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GREENWADE, Appellant, v. McCormack. 


An Injunction against Sale of Land under & Deed of Trust was 
sought by a subsequent purchaser thereof; and his vendor, whu 
was the maker of the trust deed, the payee of the note secured 
thereby, the trustee and the parties claiming to be the then legal 
holders of the note, were made defendants. It appeared that the 
maker of the trust deed, by reason of some mistake in the calcula- 
tion of the amount of debt, had executed two notes, instead of one, 
which were substantially alike except in amount, and that he neg- 
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ligently failed to destroy the note not needed, and that both came 
into the possession of the payee who negotiated both for his own 
use. This court upon an examination of the evidence finds (1) 
That the note corresponding in amount with that described inthe 
deed of trust and held by the parties defendant claiming to be the 
legal helders thereof, is the genuine note intended to be secured by 
the trust deed, and that such parties hold the same as collateral se- 
curity for an indebtedness to them by the payee; (2) That the 
plaintiff, who had paid the spurious note to the payee upon his 
threat to foreclose the deed of trust, was divested of any equity he 
might thereby have acquired by the maker having refunded the 
amount to him, and that he held the land subject to the lien of the 
genuine note, and thatthe maker acquired no equity by the payment 
of the spurious note, because, prior thereto, he had received notice 
of the genuine note, and its settlement had been solicited of him; 
and (3) Asevidence had been offered of the payment of the indebt- 
edness for which the genuine note was collateral, and excluded by 
the trial court, J/eld, that the case be remanded with direction to 
receive such evidence, and if the trial court should find such in- 
deitedness to have been paid, to make the temporary injunction 
perpetual, and if not, to dissolve the injunction and dismiss the 


bill. 


Appeal from Lafayette Circuit Court—Ilox. Wa. T. Woon, 
Judge. 


REVERSED. 
Rathbun & Shewalter for appellant. 


Wallace & Chiles for respondents. 


Martin, C.—This is a bill in equity filed on the 5th 
day of August, 1878, asking for an order enjoining a sale 
under power in a deed of trust, also for decree of cancella- 
tion and surrender of the note described <n it, and of the 
discharge and satisfaction of record of the deed of trust. 
The plaintiff sues in the capacity of possessor of the only 
note for which the deed remains as security, as well as owner 
of the land covered in the deed. Ile alleges that the note 
held by him is the true note secured by the deed of trust, 
and that it has been paid; that the note for payment of 
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which the trustee in this case advertises to sell, is not the 
note intended to be secured by the deed, and that it was 
not indorsed or delivered to the present holders of it for 
value, but is held by them subject to the plaintiff’s equity 
to have it cancelled and surrendered. A temporary injunc- 
tion was granted by the court until further order in the 
premises. Such defendants as are interested in the note, 
deny the allegations of the petition, claim that the note so 
held by them is the true one secured in the deed of trust, 
and that they hold it for value and free from the pretended 
equities of plaintiff. A replication puts the new matter in 
issue. At the hearing of the cause considerable evidence 
both oral and documentary was submitted to the court. 
On the evidence so received, the court found the issues in 
favor of the defendants, dissolved the injunction, and dis- 
missed the bill, from which action of the court the plaintiff 
has appealed. 

The facts of this case are somewhat unusual and com- 
plicated. They illustrate very significantly the mischief 
and perplexity apt to ensue, when fraud avails itself of the 
advantages of negligence and mistake. It seems that one 
Isaac H. Reed was the owner of a tract of land in Lafay- 
ette county, known as the Downing farm, consisting of 
about 220 acres, Which was subject to certain ineumbrances, 
some of which were held by said Downing, and others, 
which had been placed upon it by Downing, in favor of 
creditors of his. 

Mr. Reed, for reasons better known to himself than to 
his creditors, held this farm in the name of Martha E. Reed, 
his wife, but in all things dealt with it as his own, using 
her name when necessary. In April, 1876, he negotiated a 
trade or exchange of his farm with one George W. McCor- 
mack, a resident of Kentucky, who was visiting Lafayette 
county. By the terms of this exchange Mr. McCormack 
transferred other lands to Reed or to his use, which repre- 
sented all the consideration of the exchange except $1,- 
698.71. This amount he undertook to secure by deed of 
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trust in favor of Downing and Reed. Downing held a lien 
on the land and McCormack owed him a small sum. It 
was agreed that McCormack would assume the lien by exe- 
eution of the deed of trust. Accordingly the deed was 
prepared reciting two notes, one in the sum of $925 in favor 
of Downing, and the other for $773.71 in favor of Martha 
E. Reed. The Downing note has been paid and satisfied 
of record, so that it does not figure in the case. 

Mr. Ridgeway, a justice of the peace, prepared the 
deed of trust and the note for $773.71 described in it, and 
delivered them to McCormack for examination and execu- 
tion. Dy reason of some miscalculation of the amount to 
be secured by the deed of trust, the exact character of which 
does not appear in evidence, McCormack, either before or 
after signing the note for $773.71 signed one for $765, both 
payable to the wife of Mr. Reed. These two notes are sub- 
stantially alike in all respects except the amounts. They 
are not literally alike. Of course only one of these notes 
was intended to be covered by the deed of trust. The one 
not so covered, was an abandoned piece of paper, and ought 
to have been destroyed. It was not destroyed, but was 
negligently left on the table after the negotiations ended. 
It was taken charge of by Mr. Reed, a party to this suit, 
who, according to the evidence in the record, I regret to 
say, does not seem distinguished for that integrity of con- 
duct which constitutes a necessary passport in a court of 
equity. Mr. MeCormack took the deed of trust with him 
to Kentucky for the purpose of having it signed and ac- 
knowledged by his wife. After the execution and acknowl- 
edgment it was returned to Missouri to the beneficiaries. 
Reed became possessed of both notes, and negotiated both 
for his individual use. 

The first point of inquiry is as to which note was in- 
tended by McCormack to be secured by the deed of trust ; 
which one did he deliver for that purpose. The evidence 
on this point is conflicting, and no light is thrown upon it 
by MeCormack in his deposition. Ile is unable to say 
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which note was executed first. Neither can he, or any one 
else, give the calculations which rendered it necessary to 
exccute a second note. The theory of plaintiff’s witnesses 
that the first note was executed for $775.71, and that the 
second one was executed for $765 to correspond with the 
true amount of the indebtedness, is not supported by the 
evidence. The note for $773.71 corresponds with the deed 
of trust and requires nothing to identify it. The pretense 
of plaintiff that after the note for $765 was executed, the 
recital was included in it, to indicate tliat it was secured by 
the deed of trust, amounts to nothing in face of the fact 
that the other nete contains a similar recital. Mr. Nidge- 
way, who prepared the decd of trust and note for $775.71, 
is under the impression that both this and the Downing 
note were left with him till aftcr the return of the deed of 
trust from Kentucky, when they were handed to the respect- 
ive beneficiaries. 

After the return of the deed from Kentucky, and be- 
fore that, Reed must have known which was the genuine 
and which was the spurious note. IJTis conduct, therefore, 
in relation to the two notes when measured by the admitted 
motives under which he acted, must speak very convine- 
ingly on this point. Now both notes were payable to Mrs. 
Reed, his wife, and he was anxious to borrow money on the 
strength of hissecurity. It was the note for $775.71 which 
he submitted to her for her signature. The other note he 
never did submit or show to her. The one so submitted 
to her she signed, and he endeavored to borrow money from 
Taubman on the strength of it, but did not succeed. 

His creditors got after him and in early May, 1876, he 
took the note for $775.71, along with a note by Downing 
for $91.50, and delivercd them to the defendant James B. 
Hord, stating to him that he expected to go to Kansas, and 
requesting him to deliver them to his wife. The next morn- 
ing Tord was garnished by Reed’s creditors. A few days 
afterward Reed came to Jord in the ficld where he was 
working, and told him that he must have misunderstood 

2—79 
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him about the notes, that he delivered them as collateral 
security for the debt of $1,700 which he owed Majors and 
Ilord, and that they were not to be delivered to his wife. 
I may add here that Reed was a dissipated man; that he 
was drinking when he delivered the notes to Iord, and that 
his relations with his wife were probably becoming of an 
unfriendly character; that he separated from her in Feb- 
ruary, 1577, and was divoreed by decree of court in John- 
son county. Ilis wife afterward married Isaae MeVay, by 
which name she is made a party to this case. Upon Reed’s 
declaration that the notes were delivered as collateral secur- 
ity for his debt to Majors and ILord, they were so accepted, 
and held to the present time. 

The note for $765 was never indorsed hy Mrs. Reed, 
nor was it used in any manner by Mr. Reed till August, 
1876, when he delivered it as collateral security for a debt 
of $400 due a Mr. Little of Kansas City, after signing his 
wife’s name to it. While it was in the hands of Little or 
other creditors, they wrote a letter to McCormack in Ken- 
tucky offering to allow a discount if he would pay the note 
before maturity. It afterward came back to the hands of 
Reed, who held it when it fell due in February, 1877. 

It was natural.for Reed with both notes in his pocket 
to make use of the genuine one first. The worst of men 
seldom resort to issue of counterfeit or spurious paper until 
necessity and the want of better paper induces them to 
take the step. It was certainly natural, when he under- 
took to conceal his assets from his creditors, to secure what 
Was genuine and undoubted for his future use. I think the 
note held by Ilford and Majors is unquestionably the note 
which was intended to be covered by the deed of trust, and 
that the other note was abandoned and ought to have been 
destroyed. 

But it is argued tliat the note for $773.71 is held by 
Hord and Majors only as collateral security for a debt, and 
that it is subject in their hands to the equity of plaintiff. 
It, therefore, becomes necessary for us to consider the equi- 
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ties which the plaintiff lays claim to. If he has none, then 
none can be allowed to disturb the title of Ilord and Majors, 
although they may hold the note as collateral security.. 
Greenwade is owner of the land, having purchased it 
by deed of general warranty, of February 29th, 1877, from 
George W. MeCormack. It seems that after the purchase 
Reed obtained the spurious note from his creditors in Kan- 
sas City, and by threats of foreclosing the deed of trust, com- 
pelled Greenwade to pay it. Thisis certainly a step toward a 
superior equity in Greenwade. Dut it also appears that by 
threats of a suit against MeCormack in Kentuelzy, he coin- 
pelled him to re-pay the whole of the amount pzid out by 
him, and the receipt of such payment is acknowledged by 
Greenwade on the note by entry over his signature of Ov- 
tober 22nd, 1878. This leaves the matter in equity as if 
MeCormack had paid the note. Consequently Greenwade 
has no equity except what enures to him in MeCormack’s 
deed and his act of payment. ILe has none of his own. 
Now it is true the deed of trust was given to secure a 
debt, and the note deseribed in the deed is only eviccnee of 
the debt. And if MeCormack has paid the debt once to 
the rightful owner of it, he cannot be called upon to do it 
again. This act of his would discharge the debt and release 
the deed of trust. If, however, McCormack after full no- 
tice of the true holder of the debt, chooses to pay it to the 
wrong holder, he has no defense when the right one comes 
upon him. And this appears to be the condition of McCor- 
mack from the uncontradicted evidence in the case. Mr. 
Majors testifies that he wrote to McCormack when the note 
for $775.71 fell due, informed him of the exact amount and 
the fact that it was secured ] y the deed of trust. MeCor- 
mack testifies to the same facts in his deposition. Sow at 
this time McCormack was informed of the other note. ILe 
testifies in his deposition that the parties in Kansas City 
holding it, had written to him a short time after the deed 
asking him to discount it. Ie had not paid it at the time 
of Majors’ letter advising him of the genuine note. More- 
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over, it appears that MeCormack passed through Missouri 
after both notes were due, on his way to the west to sce 
about establishing a newspaper in the country of the Black 
Ilills, and that he was again informed of the Ilord and 
Majors note and solicited to settle it. This was in August, 
1878. Under these circumstances, McCormack, who as 
owner of the land gave the note held by Iford and Majors, 
has no equity as against them, and Greenwade, as his as- 
signee, can have none. 

Another phase of this protean controversy arises from 
the evidence of certain facts which have transpired since 
the institution of suit, which it will be necessary to exam- 
ine for the purpose of determining whether they operate as 
a change or release of the rights of any of the parties. By 
deed of September 11th, 1578, Greenwade conveyed the 
land to James IF. Downing, who seems to have owned it 
before Reed acquired title. This deed we are told was de- 
livered about a month after its execution. It was not 
recorded until May, 1879. If Greenwade had any equity 
it would naturally pass to Downing, and the benefits of any 
decree would enure to him. But it seems that while Down- 
ing took the land pendente lite, he also took a bond of in- 
demnity to protect himself against the adverse results of 
the case. This bond, strange to say, was furnished by Reed. 
It is argued by counsel for plaintiif that while the title 
rested in Greenwade it was held in seeret trust for Reed. 
If this were so it would certainly niake the defense of Ilord 
and Majors stronger against the plaintiit. 

Dut as Greenwade is without any equity in either event, 
it is unnecessary to stop to consider the cumulative effect 
of this position. McCormack cannot be called on again by 
Greenwade or Downing, his assignee, to pay the mortgage, 
because they have enforced one payment of it by him on 
the spurious note. MeCormack remains liable to Majors 
and Ilford as holders of the genuine paper. McCormack 
is insolvent, but his assignee in respect te the land’ cannot 
interpose any equity against an enforcement of the debt 
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against the land assigned by him. Ifthe effect of the decree 
should fall upon Reed, by reason of his bond of indemnity, 
then the blow will finally fall on the party who contrived 
and plotted all the mischief. Upon the evidence contained 
in the record the equities are with the present holders of 
the note. 

But unfortunately for them the plaintiff, just as the 
case was about to close, submitted evidence and offered 
to prove that the debt of Reed to Ilord and Majors had 
been entirely paid off before suit brought. This was op- 
posed by defendant on the ground that it was outside of 
the pleadings, and on the further ground, that, although 
the debt was paid, the note was unpaid and should there- 
fore be enforced. The court excluded the evidence. This 
Was an erroneous ruling. The evidence was certainly 
within the issues raised by the pleadings. The other 
ground of objection cannot be maintained. The evidence 
should have been admitted. 

If it is true that Tord and Majors have been paid off 
upon the $1,700 due them from Reed, then the title to this 
note reverts at once to Reed, and they have no right to 
hold or enforce it for his benefit. If the deed of trust 
should under these circumstances be enforced by sale, the 
proceeds of the foreclosure would have to be paid to Reed, 
who pledged it to them only as collateral security, and who is 
entitled to it again after its release by payment of the debt 
for which it was pledged. This would enable Reed to re. 
ceive payment of the debt twice. IIe has received it on 
the spurious note, and the decree under these circumstances 
would give it to him again on the genuine note. As 
against McCormack and Downing and Greenwade, there 
would be no equity in such a decree. 

I may state here that Mrs. McVay disclaims all right or 
interest in the land and deed of trust, and admits that she 
only nominally represented herself on the paper, and that 
her husband was the real party in interest. When the issue 
stands between Reed and McCormack or any of the sub- 
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sequent owners of the land, the right of cancellation and 
satisfaction is complete. 

In accordance with these views the decree of the cir- 
cuit court is reversed and the case remanded for the pur- 
pose of receiving evidence only on the question as to 
whether the debt for which Tord and Majors retain the 
note has been paid. If from the evidence the court finds it 
has been paid off, then the injunction will be made per- 
petual, the note cancelled and satisfaction of the deed of 
trust adjudged. If it has not been paid off, then the court 
will enter a decree of dissolution of the injunction and dis- 
missal of the bill. All coneur. 
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Corporation: stock: PAYMENT. Payment of shares in a corpora- 
tion may be made otherwise than in money. 





: STOCK PAID UP IN ADVERTISING: PUBLIC PoLicy. It is not 
ultra vires a corporation organized for the purpose of carrying outa 
public enterprise, e. g. the building of a bridge over the Mississippi 
River, to contract with the proprietor of a newspaper to have pub- 
lished therein statistical articles and communications favoring the 
project, and showing the value of the enterprise as an investment ; 
neither is such a contract contrary to public policy. 


3. The Consideration of a written agreement may be shown by 
parol. 
4. Full Paid Stock: consmeration: NEWSPAPER AnticLEs. Cer- 
tain shares of the stock of a corporation organized to construct 
a bridge over the Mississippi River were issued to the proprietor of 
a newspaper published in the city where the bridge was to be built. 
The consideration therefor, was the publication of articles and com- 
munications in the newspaper favoring the enterprise and pointing 
out its need and value to the community, and its standing as an in- 
vestment. It was not contended that the consideration was inade- 
quate. Held, that the stock was fully paid. 
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Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Geo. M. Stewart aud J. I. Wieting tor appellants. 
Glover & Shepley tor respondents. 


Suerwoop, J.—The plaintiffs under the provisions of 
the statute, moved the circuit court that execution issue 
against the defendants, claiming that the latter were the 
holders of certain shares of unpaid stock in the Illinois and 
St. Louis Bridge Company. 

The contract made with the bridge company, as evi- 
denced by a communication addressed by John Knapp to 
C. K. Dickson, president of that company, and his reply 
thereto, is set forth in the following letters, both bearing 
date September 30th, 1867: 

John Knapp to C. K. Dickson, president of the bridge 
company : ; 

“T am desirous of becoming an associate in the bridge 
company, and hereby authorize you to propose my name 
for that purpose, and if elected will take $20,000 dollars of 
stock of said company.” 

On the same day C. K. Dickson, as president, ad- 
dressed the following letter to John Knapp: 

“This is to certify that your proposition to subscribe 
for $20,000 of the stock of the bridge company is made with 
the express understanding that the first 5,000 of said sub- 
scription is to be deemed as paid in full by you. Whena 
call is made on the stockholders beyond $5,000 or twenty- 
five per cent of their subscription, you will be expected to 
pay such calls, or to notify me of your decision to limit 
your subscription to $5,000, instead of $20,000, when your 
interest in the company will be limited to that sum, which 
will be deemed full paid stock.” 

The subscription thus made was subsequently enlarged 
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to $25,000 and transferred to the joint names of the de- 
fendants. All of the amount thus subscribed was paid on 
calls from time to time, except the $5,000, for which a 
credit was duly given and entered on the books of the com- 
pany, after the services for which the credit was allowed 
had been rendered. 

The cireuit court on hearing the evidence adduced, 
found for the defendants, thereby determining as a matter 
of fact that payment of the $5,000 had been made; and as 
no declarations of law were asked on either side, no law 
point has been saved, so that the only question the record 
presents is whether there is any substantial testimony in 
the evidence to establish the payment claimed by the de- 
fendants to have been made. 

The authorities are not in entire accord as to whether 
the payment of a stock subscription can be made in any- 
l.coxvorartron: titing clse than money, some holding one 
stoox: payment. way and some the other. But the class of 
authorities which declare that a subscription may be paid 
otherwise than in money, we regard as asserting a more 
reasonable doctrine, a doctrine better adapted to the practi- 
cal affairs of business life. Regarding the matter then in 
this light, we shall rule that payment of stock subscrip- 
tions need not be in cash, but may be in whatever, consid- 
ing the situation of the corporation, represents to that 
corporation a fair, just, lawful and needed equivalent for 
the money subscribed. Any other dvuctrine than this 
would, as it seems to us, place a corporation at a diSad- 
vantage, under a disability not contemplated by the law 
and under which a natural person does not labor. Besides, 
a corporation, unless prohibited by statutory provisions, 
has a general capacity of contracting which the common 
law concedes to every one ordinarily competent to enter 
into binding engagements. Baile v. Ins. Co., 73 Mo. 871, 
and cases cited. 

The services to be rendered by the defendants were to 
consist of statistical articles, communications, etc., to be 














OCTOBER TERM, 1883. 25 


Liebke v. Knapp. 








furnished by the friends of the bridge 
to be published from time to time in the 
Missouri Republican, and were similar in 
character to those other persons pay for. These articles 
were furnished and published to the full extent of the 
credit entered on the books of the bridge company, and the 
testimony tends to show that the value of the services 
rendered and of the privileges thus afforded in the Repub- 
lican, were even greater than the amount charged and 
agreed to be paid prior to the services performed. The 
objection is made that no data were given as to the precise 
value of the services rendered and of the privileges afforded. 
This objection is more specious than sound. In the very 
nature of things it would be impossible to tell with any 
degree of accuracy just how much in dollars and cents each 
day’s publication of articles, statistical and otherwise, as 
well as communications, would be worth; and more than 
all, to tell beforehand just how long such publications 
would be required. Let us, as we lawfully may, look at 
the surroundings of the parties at the time the contract 
complained of was made and thus determine if it was such 
an one as the law will sanction. A great public enterprise 
was afoot, no less than thespanning of the Mississippi River 
with a bridge, connecting two states and affording easy, 
rapid and uninterrupted transit for the travel and com- 
merce between them as well as the travel and commerce of 
the whole country. That enterprise, in and of itself, was 
in every respect and particular legitimate and praiseworthy, 
and had previously received the sanction of the congress of 
the United States. In order to its success it was pre-emi- 
nently necessary that the public mind should be awakened 
and informed, touching the magnitude and importance of 
the undertaking, and of the prospective benefits to be de- 
rived from its being carried into successful execution. 
Large sums of money were necessary to be raised to bring 
about the completion of the bridge. Large sums were nec- 
essary to be raised to condemn or purchase property to be 
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used in connection with the bridge and its approaches. 
The means chosen by the company, it would seem, were 
wisely chosen, and were doubtless the best that could have , 
been employed. Ifthe company had seen fit to issue cir- 
culars containing facts, statistics and arguments in favor 
and in furtherance of the enterprise, no doubt, it seems, 
could have arisen as to the lawfulness of such a method of 
making known the objects and benefits of the contem- 
plated undertaking. Ifsuch a method be considered law- 
ful the disbursement of the funds necessary to pay therefor 
would seem to follow as an unavoidable sequence. But 
such a method of communication would though lawful, 
have been unusual, while that employed was not only 
usual but it would seem the most practical and satisfactory 
one for communicating with the public. Tt is truethat the 
contract made with the proprietors of the Republican may 
be termed, in colloquial language, a “lumping bargain,” 
but it is not easy to see how a contract more definite and 
particular in its terms could well have been made. Noth- 
ing is more customary than for a client to contract with 
his attorney to give him such a sum in gross for his serv- 
ices to be rendered in a particular case or during a certain 
period of time. Nothing is more customary than for a 
railroad corporation to make an agreement with a con- 
tractor for digging a cut or making a fill, agreeing to re- 
munerate him therefor with a sum in gross. If such bar- 
gains are to stand it is difficult to see why the one now un- 
der consideration, though occupying the same footing, 
should be seriously called in question. 

Nor do we find any reason for holding that evidence 
of the agreement that defendants were to pay for $5,000 of 
8. rare consrprra-. the stock subscribed by publications of the 

TION. character mentioned, is evidence of a con- 
temporaneous parol agreement, varying the written con- 
tract, and therefore inadmissible. It is always competent 
to show by parol the circumstances surrounding the pzar- 
ties at the time a contract is entered into, and always com- 
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petent to show in like manner the consideration of that 
contract; and this without infringing the rule prohibitory 
of the introduction of evidence touching contemporaneous 
oral agreements. The consideration of the contract .evi- 
denced by the letters was not expressed therein, and had 1t 
been it was doubtless competent to show another and dif- 
ferent consideration, or to show that the agreement, though 
made for a payment in money, had been discharged in 
whole or in part in another way. It is always competent 
to explain or contradict the consideration clause even ina 
deed, such clause possessing only the force and character 
of a receipt. Fontaine v. Boatmen’s Savings Institution, 57 
Mo. 561; Jlollocher v. Hollocher, 62 Mo. 267; Baile v. Ins. 
Co., supra. Evidence as to the consideration was there- 
fore, a fortiori, admissible in a case of this sort. 

If our conclusion be the correct one that the services 
rendered by the defendants in the manner stated were a valid 
4. FULL PAID STOCK : and needed equivalent for the amount of 
newspaper articles. stock which the defendants acquired there- 
by, that amount of stock cannot be regarded as stock only 
nominally paid for, but in point of fact, and in point of 
law, must be held as “fully paid up shares.” In the lan- 
guage of Lord Justice Gifford in Drummond’s case, 4 Ch. 
App.772: “If aman contracts to take shares he must pay for 
them, to use a homely phrase, in meal or in malt; he must 
either pay in money or money’s worth; if he pays in one or 
the other that will be a satistaction.” So far has this the- 
ory been pushed by the English courts that, although the 
statute expressly provided that “every share in every com- 
pany shall be deemed and taken to have been issued and to 
be held subject to the payment of the whole amount thereof 
in eash, unless the same should have been otherwise deter- 
mined by a contract duly made in writing and filed with 
the register of joint stock companies at and before the issue 
ofsuch shares,” still, notwithstanding this statute, it was 
held that a credit by the company to a shareholder on ac- 
count of a conveyance to them of specific property, such as 
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they were authorized to purchase, was deemed a payment 
in cash. Coates’ case, L.. R., 17 Eq., 169; Spargo’s case, L. 
I..,8 Ch. App.407. And the conclusion reached in these cases 
rests upon the common sense idea that the statute did not 
exact of the company the barren form, the idle ceremony, 
of taking a check from the share-holder for the value of 
his stock with one hand, and giving him simultaneously 
with the other a check for the same amount for the prop- 
erty which they were authorized to purchase from him. 
Fothergill’s case, L. R., 8 Ch. App. 270. And accordingly it 
was ruled by those courts that in a proceeding to charge a 
share-holder as a contributory any evidence that will sup- 
port a plea of accord and satisfaction will present a good 
defence. Spargo’s case, supra. This doctrine of the En- 
_glish courts on the point in hand has been recently fully 
approved and followed in Maryland. Brant v. Ehlen, 59 
M4. 1, and that court held that as the bill in that case did 
not seek to set aside the sale of the coal land to the com- 
pany on the “ ground of fraud,” that therefore the question 
must be dealt with upon the assumption that the sale of 
the land and the purchase of the stock therefor were made 
in good faith. Mr. Justice Thompson after reviewing the 
whole subject announces a similar conclusion: “A corpo- 
ration may take in payment of its shares any property 
which it may lawfully purchase. Such a transaction is not 
ultra vires or void, but is valid and binding on the original 
share-takers and upon the corporation, unless it is rescinded 
or set aside for fraud. While such a contract stands un- 
impeached, the courts, even where the rights of creditors 
are involved, will treat that as a payment which the par- 
ties have agreed should be payment.” Thompson on 
Stockholders, § 134. In this case confessedly there is no 
fraud and consequently that element is out of view. 

But it is urged that the contract respecting the stock 
which was to be paid for in the manner stated was al- 
together inoperative and void in law, as being against pub- 
lic policy and open, upright and fair dealing. We have 
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attentively considered this branch of the case. The evi- 
dence indisputably establishes that, though the editorials of 
the Republican favored the prosecution of the enterprise of 
the building of the bridge, yet that no charge was made for 
these editorials. It would seem, then, that the position of 
the plaintiffs goes so far as this, that if the editors and pro- 
prietors of a newspaper honestly and in good faith favor 
and support editorially the prosecution of a great public 
work eminently beneficial to the people of the immediate 
vicinity, and indeed of the whole country, a work previ- 
ously sanctioned by governmental authority, that this ought 
to and does render void any contract for remuneration for 
the publication in their paper of such articles as reading 
matter which tend to further and foster that work. Such 
a position we regard as wholly untenable and these are our 
reasons therefor. 

This case in all its circumstances materially differs 
from those cases of which Fu/ler v. Dame, 18 Pick. 472, és 
the type. In that case Fuller, the plaintiff, and stockholder 
in a certain railway company, by reason of securiug the 
location of the depot for that railroad on certain flats, was 
to receive a direct personal and pecuniary benefit, a certain 
amount in money over and above that received by those 
with whom he was associated in that company. This, of 
course, would tend to warp his judgment and tend to 
make him exert an undue influence in securing for a pri- 
rate moneyed consideration a particular location for the 
depot, and thus rendered that contract void as repugnant 
to public policy and injurious to the public interests. TIere, 
on the contrary, the defendants did not seek to locate the 
bridge at a particular point, nor were they employed to 
do so, nor were they to receive any superior individual ad- 
vantages or any moneyed consideration for so doing. <All 
the stock they received was to be paid for and was paid for 
in money or money’s worth, and this whether the enter- 
prise failed or prospered, Therefore, judgment affirmed, 
All coneur. 
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Ryan, Appellant, v. Youna. 


This Court approves the finding of the court below that the deed as- 
sailed in this case for fraud against creditors, was bona fide, 


Appeal from Jackson Special Law and Equity Court.—Won. 
h. E. Cowan, Judge. 


AFFIRMED. 
Comingo & Slorer for appellant. 
Buchanan & Black and Jas, F. Mister for respondents. 


Norton, J.— Plaintiff, who was a judgment creditor of 
defendant, Young, commenced this suit in the special law 
and equity court of Jackson county, to set aside a deed ex- 
ecuted on the 25th day of January, 1871, by said Young, 
conveying to defendant, Willock, his interest in a certain 
tract of land in Jackson county. It is alleged in the peti- 
tion that this deed was made in pursuance of a conspiracy 
entered into between defendants Young and Willock to 
defraud the plaintiff and other creditors of said Young, 
and that said Willock received said deed with full knowl- 
edge of said Young’s fraudulent purpose. The answer put 
in issue the averments of the petition, and on the trial 
judgment was rendered for the defendants, from which 
plaintiff has appealed on the ground that the judgment is 
against the law and evidence. 

It appears from the record that defendant Young, in 
August, 1868, purchased of one ILughes, who was engaged 
in the grocery business, his stock of goods, and commenced 
business in Independence; that he gave IIughes his note 
for $1,000, the purchase price of said goods, and to secure 
its payment executed a deed of trust conveying his one- 
third interest in 120 acres of land in Jackson county. It 
also appears that on the 24th day of May, 1870, Young 
executed a second deed of trust conveying his interest in 
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said land to secure a note executed by him to one Roberts 
for $850; that in this deed Josephine Young, the sister of 
defendant Young, joined, conveying her interest also for 
the like purpose ; that said Josephine subsequently, in De- 
cember, 1870, intermarried with the defendant Willock; 
that the sums of money secured by these deeds were put 
in defendant Young’s business. It further appears that 
Young, who had been raised on a farm, without experience 
in mercantile pursuits, was unsuccessful in the enterprise 
in which he had embarked, and contracted more liabilities 
than he was able to pay; that on the 25rd day of January, 
1871, he sold and conveyed his interest in said land to de- 
fendant Willock for the consideration of $1,000, his interest 
being one-third, subject to the life estate of his mother in 
the premises and incumbrances above mentioned. 

Willock in his evidence states that at the time of the 
purehase he paid Young $125 and assumed the payment 
of the note of Young to Roberts then about $875; that he 
paid the interest on the Roberts note the 2nd day of March, 
1871, and got an extension of time, paid interest after that 
and in March, 1872, paid the balance on said note, it having 
been credited in February, 1871, with $150 worth of corn 
raised on the farm in 1870, which the parties interested 
agreed he might apply in that way; that he borrowed 
money from Miss Wallace with which to make the pay- 
ment. Ie also testifies that he paid the balance on IIughes 
note, $700 with interest, through Mr. Van Note. This evi- 
dence as to payments was corroborated by Young, Roberts. 
IIughes and Wallace. It thus appears that the considera- 
tion for the land was fully paid by defendant, and that it 
went to the payment of Young’s debts and $125 paid to 
Young, which he swears he paid on his debts, and that this 
statement is corroborated by Ilughes, who states that about 
the time of the sale to Willock, Young paid him about 
$200 on his note; $875 was paid to Roberts, and between 
$700 and $800 paid to Hughes. 

The sums thus paid, about $1,800, were a fair price for 
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the land, one witness testifying that it was hard to tell what 
it was worth incumbered with the life estate of Young’s 
mother ; that freed from that the whole tract would be 
worth about $7,000; that Mrs. Young was old and infirm 
and the value would not on that account be greatly affected. 
It appears that Mr. Hughes, whose debt, then less than 
$1,000, was secured by a deed of trust on defendant’s in- 
terest, was not satisfied with it as a security, and wished 
other security. Viewing this transaction in the light of 
the above facts, and we are unable to perceive any fraud 
either on the part of Young or Willock to cheat the cred- 
itors of Young; the property was sold for a fair if not for 
a full price, and the consideration paid, so far from being 
diverted from creditors, went to the liquidation and payment 
of Young’s debts. 

To impeach the sale for fraud (it having been made for 
a valuable consideration) it was necessary for plaintiff to 
show that Young’s purpose in selling the land was to de- 
fraud and cheat his creditors, and that defendant Willock 
participated in the fraudulent purpose. Gentry v. Robinson, 
55 Mo. 260; JZenderson v. ITenderson, 55 Mo. 555; Shelley 
v. Boothe, 73 Mo. 74. 

It is contended by counsel that at the time Young sold 
the land to Willock he also sold his stock of groceries, and 
it is earnestly urged in argument of counsel that this sale 
as well as the sale of land was in fraud of creditors. The 
argument is mainly based upon the fact that there was no 
invoice of the goods taken, but they were sold in a lump 
for $1,263.15. Willock testified that before purchasing he 
had examined the stock of goods and that after bartering 
with Young, and trying to screw him down, the price of 
$1,263.15 was arrived at and agreed upon by splitting the 
difference between them ; that he paid Young in cash about 
$40 and for the balance gave two notes, one for something 
less than $600 due one day after date, and the other for 
something over $600 payable in six months. 

It appears from the evidence that this sale was made 
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on Monday, and on the same day and after it was made 
Wm. Van Note, who had during the preceding week been 
negotiating with Young for the purchase of the goods, 
‘alled to see Young, and while explaining to him why he 
had not called on the previous Saturday, as he had agreed 
to do, was informed by Young that he had sold to Willock, 
and for him to see Willock, and that he could get the stock 
on the same terms he had agreed to let him have them; 
that after some conversation with Willock, he agreed to let 
him have the goods on the same terms at St. Louis cost less 
ten per cent with freight added, informing him in the back 
room of the store that he had bought and paid for them ; 
that they commenced taking an invoice, and a constable 
with a claim against Young amounting to about $300 say- 
ing that if it were not paid he would attach the goods, it 
was agreed that it should be paid. Willock gave an order 
on Van Note for the amount, which was deducted from the 
amount of the invoice, and which was accepted by Van 
Note and afterward paid; the amount of Willock’s order 
was credited by Young on Willock’s note to him due one 
day after date; the invoice amounted, according to the evi- 
dence of Van Note, to about $1,100, and according to the 
evidence of Willock to about $1,180. The invoice of the 
goods was completed about twelve o’clock at night of the 
day on which it was commenced, the parties expressing 
anxiety to have it completed on that day; Van Note after 
deducting the amount to be paid on the claims against 
Young inthe hands of the constable, gave his note to Wil- 
lock for the balance. Willock testifies that he paid the 
balance of the note given Young, due one day after date, 
the day after the purchase, and that the note payable in 
six months was paid by him in the summer of 1871, pay- 
ments being made to Barnes, a brother-in-law of Young and 
also a creditor on account of money loaned Young, and 
which Young swears was procured to pay plaintiff in this 
suit. 

Looking at this transaction in the light of the facts, 
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whatever of suspicion as to its fairness and good faith may 
be deduced from the indebtedness of Young and the kin- 
ship of the parties disappears in the face of the direct evi- 
dence of Young and Willock as to the application of 
the proceeds of these sales to the payment of Young’s 
debts, and this evidence is not overcome by the fact so 
strongly urged by counsel, that the goods were bought by 
Willock without being invoiced for the sum of $1,263.15, 
as the invoice taken when they were sold to Van Note 
shows that the price paid by Willock was slightly in excess 
of the amount as ascertained by the invoice. Willock tes- 
tified that he had been in the mercantile business as a clerk 
since he was fifteen years old in St. Louis and Independ- 
ence, that while in St. Louis he received a salary of $90 
per month, and while in Independence $50 ; that his brother 
paid him some money in 1871, that he borrowed some from 
his mother, and that this money and his salary were applied 
to the payment of the second note given Young. This evi- 
dence as to his having means was corroborated by Mr. 
Wallace for whom he had been engaged, who testified that 
he cashed a check from Willock’s mother for between one 
and two hundred dollars, and that he owed Willock $400. 
If credence is to be given to the evidence of Young, who 
was plaintiff’s witness, and that of Willock, corroborated 
as it was, the transaction sought to be impeached was a fair 
one, and free from fraud. The trial court which had these 
witnesses before it, gave credence to their evidence, and 
there is nothing in the record which would justify us in 
holding otherwise than it did. Judgment affirmed. All 
concur. 
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Cor, Appellant, v. Gries. 


Lost Quarter Section Corner. Where a quarter section corner had 
been lost, a survey made by a county surveyor in accordance with 
the government ficld notes, was admitted in evidence to establish 
its true location, notwithstanding the mode provided by siatute, 
(Wag. Stat., 1312, 2 31,) for establishing such corners had not been 
followed. 


Appeal from Lewis Cireuit Court—Tlox. Joun C. ANpERSON, 
Judge. 


REVERSED. 
Wilson & Cover tor appellant. 
Blair & Marchand tor respondent. 


Henry, J.—This is an action to recover damages for 
trespasses alleged to have been committed by defendant on 
plaintiff’s land. It was admitted that plaintiff owned the 
northwest and defendant the northeast quarter of the south- 
west quarter of section 11, township 60, range 11, in Knox 
county. 

The following evidence was adduced by plaintiff: The 
plaintiff testified: “I have lived near the land on which 
the trespass is complained of since 1845. Iam acquainted 
with the government corners of the section, The first 
time it was surveyed by a county surveyor, was in April, 
1857; it was surveyed at that time by James March, for 
defendant. Ife was the county surveyor at the time he sur- 
veyed the section. Ile ran the section line to ascertain the 
lines of the southeast quarter of the section which was 
owned by defendant at the time.” 

James March testified: “Iwas county surveyor of 
Knox county in 1857. In April of that year I was ein- 
ployed by defendant to survey southeast quarter of section 
11, township 60, range 11 west. At the time I ran the 
lines I had the government field notes, and surveyed accord- 
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ing to them. I have a book in my hand that I used at the 
time in surveying, that contains a plat of surveys and indi- 
cates how I made it. To ascertain the boundary of said 
southeast quarter, I commenced at the southeast corner of 
section 11, and ran north one-half mile, and got that corner, 
and ran through the center of the section west, and on west 
side of section found a mound. Tran north line of section 
and located corner; I then ran a line dividing section from 
north to south. I found a corner on south side of section 
11, and put a stone there. At the center of section I 
planted a hard sand-stone. The section, according to the 
field notes and government survey, was more than full. 
Through the center of the section east and west it was 
eighty chains and thirty-five links. On the south side of 
section from southeast corner to southwest corner, it was 
eighty-one chains and one link by government survey.” 

John G. Harriett testified: “In 1873, and since then, I 
have been the deputy county surveyor of Knox county. A 
short time before this suit was commenced I made a survey 
of the land in question for the plaintiff. At the time I 
made the survey I had copies of government field notes and 
made survey and ran line by them. I commenced survey 
at northwest corner of section, at government corner, and 
then ran south on west line three-fourths of a mile and 
there found a rock, then ran back north to northwest cor- 
ner of southwest quarter, then ran east to center of section 
11, and there found a rock; I then ran back west one-half 
the distance from the center of the section to west line and 
established a corner. I then ran a line south one-fourth of 
a mile and established the southeast corner of the plaint- 
iff’s land in question. This is all the survey I made of 
said southwest quarter. In running the line north and 
south between the land of plaintiff and defendant, I aimed 
to run it parallel with the line I ran on west side of sec- 
tion.” 

Plaintiff re-called and testified: “ I came here in 1843, 
I know where southwest quarter of section 11 is located. 
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lL know government corners. I know southwest corner of 
section 11. The land was first surveyed by March, then by 
Rinehart. I was present when IIarriett, the deputy county 
surveyor, made his survey. There was a government cor- 
ner at the northwest corner of section 11. Harriett com- 
menced to make his survey at that corner and ran south 
three-fourths of a mile and struck a rock at the southwest 
corner of my land in question. The rock or corner had 
been put there years ago by J. March, county surveyor, 
when he surveyed Mr. Taylor's land in section 10, the see- 
tion west of 11. From this corner Mr. Harriett ran north 
to the northwest corner of the land in question; he then 
ran east one-half mile to the center of the section and 
struck the corner established by March in 1857. He then 
ran west half of the distance from corner of center of sec- 
tion to west side and then ran south one-fourth of a mile 
to the southeast corner of the land in question and set a 
stake for that corner.” 

The plaintiff offered evidence tending to prove that 
defendant cut timber west of the line surveyed by Harriett, 
between plaintiff and defendant’s land, from five to forty- 
two yards, and of the value of $50. Here the plaintiff 
rested, which was all the evidence in the case. 

The court thereupon, at defendant’s request, declared 
the law to be that, upon the evidence, plaintiff could not 
recover, and the plaintiff then took a non-suit with leave 
to move toset aside. In duetime he filed his motion, which 
was overruled, and he has appealed from the judgment 
rendered in favor of defendant. 

We do not know upon what theory the demurrer was 
sustained. Respondent’s counsel has filed no brief. It ap- 
pears from the testimony of the surveyor, March, that, for 
defendant, he surveyed the southeast quarter of this section 
then owned by defendant in order to ascertain its bounda- 
ries, in 1857; that the survey was made according to the 
government field notes. He commenced that survey at the 
southeast corner of the section, then ran north a half mile 
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and got that corner, and then through the center of the 
section, next, and, on the west side of section, found a 
mound. After running north line of section and locating 
corner, then ran a line dividing the section from north to 
south, finding a corner on south side and putting a stone 
there. At the center of the section he planted a hard sand- 
stone. The section contained a little over 640 acres. From 
east to west it was eighty chains and thirty-five links 
through the center of the section. The south line was 
eighty-one chains and one link, by government survey. 
Iarriett, in 1873, made asurvey of the land in question for 
plaintiff, commencing the survey at the northwest corner 
of the section, which plaintiff testifies he knew to be the 
government corner. The location of the southeast and 
northwest corners of the section seems to have been known, 
and the two surveys, testified to,do not matenally vary 
from each other. 

The quarter section corner seems to have been lost, and 
while the mode prescribed by the statute, section 81, Wag- 
ner’s Statute, 1512, for establishing decayed or destroyed 
quarter section corners, was not pursued, yet both surveys 
divided the section by a line running north and south, 
making the subdivisions very nearly equal in area. The 
section was eighty chains and thirty-five links from the 
eastern to the western line, through the center, and eighty- 
one chains and one link on the south line. If all the land 
in the section, in excess of 640 acres, had been given to the 
northwest and southwest quarters, it would have made a 
difference of but thirty-five links in the center, and sixty- 
six feet and one link on the south line; and, whether the 
lost corner of the quarter section was established in pursu- 
ance of the statute or in the mode adopted by the two sur- 
veyors, if all the excess of land in the north one-half of 
this quarter had been given to defendant, it could not pos- 
sibly have thrown defendant’s west line as far as 126 feet 
west of where 1t was located by those surveys. The evi- 
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dence tended to prove that the timber was cut from five to 
forty-two yards west of that line. 

We think that the court erred in sustaining the de- 
murrer to the evidence, and the judgment is reversed and 
the cause remanded, All concur. 





Cuare v. Tun Curcaco, Rock Istanp & Pacrric Ratway 
Company, Appellant. 


Railroads: povple DAMAGES FOR INJURY TO CROPS: PLEADING. A com- 
pilaint in an action under the 45rd section of the Railroad Law, to 
recover double damages for injury to crops, alleged that “at a point 
on defendant’s railroad where defendant had failed to erect and main- 
tain lawful fences on the sides of its road as required by said 43rd 
section, where the same passed through, along or adjoining inclosed 
or cultivated fields or uninclosed lands, and by reason of said fail- 
ure,” certain hogs broke into and destroyed plaintiff’s corn. Held, 
(1) That this complaint negatived the possibility of the hogs hay- 
ing entered at the crossing of a public highway: (2) That in actions 
for damages to crops there is no necessity for negativing this pos- 
sibility. 


Appeal ‘rom Platte Cireuit Court—Itox. G. W. Dunn, 
Judge. 


AFFIRMED. 
Shanklin, Low & McDougal for appellant. 


R. P. C. Wilson tor respondent. 


Martin, C.—This is a suit for damages to crops by the 
entry of stock, and was commenced on the 9th day of Au- 
gust, 1879, before a justice of the peace of Green township, 
Platte county. The statement is as follows: 

Plaintiff states that defendant is a corporation; that 
about the 1st day of September, 1878, in Green township, 
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Platte county, Missouri, at a point on defendant’s railroad, 
where the said defendant had failed to erect and maintain 
lawful fences on the sides of said railroad, as required by 
the 43 section of chapter 87 of Wagner's Statutes, where 
the same passed through, along or adjoining inclosed er eul- 
tivated ficlds or uninclosed lands, ete., and by reason of 
said failure, aforesaid, certain hogs broke into and laid 
waste, and wholly destroyed about four acres of corn, be- 
longing to plaintiff, of the value of $30. Wherefore plaintiff 
asks judgment for double the value of said corn as his 
damages, with lawful interest, by virtue of the said sec- 
tion 45. 

Judgment went for piaintiff before the justice. The 
defendant appealed the case to the cireuit court, where the 
plaintiff again recovered judgment in the sum of $60. 
From this judgment the defendant appeals. At the close 
of the trial in the cireuit court the defendant preserved by 
bill of exceptions its objection to the sufficiency of the 
statement, its motion for new trial! in arrest of judgment. 

The principal ground of objection to the sufficiency of 
the statement now urged by defendant, is that it fails to 
show that the defendant was required to fence its road at 
the point where the stock entered upon plaintiff’s land. It 
is urged that the statement docs not negative the possibility 
of the hogs having entered at the crossing of a public high- 
way. I think that inference is sufficiently negatived in the 
statement. It is alleged that the “hogs broke into” and 
destroyed four acres of corn, by reason of the failure of 
the defendant “ to erect and maintain lawful fences on the 
sides of said railroad, as required” by the 45rd section of 
the 87th chapter of the act on railroads, “where the same 
passes through, along or adjoining inclosed or eultivated 
fields or uninclosed lands.” It may be remarked here that 
the necessity of excluding the operation of the exemption 
‘to fence highway crossings is not apparent in cases of dam- 
age to crops for a failure to fence. Cattle may be killed at 
railroad crossings without subjecting the company to double 
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damages; because it is not lawful to inclose the road at 
such crossings with a fence or any other protection. No 
entry of cattle upon the road by reason of the absence of a 
fence across the highway, can have any bearing upon a 
case for damages to crops. When the road becomes liable 
in such a case it must always be for a failure to erect fences 
on the sides of its road or on the sides of the highway 
crossings over its right of way. 

The point made by counsel for defendant to the effect 
that no liability for failure to “maintain” a lawful fence is 
alleged, because no negligence in that respect is averred, is 
not well taken as an objection to the sufficiency of the pe- 
tition. Itis mere surplusage if no cause of action is alleged 
in connection with it. If it were stricken out the allega- 
tion of the failure of the defendant to “erect” a lawful 
fence would remain, and the bill of exceptions admits that 
evidence was given by plaintiff tending to support what is 
alleged in the statement. 

Judgment affirmed. <All concur. 





McSuane v. Tue Crry oF Moperry, Appellant. 


Dedication: PpuBLIC USE: DONOR MUST BE ABSOLUTE OWNER. No 
one but the absolute owner can dedicate land to public use so as 
to pass the fee. A dedication of land upon which there is a deed 
of trust is subject to be avoided by a sale under the deed. 

: USER: ESTOPPEL IN Pats. A dedication of land to public 
use may take place by user and assent without a deed. But to con- 
stitute such an estoppel in pais the intent of the owner to make the 
dedication in this way must be clearly shown. 

: MORTGAGE ON RECORD: NO ESTOPPEL OF MORTGAGEE. The 
owner of land subject to a mortgage dedicated a piece of it to the 
public use for a street. The mortgagee knew of the dedication and 
made no dissent; his moi¢gage being all the time on record. Two 
years later the land was sold under the mortgage; eld, that the 
dedication did not bind the purchaser, the acts of the mortgagee not 
amounting to an estoppel in pais, 
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Appeal from Moberly Court of Common Pleas.—Hon. Gro. 
Il. Burckuartt, Judge. 






AFFIRMED. 









Hollis §& Wiley with Ben. T. Hardin for appellant. 


IT, S. Priest for respondent. 






Purrrs, C.—This is an action of ejectment, brought 
by McShane, respondent, against the city of Moberly, to 
recover possession of a tract of land claimed by defendant 
to be a public street in one of the additions to said town. 

The case was tried on the following agreed statement 
of facts: (1) That the abstract of title hereto attached 
and marked “A,” is a correct exposition to the title in con- 
troversy. (2) That the property in controversy is a street, 
as shown, of Burkholders’s second addition to Moberly and 
W. W. and J. P. Porter’s addition to Moberly, filed for 
record February 1st, 1873, and March 1st, 1873, as shown 
by abstract. The dedication was accepted by defendant 
and said street was improved and has been in use by the 
public eversince. (3) That the parties dedicating were the 
owners and proprietors of the janc dedicated, subject to a 
deed of trust to M. Y. Buchanan, trustee for C. C. Buchanan, 
as shown by said abstract. (4) That M. Y. Buchanan and 
C. C. Buchanan knew of the dedication and filing of the 
plat, and made no objection then or since. (5) That said 
land was sold in July, 1875, under the said deed of trust to 
M. Y. Buchanan, trustee for C. C. Buchanan, and D. B. 
White and H. 8am Priest became the purchasers at the 
sale, and afterward deeded the same land to this plaintiff; 
all parties knowing said land was dedicated, accepted and 
used by the public as a street. But White and Pricst have 
_ never done or said anytLing at the time nor since their pur- 

chase at said sale under the deed of trust to M.Y. Buchanan, 
trustee, that would estop them from claiming the street if 
they ever had any nght to it. 
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As the case was submitted on the agreed statement ot 
facts to the court without a jury, it will not be necessary 
to incorporate in this opinion the declarations of law re- 
quested. The court found the issues for the plaintiff, and 
defendant brings the case here on appeal. 

I, When Buchanan took his deed of trust from Young 
the land in question had not been laid off into lots and 
1, pEDIcarton: pub- streets, Nor had any steps been taken look- 

be absolute owner. ing to its dedication tothe public. The 
legal title was, pro Jorma, vested by the trust deed in the 
trustee, subject to be defeated and re-invested in the mort- 
gageor by payment of the debt. Burkholder and others, 
in purchasing from Young, took the estate cum onere. They 
acquired the equity of redemption. In a sense the mort- 
gagee was a purchaser for value, and acquired whatever 
right, title and estate the mortgageor had at the time of 
the execution of the mortgage. It was not in the power 
of the mortgageor, after making the mortgage, to do any 
act which could impress or alter the condition of the estate 
conveyed, to the injury of the mortgagee. Funkhouser v. 
Lay, 78 Mo, 458. And the purchaser at the .foreclosure 
sale acquired whatever right, title and estate in and to said 
land the mortgageor had, or the mortgagee acquired under, 
the mortgage. 

Burkholder and others, as the owners of the equity of 
redemption, had a nght to grant an easement on or to con- 
vey the property to whom they pleased, so far as their own 
interests were concerned. “A dedication of property for 
public use 1s in the nature of a conveyance for the purpose 
of the use; but a person can convey or donate no more or 
greater title than he holds. If he holds no title, or his title 
is conditional, and it fails, the dedication fails. This is ax- 
iomatic.” Gridley v. Hopkins, 84 Til. 550. 

The case of the People v. JTerbcl, 96 Ill. 384, presents 
a state of facts quite analogous, differnng only in the fact 
that the cestui que trust became the purchaser at the fore- 
closure sale. There, as here, between the date of the mori- 
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gage and the foreclosure, the mortgageor conveyed to one 
Henderson, who platted the land into lots and streets, as 
an addition to East Carondelet. The court says, page 383: 
“There can be no question that Henderson’s purchase was 
subject to the deed of trust, and had the land been pur- 
chased by a stranger to the title at the trustee sale, that all 
of Ifenderson’s right would have been extinguished, as well 
his title as his plat. One person cannot plat the land of 
another. That can be done only by the owner, so as to be 
legally binding; and Henderson was not the owner of the 
title, but simply of the equity of redemption. He, there- 
fore, had no power to dedicate streets, alleys or grounds to 
the public, so as to affect the purchaser at a sale under the 
trust deed. Hence, his plat was subject to be avoided and 
vacated by such a sale, and clearly would have been, had a 
stranger to the title become the purchaser.” 

As is suggested in the foregoing opinion, no one but 
the absolute owner can dedicate land to public use so as to 
pass the fee unconditionally. 2 Greenleaf Ev., 663; City 
of Hannibal v. Draper, 36 Mo. 832. In Ward v. Davis, 3 
Sandf. (N. Y.) 513, Duer, J., expresses this doctrine in 
strong terms: “It is needless to cite authorities to prove 
that an absolute and final dedication of lands to a public 
use, can only be made by the owner of an absolute fee. It 
is a self-evident truth that he can only devote his real estate 
in perpetuity to the use of the public, who is competent to 
convey a fee by a perfect and unineumbered title to an in- 
dividual.” So it follows that when the city of Moberly 
accepted the proffered dedication it took with notice of the 
unsatisfied mortgage, and that the donation was subject to 
be avoided by a foreclosure sale under the mortgage. 

II. Appellant’s counsel seek to avoid the conclusive 
effect of an application of the foregoing principles to de- 
2. :user:estop- fendant’s case, by invoking an estoppel in 
pa pais. The doctrine, it may be conceded, 
has long been settled that a deed is not essential to accom- 
plish a transfer of real estate from an individual to the 





OCTOBER TERM, 1883. 45 





McShane v. The City of Moberly. 


publie for its use. It may be completely effected by long 
use of the land by the public with the owner's assent. 
What will amount to a dedication based on user and assent 
is a fixed question of law and fact. Each case must, in 
large degree, depend upon its own peculiar facts. But as 
was held in this court in Landis v. Hamilton, 77 Mo, 554, 
“Where, without judicial proceeding or compensation, or 
solemn form of conveyance it is sought to establish, in pais, 
a divestiture of the citizen’s landed property in favor of the 
public, the proof ought to be so cogent, persuasive and 
full,as to leave no reasonable doubt of the existence of the 
owner's intent and consent.” The conduct and acts relied 
on to establish the intent should be inconsistent and ir- 
reconcilable with any construction except such consent. 
Irwin v. Dizion, 9 Tow. 80,81; Brinck v. Collier, 56 Mo. 
164, 165. 

Tested by this standard, it is palpable that the facts in 
the agreed statement of this case are not sufficient. They 
amount only to this: The mortgagee knew of the laying 
off the land into lots and streets, and the user for two years 
at the outside. The mortgagee did no overt act to encour- 
age this appropriation of the premises. IIe was not guilty 
of any concealment. IJlis mortgage was on record, and this 
fact, the law of the statute declares, the defendant shall be 
presumed to know. When it was attempted, under cir- 
cumstances equally as strong if not stronger than those in 
this case, to estop a mortgagee by acts in pais, this court, 
in Bales v. Perry, 51 Mo, 453, declared that: “If a man 
holds title to his land by deed, which has been duly recorded, 
it is all the notice he is bound to give, so long as he remains 
passive.” The interest of the mortgagee in the premises is 
the amount of his mortgage debt expressed upon the face 
of hisdeed. And as before foreclosure the right of redem)- 
tion resides with the owner of the equity of the redemption, 
the mortgagee had a right to presume that the city, when 
it began to deal with the premises, would and that it in- 
tended to perform its obligation to redeem. It cannot be 
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maintained, on such a state of facts as disclosed by this 
record, that the assignee of the mortgageor may not only 
neglect the performance of his duty to redeem, if he wants 
the land, but that having neglected it he can go on to the 
land and because he changes its face with streets he will 
acquire the land free from the mortgage altogether. So 
long as the mortgagee is guilty of no laches, no neglect, 
no fraud, he may point to his deed of record as his caveat, 
warning all comers of his rights and their peril in dealing 
with the premises. 

Since writing the foregoing opinion my attention has 
been called to the case of Masterson v. The West End Nar- 
row Gauge R. Rk. Co., 72 Mo, 842. There is no necessary 
conflict between the conclusions reached in the two cases. 
The opinion of the court of appeals was aftirmed, holding 
that the mortgagee having taken his deed without notice 
of any rights of the railroad company was entitled to re- 
cover. In remanding the cause Hoven, J., suggested that 
if as a matter of fact, the court sheuld find when the case 
was re-tried that the mortgage was past due, so that the 
mortgagee had a right of entry when the company entered 
and built the road, then it was perhaps the duty of the 
mortgagee to have protested. But no such fact appears in 
the agreed statement in this case. That would have been 
a matter of defense to the defendant, and if it existed the 
duty was his, if he would avail himself of the fact, to have 
shown it affirmatively. 

On the agreed statement of facts the judgment of the 
cireuit court was for the right party, and its judgment is, 
therefore, affirmed. All concur. 
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ILaLt, Appellant, v. Morgan. 


1, Contribution between Parcels of Land Subject to a Common 
Mortgage. Where two parcels of land are mortgaged and then 
sold to different parties, and one of them pays off the incumbrance, 
he is entitled to contribution from the other in a proportion to be 
determined by the respective values of such parcels. 

. Where two parcels of land are mortgaged and one parcel is 
then sold and conveyed by warranty deed, the purchaser may re- 
deem the mortgage and enforce it, as an entirety against the parcel 
retained by the mortgageor. 

: LIS PENDENS: HOMESTEAD: CASE ADJUDGED. Two parcels of 
land were mortgaged by husband and wife, and the husband then 
sold and conveyed one of them by warranty deed, and during the pen- 
dency of a suit of foreclosure, the purchaser sold and conveyed with 
the understanding that the tract so sold was to bear its proportion 
of the mortgage, This tract alone was afterward sold to satisfy the 
judgment of foreclosure. Ji/eld, that the other parcel could be sub- 
jected to its proportion of the mortgage debt, in favor of the owner 
of the parcel sold upon foreclosure ; and this although it had been 
set apart, as a homestead, to the widow and minor child of the 
mortgageor. 

4. Evidence: coNnsipERATION OF DEED. The actual consideration of a 

deed may be proven by parol evidence. 
“Subject to Mortgage,” Construction of. The words “ subject 
to mortgage’’ in a conveyance of one of two parcels of land which 
had been mortgaged together, J/eld, not to imply that the incum- 
brance was to be satisfied wholly out of the parcel so conveyed, or 
that the grantee assumed any personal liability for the mortgage 
debt. 


Appeal Srom Atchison Cireuit Court.—lHfon. IT. 8. Kriiey, 
Judge. 


REVERSED. 


Respondents are the widow and minor child of P. G. 
Morgan, who, his wife joining, mortgaged eighty acres of 
land to secure a note of $500. Te afterward conveyed by 
a general warranty deed for the expressed consideration of 
$1,000 one parcel of said land of forty acres to his son, who 
conveyed to appellant under an agreement that appellant 
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should pay his pro rata of the mortgage. The other forty 
acre tract was, upon the death of P. G. Morgan, set apart, 
as homestead, to respondents. Upon a judgment of fore- 
closure appellant’s forty acre tract was sold to satisfy, and 
did satisfy, the entire mortgage debt; and this suit seeks 
contribution against the forty acre tract unsold and set 
apart as homestead. Neither appellant nor his vendor wa: 
made a party to the foreclosure suit ; and it was not shown 
who was the purchaser at the foreclosure sale. There was 
some testimony that the sale by the father to the son was 
for the purpose of avoiding the payment of debts, but there 
was no evidence showing that appellant knew such to be 
the fact, if it were so. 


John P. Lewis for appellant. 
A, B. Durfee for respondents. 


SuEerwoop, J.—Presby G. Morgan owned two contigu- 
ous bodies of land making an cighty acre tract, which was 
half a mile long trom east to west. Ile mortgaged this 
tract to an eastern company to secure the sum of $500, his 
wife relinquishing her dower. Subsequently, he conveyed 
by warranty deed the east forty to his son “ Dick,” the con- 
sideration expressed in this deed being $1,000. Presby G. 
Morgan died. Plaintiff had a claim for, say $400, probated 
against his estate. 

There were rumors in the community that the convey- 
ance from the father to the son was made in fraud of cred- 
itors, but I find nothing in the record which induces belief 
that plaintiff was possessed of facts which would have au- 
thorized him to take steps to have the conveyance set aside, 
and nothing to show that he was actuated by any improper 
motive when he subsequently, and during the pendency ef 
the suit to foreclose the mortgage, bought the east forty of 
Dick Morgan for the sum of $800, paying him therefor $00 
in money, a horse worth $125, and crediting the probated 
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claim to the amount of $275, making $450, at the same 
time agreeing with Dick, as the latter testifies, that the cast 
forty thus bought was not to bear more than its just pro- 
portion of the mortgage debt, which proportion the con- 


S 


tracting parties supposed would amount to about $350, 
which, with the amounts already paid and credited, would 
foot up the sum of $800. With this in view, the deed from 
Dick to plaintiff, which was a warranty deed, contained the 
age.” After the death of Presby 





words, “ subject to mort 


or 
> 


G. Morgan, by preceedings in the probate court, the west 
forty was set off to the widow and minor child as a home- 
stead. The object of this proceeding is to subject the torty 
just mentioned to the payment of what, taking into consid- 
eration the agreement already set forth, would be its Just 
proportion of the mortgage debt. 

In ordinary cases where a grantor mortgages two pieces 


of property, and subsequently conveys them, ineumbered 
1. coxtrinution pe. 2S they are, to two dificrent purchasers, 1t 
eek is settled law that as between themselves, 
COMMON MOETEAGSE* should one of those purchasers pay off and 
discharge the incumbrance, that from this act would spring 
his equitable right against his co-purchaser for contribution 
to such an extent, considering the valuation of the respect- 
ive tracts, as would answer the ends of justice. Adams 
Eq, 270; 1 Story Eq., § 477. This right of contribution 
has for its exemplitication the maxim, Qui sentit commodum, 
sentire debet ct onus. 

But if a grantor possessed of two pieces of real estate 
mortgages both of them and atterward sells one of them 
2, ——. with warranty, that which he retains is in 
equity primarily liable as against all but the mortgagee for 
the whole debt, and the grantee is not required to contrib- 
ute. All the American and English authorities establish 
this, that as between such purchaser and vendor the former 
may redeem the mortgage, and having done so, may enforce 
it against the portion the mortgageor retains. 2 Jones on 
Mortgages, $$ 1091, 1620, and cases cited; 2 Story Eq. Jur., 

4—79 
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§ 1233, and cases cited. And doubtless Mall, had he been, 
or made himself,a party to the foreclosure proceedings, 
could have successfully demanded that the mortgageor, if 
living, or his representatives, he being dead, should satisfy 
the mortgage debt out of the west forty, or he could have 
waited until foreclosure oceurred, bought the Jand at the 
foreclosure sale, and then have enforced his claim thus ac- 
quired against the west forty, or he could have demanded 
that the mortgagee should sell, in the first place, that forty 
before proceeding to enforce his security against the east 
forty. 2 Jones Mort., § 1620. It does not appear in this 
case whether foreclosure was asked as to the west forty or 
not, but certainly the court before which the foreclosure 
proceedings were had, would, if informed of the true state 
of the case, have compelled the mortgagee to have pro- 
eceded 1n the manner indicated, and would have given judg- 
ment to that effect. 
It would seem from the evidence, and indeed from the 
petition, that ILlall did not become the purchaser at the 
8, —— ; lls pendens: foreclosure sale, and that he is no longer 
adjudged, in the possession of the forty he bought, 
and as already stated, he purchased while the foreclosure 
suit was pending. The question then arises, do these cir- 
cumstances debar him of those remedies which have been 
heretofore pointed out. The question is not free from difli- 
culty. Ordinarily a purchaser pendente lite stands in the 
shoes of him from whom he buys, and against whom the 
litigation is pending, and shares the same fate. Turner v. 
Babb, 60 Mo. 342; O'Reilly v. Nicholson, 49 Mo. 160; Real 
Estate Sav. Inst. v. Collonious, 63 Mo. 290; Koehler v. Ber- 
nicker, 63 Mo, 368. Dut in this case the only result of the 
foreclosure suit was that the mortgage lien was adjudged 
to be enforced against the mortgaged property, and the 
same sold in satisfaction thereof. Dick Morgan, plaintiff’s 
grantor, does not appear to have been made a party to that 
proceeding, nor was it either necessary or proper that he 
should have been. Presby Morgan’s administrator was the 
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proper party defendant in sucha suit. Copeland v. Yoakum, 
88 Mo. 349. The effect, therefore, of that suit was merely 
to place the plaintiff in the same position that the heirs of 
Morgan were placed, certainly in no worse. After judgment 
of foreclosure rendered, those heirs doubtless could have 
redeemed, or could have bought the property at the sale, 
and so, also, could the plaintiff Assuredly nothing in the 
judgment rendered forbade or estopped him from doing this, 
so that neither the judgment of foreclosure nor the plaint- 
iff’s purchase pendente lite stands in the way. Ilad he 
redeemed the mortgage or, failing in that, have purchased 
under the sheriff ’s hammer, doubtless under the authorities 
cited he could have cast the burden on the west forty, which 
was primarily liable. ILas he lost the right to do this, be- 
eause he has discharged the debt with land instead «° 
money? True, he only possessed the equity of redemptio 

but this was the land, the whole fee as against all the worla 
except the mortgagee. These considerations would seem 





to compel the conclusion that plaintiff is entitled to the 


relief which he seeks. 

Nor does that conclusion appear to be affected by the 
fact that by the order of the probate court a homestead, 
consisting of the west forty, has been assigned and _ sct 
apart to the widow and a minor child of the deceased mort- 
gageor, because the widow had already relinquished what- 
ever right she possessed to the property mortgaged when 
she joined in the deed to that effect. Scarle v. Chapman, 
101 Mass. 338; 5 Cent. Law Jour. 278; nor have her rights 
been enlarged by subsequent occurrences. ILer status re- 
specting that forty, remains as it was, and as to the minor 
heir, he occupies no better footing; “for the heir sits in the 
seat of his ancestor.” Clowes v. Dickenson, 5 Johns. Ch. 
235; 2 Jones Mort., 1090. 

In the circumstances presented by this record, the 
plaintiff will not be allowed to have redress only in accord- 
4. Evipence: con- 22ce with his agreement with Dick Mor- 
sideration of deed. gan, which agreement we regard as having 
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been made upon a valid consideration, and it was compe- 
tent by parol to prove what was the actual consideration 
of the deed from Dick Morgan to the plaintiff, (Drury v. 
Tremont, ete., Co..13 Allen 168; Licbke v. Knapp, ante, p. 
22,) and if in the introduction of such evidence, it was dis- 
closed that the plaintiff had contracted for a partial dimi- 
nution of the rights which equity gave him against the west 
forty, this was unobjectionable, nor was it objected to when 
it was introduced. Its only operation was to plaintiff’s in- 
jury, and of this the defendant certainly cannot complain. 

Nor is the view entertained that the words “subject to 
mortgage,” contained in the deed last referred to, have any 
6, “SURIEC? TO MONT. bearin g on this controversy, since they were 

tion of, only such words as the law would imply. 
The east forty would have been bound, in Hall's hands, 
whether those words were inserted in the conveyance or 
not. With no degree of propriety can it be assumed that 
their presence in the deed indicates an assumption on his 
part of the whole mortgage debt, or an agreement that it 
should be satisfied alone out of the forty he had purchased. 
Unless there was an express agreement to that effect, he 
would not be personally liable for the mortgage debt, even 
though the deed under which he claims had conveyed the 
property therein mentioned “subject to an outstanding 
mortgage.” 2 Washburn Real Prop., 113. Unless the 
deed recites words importing on the part of the grantee a 
personal liability for the debt, such words as are quoted 
above will be regarded as a merely descriptive clause, or one 
inserted as restrictive of the covenants of warranty from 
the grantor. Ib., 209. 

Our conclusion in the matter then is, that the judgment 
be reversed and the cause remanded, with directions that 
the circuit court will hear testimony as to the value of the 
respective forties, and then proceed by suitable decree to 
enforce against the west forty, its proper proportion of the 
mortgage debt, considered with reference to the agreement 
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between Dick Morgan and plaintiff All concur, except 
Norton, J., who dissents. 





Eans’ ApMINISTRATOR, Appellant, v. Fans. 


Administration: piscovery or AssEts. The proceeding to dis- 
cover assets of tlie estate of a decedent provided by sections 7, 8, 9, 
10 and 11, page 85, Wagner’s Statutes, is available not only in cases 
where the assets are concealed or embezzled, but also where they 
are openly held under a claim of title. In the latter case the court 
must try the right of property between the administrator and the 
claimant. 

: WIDOW’s ALLOWANCE. If the widow of the deceased be the 
claimant, she should in no event be required to surrender to the 
administrator the property she is entitled under sections 33, 35 and 
36, page 88, Wagner Statutes, to keep as her absolute property. 


Appeal from Cole Cireuit Court—Trial before Ilenry FLan- 
AGAN, Esq., sitting as Special Judge. 


REVERSED. 
Ewing, Pope & Hough and Belch & Silver for appellant. 
Smith « Krauthoff and J. R. Edwards tor respondent. 


Ray, J.—This is a proceeding begun in 1878, in the 
probate court of Cole county, by the administrator of the 
estate of Wm. H. Eans, against the widow of said Eans, 
to recover certain assets of the estate, and is based on the 
following sections of Wagner's Statutes, page 85: 

Section 7. If the executor or administrator, or other 
person interested in any estate, file an affidavit in the proper 
court, stating that the affiant has good cause to believe and 
does believe, that any person has concealed or embezzled 
any goods, chattels, money, papers or evidences of debt of 
the deceased, and has them in his possession or under his 
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them, and compel such appearance by attachment, and ex- 
amine him and other witnesses on oath, for the discovery 
of the same. 

Section 8. If any person interested in any estate file 
a like afiidavit, against an executor or administrator, the 
court shall have the same power to cite him and compel his 
appearance and examination, as in case of other persons. 

Section 9. If any such person refuse to answer proper 
interrogatories, the court may commit him to jail until he 


answer or be discharged by law. 

Section 10. If any person charged and cited as afore- 
said, shall appear and in his answer to the interrogatories, 
deny the truth of the facts alleged in the affidavit, the issue 
shall be tried by a jury, or, if neither party require a jury, 
by the court in a summary manner, and judgment shall be 


rendered according to the finding and for costs. 

Section 11. If any person be convicted of unlawfully 
detaining such a ods, money, chattels or effects, books, pa- 
pers or evidences of debt, the court may compel the delivery 
thereof by attachment, or in case the person convicted be 
the executor or administrator, shall compel him to inven- 
tory, and have the same appraised as the property of the 
estate. 

The afiidavit provided for in the 7th section of the 
statute, was duly filed by the administrator in this cause, 
and charges that the defendant had concealed and embez- 
zled various goods, chattels, wares, merchandise, notes, ac- 
counts, books, certificates of deposit issued by the National 
Exchange Bank of Jetferson City, Missouri, and the First 
National Bank of Jefferson City, Missouri, and various 
other evidences of debt and choses in action of the deceased, 
amounting in the aggregate to about $12,500, and consti- 
tucing the whole of his personal property, and that she had 
them in her possession and under her control, and refused 
to deliver them up to said administrator on demand, ete. 
The defendant being duly cited, appeared in the probate 
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court, and filed her answer, which, in effect, put in issue 
the allegations and charges of the aftidavit. 

On a trial of the issues before the probate court—a 
jury having been waived—the court after hearing the evi- 
dence and arguments in the cause, found that the defendant 
had in her possession, and refused to surrender, a large 
amount of goods, chattels and effects of the deceased, of 
the description mentioned in the affidavit and enumerated 
in the finding, consisting mostly of promissory notes on 
various parties, and certificates of deposit in certain banks, 
for large sums of money, and certificates of shares of stock 
in a certain bank, some articles of personal property, title 
papers to real estate, some money and other evidences of 
debt payable to the deceased, and also the household and 
kitchen furniture and other property possessed by the de- 
ceased, at his death, as alleged in the complaint ; and there- 
upon ordered that the defendant deliver up said effects to 
said administrator forthwith, and that plaintiff recover his 
costs, ete. From this finding and judgment of the probate 
court, the defendant, in due time, appealed this cause to 
the circuit court, where, at the May term, 1879, the cause 
was again heard de novo, by the court, a jury having been 
waived, and Ilenry Flanagan, Esq., acting as special judge, 
by stipulation of the parties, the Ion. E. L. Edwards, judge 
of said court, having been of counsel in the cause. At this 
hearing before the circuit court, as appears from the bill of 
exceptions, a large amount of evidence was taken; but for 


the purpose of properly disposing of this case, it will be 


suflicient to state its substance generally. 

It appears that plaintiff’s intestate died in September, 
1879; that for the last ten or twelve years of his life he had 
been engaged principally, in merchandising in Russellville, 
Cole county, Missouri. The business was conducted in his 
name, the bills and invoices were made in his name, the 
notes and accounts were taken and entered in the same 
manner. At the time of his death, there was on hand, in 
the store, where the business was conducted, a general as- 
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sortment of merchandise, dry goods, groceries, shoes and 
boots, hats and caps, sugar and coffee, etc., estimated at the 
value of a little over $1,000. There were also a number of 
promis¢ory notes, on various parties, for divers sums of 
money, aggregating in amount somewhere between $3,000 
and $4,000, some of which were secured by deeds of trust. 
There were, likewise, certificates of deposits in banks, to 
the amount of $2,500 with interest; also accounts, on vari- 
ous parties, to the amount of $500. There were also certifi- 
cates of bank stock to the amount of $200, all of which 
were in the name and payable to said estate. Besides these 
there were likewise on hand, at his death, various articles 
of personal property: One two-horse wagon, one spring 
wagon, one span of mules, one cow, two or three hogs, a 
small lot of corn and hay, some garden tools, fishing tackle, 
household and kitchen furniture generally, some money 
and title deeds to some four or five lots in the town of Rus- 
sellville and forty acres of land near by. It also appears 
that upon the death of said intestate, his widow, the de- 
fendant, took and held the possession and control of all said 
personal property and effects, including said promissory 
notes, certificates of deposit and shares of bank stock, deeds 
of trust, title papers and other evidences of debt, claiming 
to be the absolute owner thereof, and as such lawfully enti- 
tled to the possession. It further appears that atter the 
death of her said husband, the defendant sold goods and 
collected money to the amount of $500, which she deposited 
in bank, in her own name; and that she also sold the mules 
in question for $160, and the cow for $25; and that the 
remainder of said property and effects still appeared to be 
_in her possession and control, and that she refused to sur- 
render the same to said administrator, on demand, claiming 
to be the owner as aforesaid. 
It also further appears that the intestate, W. H. Eans, 
; and the defendant intermarried in 1848, and lived together 
as hushand and wife, from that date, to the time of his 
death in 1878, a period of thirty years; that at the time of 
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the marriage the wife owned a large amount of property 
in her own right, variously estimated at from $13,000 to 
$16,000, and from $15,000 to $20,000; while the husband 
had but two horses and two or three loads of corn. This 
property of the wife, it appears, came to her in fee and ab- 
solutely, under the will of her first husband, Ivan Scruggs, 
and consisted, mainly, of a half interest in 1,400 acres of 
real estate, six heads of horses, some sheep, some cattle, 
two yoke of oxen, one wagon, farming implements, black- 
smith tools, about $1,000 in money, and five or six negro 
slaves. 

It likewise further appears that just before the mar- 
riage, and in contemplation thereof, the defendant and the 
intestate, for the purpose of preserving said property of 
the wife, with its rents, profits and proceeds to the sole and 
separate use of the wife, or to such use as she might think 
fit to appoint ; and to protect the same from all liability to 
the payment of his debts, and also to exclude therefrom all 
right, title or control of said intended husband, his executor, 
administrator or assignees, duly made and entered into the 
tollowing marriage contract, to-wit: 

“An indenture made and entered into between William 
H. Eans, of the first part, and Maria Louisa Scruggs, of the 
second part. Whereas, the said M. L. Scruggs is seized in 
tee of the undivided half of the following described real 
estate, (describing it,) and whereas, also, the said M. L. 
Scruggs is possessed in her own right absolutely, of the 
tollowing described personal estate, that is to say: (certain 
slaves, cattle, etc); and whereas, a marriage is intended 
shortly to be solemnized between the said Eans and the said 
Scruggs upon the contract of which said marriage the said 
Eans has agreed, if the same shall take effect, then notwith- 
standing the said marnage, he and the said Eans, his exec- 
utors, administrators or assigns shall not and will not inter- 
meddle with or have any right, title or interest either in 
lay or in equity in or to any part of the rents, profits or 
issues of any of the above described property, whether real 
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or personal, but the same shall continue, remain and be to 
the said M. Louisa Scruggs, or to such uses as she shall 
think fit to appoint. Now, this indenture witnesseth, that 
for the making of this agreement effectual in law and for 
the preserving the rents and profits of said property to and 
for the separate use of the said M. L. Scruggs, and so that 
the same shall not be in the power and disposal of said 
Eans, he, the said Eans, doth covenant to and with the 
said M. L. Scruggs that nothwithstanding the said intended 
marriage shall take effect, all the rents and profits which 
shall from time to time become due from all or any part of 
said property, and all increase thereof shall be accounted, 
taken and recovered as a separate and distinct estate of and 
from the estate of him, the said Eans, and be in nowise 
liable or subject to him or to the payment of any of his 
debts, but the same shall be used and disposed of in such 
manner as the said M. L. Scruggs shall direct, and all of 
said separate property before allotted to the said M. L. 
Scruggs, and the produce and increase thereof shall be had, 
taken, held and enjoyed and disposed of either in whole or 
in part in such manner and in such way as the said M. L. 
Scruggs shall order, appoint or direct; and the said Eans 
doth further covenant and agree, that in the event the said 
intended marriage shall take place, he will in nowise inter- 
fere with any arrangement heretofore made by the said M. 
L. Seruggs for the maintenance and support of the father 
and mother of her late husband, Ivan Scruggs, deceased, 
but the same shall be under the sole control and direction 
of the said M. L. Seruggs. In witness whereof, ete.” 
Upon the marriage, which followed this contract, the 
husband and wife lived on the old homestead of the wife, 
until 1853, when they sold out, and moved to what was 
afterwards called the “ Ilemstreet farm,” where they resided 
until 1865, when they again sold, and moved to Russell- 
ville, where they remained until the husband’s death in 
1878. The husband upon the marriage took the possession 
and management of his wife’s property; and during the 
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interval of thirty years used and employed it, with its 


profits, increase and proceeds, in various enterprises of farm- 
ing, blacksmithing, milling and merchandising, all of which 
he carried on and conducted in his own name, coupled with 
his individual labor, oversight and management. In 1853, 
all the wife’s real estate was sold by them, at the estimated 
price of $8,000, of which, $2,200, was paid in cash, and re- 
ceived by the husband, and the balance of the price wes 
received in the form of real estate, which was deeded to 
both husband and wife, and by them occupied until its sale 
to Hemplead in 1865, for $6,000. With the proceeds of 
this sale, which was paid to and received by the husband, 
the parties moved to Russellville, where a part of the pro- 
ceeds was invested in the purchase and improvement of 
lots and land in and near the town of Russellville, the title 
to which was taken in the name of the husband, and the 
remainder was invested in the business of merchandising, 
which was earried on and conducted in his name, as before 
stated. Whether the wife, at the time these deeds were 
made, had knowledge how the title was taken, does not 
clearly appear. Prior to the war, the farming and other 
operations were carried on and conducted mostly by slave 
labor, which was the property of the wife, under the main- 
agement and supervision of the husband. Some of the 
slaves were sold by the husband, and the proceeds paid to 
him, others dicd and the remainder were freed by the war 
and the government at its close. 

There was evidence tending to show that the husband 
Eans, when in good health, was an active business man, in 
the conduct and management of his affairs, and that what 
he said was law about the place. There was also evidence 
tending to show that, for some considerable time, his health 
was not good, and that he did but little work. It also ap- 
peared that, for a time, he was insane and at the asylum in 
Fulton some five months, and that he was considered insane 
after he left Fulton. There was some evidence tending to 
show, also, that the wife did much and nearly all the man- 
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agement about the Ilemstreet farm; and much evidence to 
the effect that she participated actively in the management 
and conduct of the mercantile business at Russellville; that 
she usually accompanied her husband to St. Louis and else- 
where to aid in selecting and purchasing the stocks of 
goods; and that mercantile drummers were accustomed to 
be referred by the husband to the wife for orders in the 
choice of certain qualities of goods to be sent by such 
agents; that she as well as the husband, frequently had 
personal custody and charge of the moneys on hand from 
time to time, and that each took and used at will such por- 
tions of same as they desired, reporting the same to each 
other. There was also evidence tending to show that at the 
time of the husband’s death, there were no debts due or 
owing by the estate—the same, as far as known, having 
been paid off by the wife, at or before the husband’s deathi. 
It appeared also that the plaintiff was the duly appointed 
administrator of the deceased husband; and that he was 
likewise his son-in-law, having married his daughter by a 
former wife; and the defendant was the widow of said de- 
ceased husband. 

It may be added, also, that while the evidence shows 
tha the wife had knowledge that the husband was conduct- 
ing and managing all the business operations in his own 
name, yet it fails to show any express assent or dissent on 
her part from this mode of managing and conducting the 
same; nor does it show any express claim by the husband, 
that the property in question was his, and not that of his 
wife. It also further appears that all the original property, 
owned by the wife at the time of the marriage, had long 
been sold and converted into other property, and that all 
the various enterprises of the husband, during this period 
of thirty years, had been based, (with the exception herein- 
before stated,) upon the capital originally owned and pos- 
sessed by the wife; or upon the profits, increase and pro- 
ceeds thereof, coupled with the personal labor, oversight 
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and management of the husband, in conjunction with the 
aid and assistance of the wife as hereinbefore set out. 

At the conclusion of the testimony, upon this state of 
facts, the plaintiff asked the following declarations ot law, 
which the court refused, and the plaintiff excepted, to-wit: 

1. The court declares the law to be that if G. W. A. 
Gordon is administrator of the estate of W. Il. Eans, de- 
ceased, then he, 1n this action, is entitled to a judgment for 
the delivery to him of all shares of bank stock issued in 
favor of the said W. II. Eans in his lifetime, all certificates 
of deposit in banks made payable to the said W. IT. Eans, 
or order, all notes, bonds and evidences of debt made pay- 
able to the said W. II. Eans, or order, also all books of 
account used by him in business transacted in his own name, 
and all other evidences of indebtedness to him, or evidences 
of title to real or personal property, provided the same are 
now and at the commencement of this action were in the 
possession or under the control of the defendant and by 
her detained from the possession of said administrator. 

2. Plaintiff is entitled to recover all goods, wares, 
merchandise, ete., in the store-house in which deceased did 
business in his own name before his death, that there re- 
mained at the time of his death, provided that the same 
now is, and at the time of the commencement of this action 
were, in the possession and under the control of the defend- 





ant and by her detained. 

3. Although it may appear to the court that by the 
terms of an antenuptial contract entered into between the 
defendant and W. IL. Eans in 1848, defendant reserved a 
sole and separate estate in the land and personal property 
she then owned; that between then and 1857 the same was 
sold and the proceeds collected by W. IH. Eans with knowl- 
edge and without objection on the part of defendant; that 
afterward the said proceeds were invested in a farm con- 
veyed to W. IL. Eans, upon which the said Eans and de- 
fendant lived as man and wife from 1857 to 1865; that the 
said farm was then sold and the purchase money paid over 
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to W. IL. Eans with the knowledge of defendant and .with- 
out objection on her part; that afterward the proceeds of said 
sale were loaned out and deposited in banks in the name of 
W. If. Eans, and used by him in mercantile and mining 
business carried on in his own name, all with the knowl- 
edge of defendant and not against her will, until his death 
in September, 1878, and that the property here sought to 
be recovered is the proceeds thereof, and the money loaned 
and deposited as aforesaid, is the proceeds of the sale of the 
land ora part thereof, still in this action, the plaintiff ought 
to recover. 

4. The plaintiffis entitled to recover all personal prop- 
erty to which Eans, in his lifetime, was possessed and had 
the legal title, provided the same is now and at the com- 
menceiment of this suit was in defendant’s possession and 
by her detained. 

5. Although from the evidence in this case it may ap- 
pear that defendant, in a suit in equity, might charge W. H. 
Eans’ estate with a part or the whole of her separate estate 
by him received, still in this proceeding the plaintiff is en- 
titled to recover if the legal] title was in Eans at the time 
of his death, accompanied with a claim thereto and had so 
been for more than ten years. 

6. If the legal title to the property sought to be recov- 
ered in this action was in W. H. Eans at the time of his 
death, and it had so been for more than ten years, with the 
knowledge and assent of defendant, then plaintiff ought to 
recover, although defendant in equity may be entitled to 
the whole or some part thereof. 

At the instance of defendant, the court, over the ob- 
jection of plaintiff, gave the following declarations of law, 
which were excepted to by plaintiff, to-wit: 

4, It is necessary in this case for the plaintiff to prove 
that the defendant has embezzled or concealed the property 
of W. H. Eans, deceased, charged in the affidavit, and an 
open and notorious possession of the property under claim 
of ownership is neither embezzlement nor concealment, 
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within the meaning of the law, and if the court believes 
from the evidence that the defendant is in the open and 
notorious possession of the property named in the affidavit 
under claim of ownership, then the county court has no 
jurisdiction, and the complaint ought to be dismissed. 

5. Under the pleadings and the evidence in the cause 
the plaintiff cannot recover. 

The court thereupon, on its own motion, gave the fol- 
lowing additional declaration of law, to which the plaintiff 
objected and excepted at the time, to-wit: 

If the court find from the evidence that the property 
alleged by the plaintiff to be concealed and embezzled by 
the defendant, Mrs. Eans, is held by her under claim or 
color of right as her separate estate, and that to settle the 
respective rights of the administrator and the defendant to 
the property, an action at law or suit in equity is necessary, 
then the county court, as a court of probate, had no juris- 
diction to entertain this proceeding, and the complaint 
ought to be dismissed. 

Whereupon the court found accordingly, and there- 
upon dismissed the complaint for the want of jurisdiction 
in the probate court, to entertain and try the same. From 
this judgment of the circuit court, the plaintiff has appealed 
to this court. 

The declarations of law given by the court at the in- 
stance of the defendant and on its own motion, virtually 
|. apmintstratron: Geclare that, in proceedings under this stat- 
discovery of assets. yte, the probate court has no jurisdiction, 
except in cases where the defendant is guilty of conceal- 
ment or embezzlement in a technical sense ; and that said 
statute has no application to cases where the defendant is 
in possession under claim and color of title; or, in other 
words, that the probate court has no jurisdiction in pro- 
ceedings of this sort to try the right of property between 
the administrator and the defendant, where, as in this case, 
they set up conflicting claims to the property in dispute. 

This, we think, is not the law. Sections 7, 10 and 11 
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should be construed together, and when so read, not only 
include cases of technical concealment and embezzlement, 
but also those where the defendant otherwise wrongfully 
detains the property of the estate. Such, we think, is the 
true construction of the statute. This has been virtually 
decided by this court in the case of Dameron v. Dameron, 
19 Mo. 317. Judge Scott, in construing this statute, used 
this language: “The person charged with concealing or 
embezzling the eftects, is to be cited before the county or 
probate court, examined on oath and compelled to answer. 
If he denies the right of the executor or administrator to 
the property, the right is to be tried in a summary manner. 
If, upon the examination or trial, the person charged is 
convicted of unlawfully detaining the effects, the court may 
compel the delivery thereof by attachment.” So in the 
case of TTowel v. Towel, 87 Mo. 124. That case, like this, 
was a proceeding under the statute, by the executor of the 
deceased husband, against his widow, and the case turned 
upon the question of ownership, between the husband and 
wife, to the property in controversy. See p. 127. 

In these proceedings the question is necessarily averred 
in the affidavit, and when its allegations are denied, as in 
this case, necessarily involved in the issues to be tried. 
Without title in the intestate, the administrator clearly has 
no standing in court; and when the defendant is the real 
owner, he or she certainly ought to be allowed to show that 
fact, to defeat a recovery or conviction. 

In the case at bar, the question between the adminis- 
trator and the defendant was as to the ownership of the prop- 
erty in controversy. The plaintiff, on the one hand, claimed 
that permitting the husband to sell said property, receive 
the money therefor, and use the same in his business during 
the period of time and in the manner indicated by the facts 
in the evidence, was of itself, an appointment and disposi- 
tion of the property, by the wife, in favor of the husband, 
within the meaning of the marriage contract itself. The 
defendant, on the other hand, denies this proposition, and 
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insists that where there is a marriage contract, like this, 
between husband and wife, and no trustee is appointed by 
the instrument itself, the law makes the husband trustee for 
the wife, and like any other trustee, the husband can reap 
no benefit to himself by the use of the property ; or acquire 
title thereto by investing the same or its proceeds in his own 
name without her assent thereto and therefor, and that, in 
point of fact, she made no such appointment or disposition, 
and that the property and its proceeds are still righttully 
hers. 

Whether the property has been thus appointed or dis- 
posed of, or still remains the separate property of the wife, 
us contemplated by the marriage contract, is, at most, a 
question of intent and fact, to be found by the jury, or the 
court, accordingly as the same is tried, under all the facts 
and circumstances in evidence, in connection with the mar- 
riage contract itself. Under the statute in question, we 
think the probate court had jurisdiction to hear and decide 
these questions and others properly arising in the case, in 
the summary manner pointed out; and that it was error in 
the cireuit court, on appeal, to dismiss the complaint for 
want of jurisdiction; and that it should have proceeded to 
hear and decide the question, under proper instructions or 
declarations of law applicable to the case made by the facts, 
as they shall appear in evidence at the trial. If any error 
should arise on the trial, we think it better to undertake to 
correct it hereafter, than to anticipate, with more particu- 
larity, what those instructions or declarations should be. 
They necessarily must depend upon the facts and circum- 
stances as they may appear upon the trial. 

It may not be amiss to add that even if the property 
should be found to be that of the intestate, the widow 
2. -widow'sal- WOuld be entitled to keep her absolute 
eee property, as provided by sections 33, 35 and 
36 of Wagner's Statutes, page 88; and ought not to be 
compelled to surrender the same under this proceeding. 
For these reasons the judgment of the cireuit court is 
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reversed and the cause remanded for further proceedings, 
in conformity to this opinion. All concur, except Henry, 
J., who dissents. 





Tue Strate v. Ropryson, Appellan. 


. Bill of Exceptions must Include Motion for New Trial. Unless 
the motion for new trial be incorporated in the bill of exceptions, 
this court cannot take notice of any errors alleged to have arisen in 
the progress of the trial, and which can only be brought up for re- 
view by bill of exceptions. This rule applies as well to criminal as 
to civil proceedings. . 


Appeal from Pike Circuit Court—Ilox. Giucurtst Porter, 
Judge. 


AFFIRMED. 


J. N. Griffith for appellant. 


D. H. McIntyre, Attorney General, for the State. 


Puriirs, C.—At the Mareh term, 1880, of the circuit 
court of Pike county, the defendant and one Allen John- 
son, alias Allen Salone, were jointly indicted for burglary 
and larceny. The indictment contained two counts. As 
the defendant was acquitted on the first count no further 
notice need be taken of it. The second count is in the or- 
dinary and proper form of indictment for larceny, property 
charged to be of the value of $10. At the trial the State 
entered a nolle prosequi as to the defendant Johnson, and 
the defendant Robinson was tried and found guilty under 
the second count and sentenced to imprisonment in the 
penitentiary for three years. He brings the case here on 
appeal. : 


The motion for new trial is not incorporated in the bill 
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of exceptions. Unless the motion for new trial be incor- 
porated in the bill of exceptions, we cannot take notice of 
any alleged errors arising in the progress of the trial, and 
which can only be brought to our attention by bill of ex- 
ceptions. This rule applies as well to criminal proceedings 
as to civil. State v. Dunn, 72 Mo. 580; State v. McCray, 
74 Mo. 303. 

The only errors, therefore, which we can take cognizance 
of are such as appear in the record proper. We have ex- 
amined the indictment and the record entries, and finding 
no error in the record, the judgment of the cireuit court 
must, therefore, be affirmed. <All concur. 


The case of the State v. Moore, was aflirmed for the same reasons 
as the foregoing case, Piitirs, C., delivering the opinion. 


Brno v. Mayes et al., Appellants. 


A Certificate of acknowledgment by a married woman of a deed, 
made in the year 1876, recited that she acknowledged, on an exam- 
ination apart from her husband, that she executed the same freely, 
ete. Held, that it was not defective because it omitted to reaite that 
the examination was “separate” as well as “apart” from her hus- 
band. 

A Certificate of acknowledgment by a married woman of a deed, 
made in substantial conformity with statutory requirement, is only 
prima facie evidence of the facts recited in it; and parol evidence is 
admissible to show the contrary. 

A Privy Explanation of the contents of a deed by the officer to 
a married woman acknowledging the same, is not required by the 
statute. Wannell v. Kem, 57 Mo. 480, criticised. 

The Examination of the Wife separate and apart from the hus- 
band, required by the statute, means an examination out of the 
presence of the husband, so that he cannot communicate by werd, 
look or motion. 
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Appeal from Johnson Circuit Court—lHon. Noau M. Givan, 
Judge. 


REVERSED. ‘ 
Samuel P. Sparks for appellants. 
S. P. White for respondent. 


Martin, C.—This was an action of ejectment in the 
ordinary form, for thirty acres of land. Elizabeth J. Hick- 
man, one of the defendants, was owner in fee simple, and 
was the wife of G. W. Cruger. On the 1st day of April, 
1876, she joined with her husband in the execution of a 
deed of trust of that,date to secure a debt of $1,200, due 
to E. Belo, the plaintiff herein. The deed was foreclosed 
by sale conducted by the trustee, and Belo became the pur- 
chaser on the 12th day of June, 1879, and received therefor 
the deed of the trustee. In the meantime Mrs. Cruger was 
divorced from her husband on the 10th day of February, 
1879, and remitted to her maiden name by which she is 
sued. She is in possession of the land along with Mayes, 
who holds under her. The plaintiff sues them for it on 
the strength of the title acquired by him through the deed 
of trust. The defendants resisted the action on the ground 
that the deed of trust was not properly certified and that 
Mrs. Cruger, now Mrs. Hickman, was not examined by the 
notary separate and apart from her husband. 

The court admitted the deed in evidence to the jury. 
On the question of the examination of Mrs. Cruger, evi- 
dence was submitted by both sides. The evidence of the 
notary tended to show that he had made her acquainted with 
the contents of the instrument, and that, after they had 
both signed it, Mr. Cruger, upon lis request, stepped ont 
of the room, and that while he was out, Mrs. Cruger was 
examined and acknowledged that she executed it without 
undue influence or compulsion of her husband, according 
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to the requirements of law. On the part of defendants, 
evidence was given to prove that her husband did not go 
out of the room, but stepped to the north door and: re- 
mained there while the notary examined his wife; and that 
he could be seen and was seen by his wife while standing 
there. 

At the conclusion of the evidence the court gave the 
following instruction at the instance of the plaintiff: 

The certificate of acknowledgment by the notary pub- 
lic of the deed is presumed to be correct, and unless the 
defendants have shown by clear and conclusive proofs that 
the certificate is false, you must find for plaintiff. 

The following instructions asked by defendants, were 
refused : 

1. If the jury should believe from the evidence that 
the defendant, Elizabeth J. Hickman, was not examined 
separate and apart from her husband when the deed of trust 
of herself and husband to Lee W. Jack, trustee for E. Belo, 
conveying the land in controversy, was acknowledged by 
her, then they must find for defendant. By an examina- 
tion separate and apart is meant an examination out of the 
presence of her husband. 

2. Although the jury may believe from the evidence 
that the officer who certified the acknowledgment of the 
said defendant Hickman to the said deed of trust in evi- 
denee, examined her separate and apart from her husband, 
and that she acknowledged on such examination that she 
exceuted the same freely and without compulsion or undue 
influence of her husband, yet, if they further find that said 
officer, at the time of such examination separate and apart 
from her husband, did not explain to her the contents and 
purposes of said deed of trust, then the jury must find for 
defendant. 

The court, of its own motion, gave the following in- 
struction : 

if the jury believe from the evidence that the defend- 
ant, Elizabeth J. Hickman, was not examined separate and 
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apart from her husband when the deed of trust of herself 
and husband to Lee W. Jack, trustee for E. Belo, convey- 
ing the land in controversy, was acknowledged by her, then 
they must find for defendant. By an examination separate 
and apart is meant an examination out of the control or 
influence of her husband. 

The jury returned a verdict in favor of plaintiff upon 
which judgment was entered, and the defendants appeal. 

The certificate attached to the deed of trust is in the 
following language: “ Be it remembered, that George W. 
Cruger and Elizabeth Cruger, his wife, who are personally 
known to the undersigned, a notary publie within and for 
said county, to be the persons whose names are subscribed 
to the foregoing deed as parties thereto, this day appeared 
before me and acknowledged that they executed and deliv- 
ered the same as their voluntary act and deed for the uses 
and purposes therein contained, and the said Elizabeth J. 
Cruger being by me made acquainted with the contents of 
said deed acknowledged on examination separate and apart 
from her husband, that she executed the same freely anid 
Without fear, compulsion or undue influence of her said 
husband.” 

This certificate complies with the requirements of the 
statute. The objection that it does not recite that the ex- 
1. a certiricatr. amination of the wife was “ separate” as 
well as “apart” from her husband, has no toree. Redun- 
dancy and repetition occur in statutes as well as elsewhere. 
The words mean substantially the same thing. I do not 
perceive how an examination could be “apart” from her 
husband without being “separate” trom him. The deed 
was properly admitted. T imay add here that the 13th see- 
tion of the statute which directs what must be done by the 
party making the acknowledgment and by the officer tak- 
ing it, employs the word “apart” and omits the word “sep- 
arate.” Wag. Stat. 1872, p. 275, § 13. 

In regard to the evidence introduced to impeach and 
avoid the acknowledgment, I have to say that under the 
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’ . decisions of this State, the certificate, when 
in substantial conformity with the statute, is only prima 
facie evidence of the facts recited in it; and that parol evi- 
dence is admissible to show that the examination and ac- 
knowledgment required by law never took place Wannell 
v. Kem, 57 Mo. 480; Steffen v. Bauer, 70 Mo. 399; Sharpe 
ve Me Pike , 03 Mo. 500 ; Clark v. Edivards, 75 Mo. 87. 

It is claimed by counsel for defendants that the statute 
requires a privy explanation of the contents of the instru- 
3 a privy expra. Ment to the acknowledging party, as well 

——— as a privy examination of her as to the in- 
fluence and compulsion of her husband. I am unable to 
agree with the counsel on this point. The statute contem- 
plates that the husband and wife may be together when 
they sign the instrument. Itis only by their joining in 
this act the conveyance is effected, after a proper acknowl- 
edgment is added. It is only after the deed has been signed 
by both parties that the privy examination as to undue in- 
fluence is authorized to be taken. An understanding of 
the contents is the natural and usual accompaniment of the 
actof signing. If this signing, as in the present case, takes 
place before the notary, and just before or at the time 
thereof he makes her acquainted with the contents of the 
instrument with a view to its execution, there would seem 
to be no good reason for repeating this on the privy exam- 
ination as to undue influence and compulsion, The privy 
examination provided for in the statute refers to the eman- 
cipation of her from undue influence, and is not used in 
connection with the act of making her acquainted with 
the contents of the instrument. It is diflicult to perceive 
how the presence of the husband could interfere with the 
act of the notary.in making her aequainted with its con- 
tents. But, however, that may be, an interpretation re- 


ra “privy explanation” as well as a “ privy exami- 


1g 
nation”? about undue influence, is clearly objectionable, as 
adding a requirement which cannot be found in the statute 


from any fair intendment of the language there used. In- 


quirii 
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deed the objection to the sufficiency of the parol evidence, 
because it fails to show a “ privy explanation,” might be 
urged with equal foree against any certificate in due form 
of law which also omits this requirement. 

It is claimed that the case of Wannell vr. Kem requires 
a “privy explanation” as well as a “ privy examination.” 
The principal question determined in that case related to 
the propriety of allowing the certificate to be impeached at 
all by evidence aliunde. And it has always been recognized 
as a leading authority on that point. The minor point 
about “privy exp'anation” touched upon by the learned 
judge, evidently did not receive the consideration due to 
its importance. If the decision is to be held as going the 
length claimed of it, I consider it my duty to decline fol- 
lowing it that far. Such an extraordinary interpretation 
of the statute is out of line with the reasoning in Chauvin 
v. Wagner, 18 Mo. 531, on the subject of the notary’s duty 
in explaining the contents of instruments to be acknowl- 
edged by married women. <A judicial recognition of it 
would, in my opinion, unsettle half the titles in the State. 
The policy of our present law which requires no privy ex- 
planation at all, is by no means a favorable commentary on 
the old law and our experience under it. 

In accordance with these views I will add that the first 
instruction asked by defendant, and refused by the court, 
ought to have been given. The second one asked was prop- 
erly refused as requiring a privy explanation. The in- 
struction given by the court, of its own motion, was erro- 
neous. 

An examination separate and apart means an exam- 
ination out of the presence of the husband; so that he 
4 rueexammxation C2nnot communicate by word or look or 
oo TEE Wire. motion. The instruction is subject to the 
interpretation that the examination is suflicient if it was 
out of the actual control and influence of the husband, 
although as a matter of fact he may have been present so 
that he could have communicated by word or look if he 
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had chosen to do so. The instruction given at the instance 
of plaintiff is erroneous. The term “ conclusive’ 


> ought 


not to have been used. ° 
Judgment is reversed and remanded. All the com- 


missioners concur. 


Norton, J., coneurred in the result. 








GRIFFIN V. REGAN, Plaintiff in Error. 


Errors nc t Reviewable, when. [Errors alleged to have occurred 
at the trial below, but not mentioned in the motion for new trial, 
will not be considered here. Such errors are, trial by the court 
without a jury waiver, and the giving of improper instructions. 
Dower: MEASURE OF DAMAGES FOR DETENTION: YEARLY ALLOWANCE. 
The damages recoverable for detention of dower are one-third of 
the net yearly value of the land in the past, reasonably used, with- 
out reference to any improvements put on it by the defendant, and 
after deducting taxes paid by him; and the yearly allowance in lieu 
of dower is one-third of the present yearly value of the ground rent 
in its present condition, not including the rental value of the im- 
provements. 
Action for Dower: MODE OF ESTIMATING MONEY JUDGMENT. In an 
action for dower, the court having ascertained that the land was not 
susceptible of division, left it to the jury under proper instructions 
to determine, and the jury, by a special verdict, did determine, (1) 
‘he damages already sustained by the demandant, (2) The present 
yearly value of the premises; and the court entered judgment for 
the past damages and one-third of the present yearly value. Held, 
correct. 

: JUDGMENT MUST BE SPECIAL. Under the statute, (R. 8. 1879, 
2 2228,) the only money judgment recoverable in an action for dower 
isa special judgment against the land in which the dower is de- 
mandable. A general judgment against the defendant will be error. 


Appeal from Jasper Circuit: Court.——Ilox. Josepu CRAVENS, 


Judge. 


REVERSED. 
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Winslow § Cunningham for plaintitf in error. 


Harding § Buller and J. C. Cravens for defendant in 
error. 


Norton, J.—This suit was instituted in February, 1871, 
in the circuit court of Jasper county, by the plaintiff, for- 
merly Arabella Fisher, now Arabella Griffin, (her husband 
joining in the suit,) for the assignment of dower to her in 
lots 15 and 16 in theeity of Carthage. Judgment was ren- 
dered on the 25th day of March, 1875, after trial had upon 
the issue presented in the answer of defendant, in which 
she was adjudged to be entitled to dower in the above 
premises. The said property was sold in 1853 at execution 
sale as the property of Edward Fisher, to whom it then 
belonged, and who was then the husband of said plaintiff 
Arabella Griffin. Fisher died in December, 1864. The 
defendant bought said lots in 1868, at which time the lots 
were Without improvements. In 1869 the defendant erected 
upon the lots a brick block of buildings at a cost of about 
$15,000, the naked lots then being worth, according to the 
evidence, from $5,000 to $8,000. Commissioners having 
been appointed to admeasure demandant’s dower, at the 
April term, 1877, reported that the premises were not sus- 
ceptible of division, and at the September term of the same 
year a jury was empanelled to assess to plaintiff damages 
for detention of dower, and to find the yearly value thereof 
for future years. The jury returned into court the follow- 
ing verdict: “ We, the jury, assess plaintiff's damages for 
the detention of dower, at the sum of $698.50, and further 
find the yearly value of the ground rent to be $500.” 

Upon this verdict the court rendered a general personal 
judgment against defendant for the sum of $698.50 for de- 
tention of dower, and the sum of $166.66 annually from 
and after the 15th day of September, 1877, during the nat- 
ural life of said Arabella. From this judgment defendant 
has prosecuted his writ of error to this court. 
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Among other objections, it is urged by counsel that the 
trial of the question as to whether demandant was entitled 
1. error wor re. tO dower in the premises was by the court 
VIEWABLE, WHEN. without the intervention of a jury, and 
that the record does not show waiver of a jury; that im- 
proper instructions on said trial were given for plaintiff, 
which are now lost. As to these objections it may be said 
that in the motion for new trial neither the giving of im 
proper instructions, nor the fact that the question was tried 
without the intervention of a jury was called to the atten- 
tion of the court as grounds for the motion; and for that, 
if for no other reason, the objections urged cannot be con- 
sidered. 

On the trial had in September, 1877, to ascertain de- 
mandant’s damages for detention of dower, and the annual 
2. powEn: measure 2Mount she would be entitled to in the 
tention: yearly nie future, the court proceeded on the theory 
— that demandant was entitled to recover as 
damages for detention of dower one-third of the net yearly 
value of the land or lots without reference to the improve- 
ments put by defendant on the lots, after deducting thie 
taxes paid by defendant, if the same had been reasonaly 
used by the owner; and for future years one-third of the 
present yearly value of the ground rent in present condi- 
tion and use of premises not including the rental value of 
the improvements thereon. The court was fully warranted 
in trying the case upon the above theory by the following 
Cases : Riki Y v. (Tamorgan, 15 Mo. 351 ; Thomas v. Mallinel- 
rodt, 43 Mo. 58; O' Flah rty v. Sutton, 49 Mo. 583. 

Various exceptions on the trial were taken to the ae- 
tion of the court in receiving and rejecting evidence, and 
giving and refusing instructions, which we do not deem 


> 


necessary to consider in detail, as they may well be disposed 
of by saying that the evidence received and instructions 
given by the court were in harmony with the above theory 
on which the ease was tried, and that the evidence rejected 


and the instructions refused were antagonistic to it. 
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We do not perceive that the cases of MeClanahan tv. 
Porter, 10 Mo. 746, and Reily v. Bates, 40 Mo. 468, to which 
we have been ci:ed, a: - in conflict with the cases herein 
cited by us; and if they asserted the doctrine contended 
for by counsel, that plaintiff could only recover one-third 
the rental value of the lots in 1853, when they were aliened 
by her husband in virtue of the sheriff’s sale, we would not 


give it our sanction. 

It is also urged by counsel that error was committed 
by the court in entering up a judgment for plaintiff on the 
8. acrrow For pow. Verdict of the jury for one-third the amount 

Mating money found by them as the yearly value of the 
eerecaen entire ground rent of the lots. This point 
we think is not well taken. The jury was properly in- 
structed that in assessing the yearly ground rent of the 
premises, they should take into consideration its situation 
with reference to business property in the city of Carthage, 
and allow plaintiff as damages one-third of such value as 
defendant may or could have realized for the same by fair 
management from the commencement of suit till the 14th 
day of September, 1877, after deducting taxes and not in- 
eluding rental value of improvements thereon; and they 
were instructed to return in their verdict, in addition to the 
amount of damages already accrued to plaintiff, if they 
found any, the present yearly value of said ground rent in 
present condition and use of premises, not including rental 
value of improvements thereon. The verdict of the jury 
hereinbefore recited was responsive to these instructions, 
and their special finding as to the yearly rental value of the 
entire lots, in which plaintiff had been adjudged to be en- 
titled to dower by the judgment of the court at its March 
term, 1875, fully warranted the court in entering up judg- 
ment for one-third of the amount so found. Upon this 
special finding the amount of the judgment to which de- 
mandant was entitled was measured by the law, her right 
to dower having been already ascertained by the judgment 
of the court. The cases to which we have been cited to 
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show that the verdict was a nullity, have no application to 
a case where a special finding has been directed by the 
court. 

It is also urged that the court erred in rendering a gen- 

eral personal judgment against the defendant, and in award- 
4, ——-: judement 24g a general execution. This point is well 
must be special, == taken, as section 2228, Revised Statutes, 
provides “that in all cases of judgment for damages or 
yearly allowance in favor of any widow under the provis- 
ions of this chapter, execution thereof shall be awarded 
only against the estate 1i which the dower shall have been 
assigned.” The judgment of the circuit court will, for the 
error thus committed, be reversed, and judgment will be 
here entered for the plaintiffs for the sum of $698.50, dam- 
ages for detention of dower, with six per cent interest thereon 
from the 15th day of September, 1877, and the further sum 
of $166.66 annually from and after the 15th day of Sep- 
tember, 1877, with like interest, during the natural life of 
plaintiff, Arabella Griffin, in lieu of dower in the premises, 
and that plaintiffs have special execution therefor to be 
levied on lots 15 and 16 in the city of Carthage, Jasper 
county. The costs growing out of the prosecution of de- 
fendant’s writ of error are hereby adjudged against the 
plaintiffs. All concur. 





Korget vy. Givens, Plaintiff in Error. 


1. Account Stated: rvivexce. Inan action uponan account stated, 
if necessary, evidence of earlier transactions as a foundation for the 
settlemeat and in explanation thereof, is admissible; but an inquiry 
into the merits or demerits of the prior transactions, as ground of 
recovery or defense, is inadmissible. 

Practice in Supreme Court: exceptions. It is not only neces- 
sary to object to the exclusion of proffered evidence. but except to 
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the ruling of the court, in order to be entitled to have such ruling 
passed upon by the Supreme Court. 


Account Stated: rvipence. Upon proof of a settlement a prom- 
ise by the debtor to pay the balance found due will be implied. 


Error to Maries Cireuit Court—Ilox. A. J. Spray, Judge. 
AFFIRMED. 
Smith & Krauthof? and S. Mosby for plaintiff in error. 
Edwin Silver tor defendant in error. 


Putirs, C.—This is an action begun in a justice’s 
court, and tried de novo in the circuit court, on the follow- 
ing statement: ‘Maries County, May Ist, 1878. Charles 
Givens to Erhardt Koegel, Dr., to balance due on settle- 
ment, $39.90.” 

As the questions to be decided arise principally or en- 
tirely on the facts, as shown by the bill of exceptions, we 
present so much of it as is pertinent. It recites that “ the 
plaintiff offered evidence showing that plaintiff performed 
work and labor for the defendant, that they had a settle- 
ment, and that by said settlement defendant was due plaintiff 
a balance of $39.90, which was due and unpaid. To the 
introduction of the evidence showing that plaintiff per- 
formed work and labor for defendant, the defendant ob- 
jected, which objection was by the court overruled, to which 
action of the court in overruling said objection the defend- 
ant then and there, in open court by his counsel, objected 
and excepted. This was all the evidence offered on the 
part of the plaintiff. The defendant offered evidence show- 
ing that no settlement had been made. The defendant then 
offered evidence to prove the character of the work done 
by plaintiff for defendant, and offered to show by the tes- 
timony of experts that the labor performed by plaintiff for 
defendant was valueless, to the introduction of which the 
plaintiff objected, which objection was by the court sus- 
tained, to which action of the court in sustaining the objec- 
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tion of plaintiff and excluding said evidence from the jury 
the defendant then and there, by his counsel in open court, 
objected. This was all the evidence offered.” No instruc- 
tions were asked or given, and the jury returned a verdict 
for plaintiff for the amount of the sum sued for. Defend- 
ant has brought the case here on writ of error. 

There is no question but the statement filed shows a 
cause of action as on an account stated. “ The word ‘set- 
| account sratep; tlement’ implies that there were previous 
a eenenae transactions between the parties.” Cape 
Girardeau & S. L. R. R. Co. v. Kimmel, 58 Mo. 84. To 
maintain the action it was only necessary to prove that the 
settlement was made. If he should fail to make this proof 
he could not fall back on the original account and recover 
thereon. The defendant objected to plaintiff showing that 
“he performed work and labor for the defendant.” I do 
not think there was any substantial error in this. The 
manner of introducing this proof in a mere formal way, 


Was manifestly as a matter of inducement to show there 
Was a foundation for an adjustment, a settlement, between 
the parties. “Ife may prove the earlier transactions, if 
necessary, as a foundation for the settlement and in order 


to explain it.” Cape Girardean, ete., v. Kimmel, supra, 85. 
But the defendant complains that he was not allowed a 
like privilege by the trial court. A reference to the bill of 
exceptions will show, however, that he sought to go much 
farther. “The defendant then offered to prove the charac- 
ter of the work done—and to show by the testimony of 
experts that the labor performed by plaintiff was valueless.” 
This was an attempt to go behind the settlement and open 
up the whole merits of the antecedent transaction. This 
was not admissible. 

But if there were any merit in the point, that the de- 
fendant should have been permitted to make such proof, 
2 practice tx sv- he has not sufficiently saved it by his bill 
cepuons, of exceptions. If a party would complain 
ot such error he must at the time of the exclusion of the 
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proffered evidence except to the action of the court. The 
bill of exceptions here only recites that the defendant “then 
and there by his counsel in open court objected.” This was 
not suflicient. Tle should have excepted, at the time, to 
the ruling of the court. Craighead v. Wells, 21 Mo. 404; 
Case v. Fogg, 46 Mo. 44. 

It is next insisted by defendant in error that before 
plaintiff could recover, it should have been made to appear 
8. account srarep: 1 evidence that in addition to the proof of 
evidence. the settlement, the defendant expressly or 
impliedly promised to pay the amount found due. The case 
having originated in the justice’s court, no detailed state- 
ment of the cause of action was essential. ILad the cause 
originated in the circuit court, and such allegation been 
wanting in the petition, if unobjected to before trial, it 
would have been good after verdict. Cape Girardeau, ete., 
v. Kimmel, supra, 85. Tam of opinion that on proof of the 
settlement having been made, (which fact the jury found 
for the plaintiff.) the law would raise by implication a prom- 
ise to pay by the debtor party. The proof, so recites the 
bill of exceptions, showed that the sum was due and unpaid. 
No objection was taken to this statement at the trial, nor 
was any instruction asked raising any such issue, nor was 
any such question presented to the trial court in the motion 
for new trial or in arrest. 

The judgment of the circuit court is aflirmed. All 
concur. 





HAMMERSLOUGH, Appellant, vy. Tuk Kansas Crry Burprne, 
Loan & Savines AssocraTIon. 


Usury. A holder of stock in a building, loan and savings associa- 
tion upon which nothing had been paid, obtained from the associa- 
tion a loan of money equal in amount to his stock, executing in 
return his note whereby he agreed to pay, monthly, interest on the 
full amount of the loan, at the rate of ten per cent per annum, and 
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also an installment of $1 upon each share of his stock. From time 
totime he made these payments, and also, according to the usages 
of the association, received from the association partial payments 
on account of the loan, but not in the aggregate more than five: 
eighths of the full amount. The association, however, at all times, 
had the whole of the money ready forhim. His payments went into 
the common fund, in which, by the constitution of the association, 
every stockholder was entitled to share ratably when the association 
cane to be wound up. Held, that he had not paid usurious interest, 
Estoppel. Information known to the party receiving it to be noth- 
ing more than an opinion or estimate, if honestly given, will not 
support an estoppel. 

Equity: To RESTRAIN ENFORCEMENT OF SECURITY, FOR UNCERTAINTY. 
Equity will sometimes restrain the enforcement of a security until 
the amount of the indebtedness it covers is ascertained ; but this 
rule does not apply where the uncertainty as to amount is a thing 
inherent in the nature of the transaction and was in the contempla- 
tion of the parties at the time the indebtedness was created, as in 
the case of a note and deed of trust given to secure a loan on the 
usual plan from a building association. 

Damages on Injunction: arTroRNeys’ Frees. Upon the dissolution 
of an injunction in this case the defendant was allowed, as damages, 
$100 for his attorneys’ fees. Held, not exorbitant. 


Appeal From Jackson Spe cial Law and Equity Court.—IIon. 
Rh. E. Cowan, Judge. 


AFFIRMED. 
J. D. Cook tor appellant. 
Tichenor A Warne r for respondents, 


Martin, C.—On the 31st day ot August, 1875, the 
plaintiff filed his application for an injunction, the imme- 
diate object of which was to restrain a trustee from fore- 
closing a deed of trust under which he had advertised cer- 
tain real estate for sale, which had been mortgaged in said 
deed to the building, loan and savings association made 
party to this suit. The plaintiff alleges that there is only 
due $450, or less, upon the debt which the deed of trust 
Was given to secure, and that he had tendered payment of 

6—79 
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that amount, which had been refused by the parties holding 
the deed, who claimed a much greater amount. The plaintiff 
is not a party to the deed of trust, but, after its execution, 
he became the owner of the property covered by it. He 
relied on two points at the trial to sustain the injunction. 
One was that prior to his purchase of the property, and 
with a view of purchasing, he made inquiry of the holder of 
the debt and deed of trust as to the amount due upon them, 
and was answered that it was $450; that upon the faith of 
this information he purchased and took, from the vendor 
of the property, security to indemnify him in this amount 
only, and that the creditor, who is the principal defendant 
in this case, is estopped from claiming more. The other 
point was that the creditor has received enough of pay- 
ments by way of usurious interest to reduce the debt to 
$450, if such payments were properly credited in reduction 
of the principal of the debt. The court found from the 
evidence that the creditor had given no information and 
made no declaration which would support the estoppel 
claimed. It also found that after allowing all payments 
and credits, there was due on the debt secured by the deed 
of trust $1,212.66; and upon this finding the injunction 
was dissolved and damages were assessed against plaintiff 
for bringing the suit. 

It is proper to state somewhat more in detail the facts 
out of which the points in controversy have risen. It seems 
that in August, 1872, one Francis N. Buckingham became 
a stockholder in the Kansas City Building, Loan & Sav- 
ings Association, one of the defendants in this case, to the 
extent of ten shares, which were rated at the par value of 
$200 per share; that on the 13th day of August, 1872, he 
executed his note to the association in the sum of $2,000, 
for the aggregate amount of his stock, to be paid as it re- 
cites “in monthly installments of $10, together with interest 
at the rate of ten per cent per annum, on the amount of 
said principal, on or before the 25th of each and every 


month, until the same is paid in accordance with article 
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13 of the constitution.” The deed of trust in controversy 
was given to secure this note as also all dues and fines which 
should become due and payable by him as a stockholder 
on account of his stock. The property covered by the deed 
of trust was, on the 6th day of December, 1872, sold to one 
Ilinckley; on the 28th day of November, 1873, it was sold 
by Hinckley to James A. Alberry, and on the 19th day of 
January, 1874, it was sold by Alberry to the plaintiff, with 
covenants of warranty and against incumbrances. 

The building association is the growth of modern 
times. Its leading object is to enable persons of limited 
1. USURY. means and income to build homesteads and 
pay for them by small installments in keeping with their 
incomes. In this ease, while Mr. Buckingham became the 
owner of ten shares of the capital stock of the par value 
of $200 per share, it seems that he paid little or nothing 
for them. Under the rules of the association these ten 
shares entitled him to borrow funds from the association 
not exceeding the par value of his stock. With a view to 
that end he executed his note which represented the amount 
of his stock and the extreme limit of the expected loan. 
Ile afterward disposed of two shares of stock, and received 
a eredit on the note of $400, which reduced his stock obli- 
gation and loan expectations to $1,600. According to the 
evidence of the secretary, he secured from the association 
a loan in the full amount of $1,600. Whether there was a 
benus included in this loan does not very clearly appear. 
The money representing the loan was ready for him, and 
he had been receiving it according to the usages of the as- 
sociation as he would require it in the erection of buildings. 
Ife had received $1,008.15 in cash, when the business of the 
association came to a stand-still. In compliance with his 
obligations as a debtor and stockholder he paid, while busi- 
ness Was going on, ten per cent interest on $1,600, which 
was the amount of his loan, and $8 per month, which rep- 
resented the monthly installment of $1 payable on each 
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share of his stock, according to the by-laws of the associa- 
tion and the terms of his note. 

Iam unable to perceive any usury in this. Both the 
interest, which was legal, and the monthly dues, went into 
the common fund of the association in which he was to 
have a distributive share according to the amount of his 
stock, at the winding-up. When the common fund became 
equivalent to $200 per share of the capital stock, a distri- 
bution would take place, in which case the stock debtor 
would receive his ratable portion in money or the return of 
his notes for the loans due from him. 

It seems that the affairs of the association were not 
prosperous, and that it became necessary to wind it up be- 
fore the period contemplated for its termination. Accord- 
ingly, at a meeting of the stockholders held on the 4th day 
of May, 1878, it was resolved that all shares and loans on 
shares should be cancelled by payment of all dues, interest 
and fines up to the 31st day of May, 1879. In pursuance 
of this plan of liquidation the loan secured by the deed of 
trust in controversy was adjusted by the court. Only the 
unpaid dues on the stock, and the unpaid interest on the 
loan were charged against the deed of trust; to which was 
added the amount of cash actually received on it. No fines 
were included. The amount due under it was found to be 
$1,212.66, after allowing all payments made by the stock- 
holder and debtor. The deed of trust being given to secure 
the obligation of the maker as a stockholder as well as a 
debtor for borrowed money, the trustee was empowered to 
foreclose upon default in either relation, and there is no 
equity to restrain him from doing so, as long as any default 
remains. 

On the question of estoppel, which seems to have been 
the principal ground relied upon by plaintiff when he ap- 
2. ESTOPPEL. plied for the injunction, the decision of the 
court was correct. When the plaintiff made inquiry from 
the secretary of the association as to the amount due on the 
note, it may well be doubted whether that officer was acting 
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within the scope of his duties in making the answer he is 
claimed to have made. The party inquiring was neither a 
creditor nor a stockholder, and lad no claims upon it for 
information or anything else. There is nothing in the evi- 
dence of the case to indicate that it was his duty to furnish 
information about the affairs of the association to mere 
outsiders. When he did so it was more in the nature of a 
personal courtesy of the secretary than an act of the asso- 
ciation. 

But perhaps it is unnecessary to invoke this view of 
his act to dispose of the question. The plaintiff was ad- 
vised by the note itself and the deed of trust, and the con- 
stitution of the association, referred to in the note, of the 
peculiar character of the obligation and deed of trust. Ile 
is chargeable in law with the information that the deed of 
trust was given to secure the payment of a series of small 
sums for an indefinite period of time; and that these sums 
related to a return of the money borrowed and payment of 
dues on the stock by virtue of which it was borrowed. 
Ile was informed by the 13th article of the constitution 
referred to in the note itself, that the board of auditors and 
not the secretary constituted the proper authority to ascer- 
tuin and declare the value of the shares, and thereby fix 
the time for division of the assets and cancellation and sur- 
render of notes and stock. In other words, he was sufli- 
ciently advised that neither the secretary nor any one else 
could inform him as a matter of fact how many more pay- 
ments would have to be made, by way of installments, in- 
terest and monthly dues. He was sufficiently advised that 
any information of such a fact must necessarily be in the 
nature of an estimate or speculation, dependent upon the 
future career of the association, which no one could fore- 
tell. 

There is no pretense that the secretary misinformed 
the plaintiff as to any fact or figure in his books or under 
his custody—no pretense that he misstated the receipts or 
payments which had been made in compliance with the 
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terms of the note or deed of trust; but the complaint is in 
reality that he gave an estimate or opinion as to the future 
outcome of the loan under the constitution and by-laws of 
the association, as a result of its financial operations, which 
has proved to be erroneous. This information could have 
been nothing but an estimate vr opinion. The plaintiff had 
no good reason to accept it in any other light under the 
facts which charged him with its true character. Declara- 
tions or results based on the judgment or opinion of the 
person making them, will not support an estoppel against 
him, when they are honestly made and given. While the 
evidence as to what was actually said by the secretary is 
somewhat contradictory ; there is no evidence tending to 
affect the character which we attribute to the information 
sought and claimed by plaintiff to have been given. There- 
fore, the finding against the plaintiff on the issue of estop- 
pel will not be disturbed. 

The position that the injunction should not have been 
dissolved, but should have been sustained on account of the 
$ Equity: tosustain CONdition of the indebtedness, which it is 


enforcement of se- ,,].,3 . , Sc anatater , % - 7t. q 
curity for uncer. Claimed would justify the interposition of 


tainty. a court of equity for the purpose of ascer- 


taining and adjusting the same prior to foreclosure and sale, 
is untenable. It is true that equity will sometimes restrain 
the enforcement of a security until the indebtedness it 
covers has been ascertained and adjudged. This has been 
done when the indebtedness depends upon very compli- 
eated accounts extending through a long period of time, 
and the necessity for an accounting is apparent or is ad- 
mitted by the other side filing a bill for it. Copehart v- 
Biggs, T7 N. C. 261; Purnell v. Vaughan, T7 N.C. 268; 
Craft v. Bullard, 8. & M. Ch. 366; Plowman v. Satterwhite, 
3 Tenn. Ch. 1. No such case is contained either in the 
plaintiff’s bill or in the facts proven. The items containing 
the disputed indebtedness are neither complicated nor nu- 
merous. There is no doubt about the amount paid by the 
stockholder to the association, nor about the amount due 
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from him monthly, according to the terms and conditions 
of the note and deed of trust. If the debt is to be adjusted 
without the aid of the order of dissolution, it might be dif- 
ficult to state its exact amount. But such doubt or diffi- 
culty would present no ground to enjoin the foreclosure of 
such a deed of trust. The uncertainty of the amount event- 
ually to be borne by each stockholder at any time before 
the dissolution contemplated in the constitution, is an ele- 
ment inhering in the very nature of the debt and deed of 
trust, being imposed upon them by the constitution and 
the healthy operation of the association. Equity would 
not interfere on account of an uncertainty created and in- 
tended in the contract by the deliberate action of the parties 
to it. If it interfered in such a case it could be called upon 
by every member of the association who has given security 
for the payment of dues and loans and interest. Such a 
course of action would arrest the business and rule it out 
of existence. 

The court assessed $100 among the damages on thie 
injunction bond as attorneys’ fees in favor of defendants. 
4. pamAGES on 1x- We see nothing exorbitant in this amount. 
JUNCTION: attor- . ‘ 
neys’ fees. It is true that these services were assessed 
as covering the whole case, and not in form as confined to 
a motion to dissolve. But a trial of the motion to dissolve 
must have brought up all the material issues of the ease, 
and rendered it necessary to dispose of the whole case on 
the motion. There is no error in this. Upon the whole, 
we think the judgment should be affirmed, and it is so or- 
dered. Puttres, C., concurs ; WinsLow, C., not sitting 
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Joinder of Actions. A joint action will not lie, to recover the 
purchase price of goods, against the purchaser and one who has re- 
ceived them from the purchaser and converted them to his own 
use. 

Trover: CONVERSION: WHEN MAINTAINABLE. Trover or conversion 
cannot be maintained where the plaintiff has neither the right of 
property in, nor the right of possession to, the chattels alleged to 
have been converted. 

Execution against Personal Property for Purchase Money. 
Under the act of 1874, (Laws 1874, p. 118,) the right of the vendor 
of personal property to levy on it for the purchase price, confers no 
lien on it so as to bind it in the hands of a transferee, but simply 
prevents the purchaser from claiming it as exempt. 

Amending Petition: cuaNnGinG Form or action. P averred in 
his petition that H had purchased goods of him, on the false repre- 
sentation that he was solvent; that subsequently H sold the goods 
to R, who received and paid for them knowing that H had not paid 
P and that H was insolvent ; that P had demanded the goods of R 
who refused to deliver them to him, but instead wrongfully con- 
verted them to his own use. On the trial, P filed an amended peti- 
tion alleging that R knowing that H was insolvent and indebted to 
P for the goods, fraudulently colluded with H to cheat and defraud 
P; that in pursuance thereof R pretended to purchase the goods 
from H, by reason whereof P has been damaged, ete. Held, that 
the amendment should not have been permitted, because it changed 
the cause of action from trover and conversion to an action of fraud 
and deceit. 


Appeal trom Moberly Court of (‘ommon Phi as.—llon. G. II. 
Burekuartt, Judge. 


REVERSED. 
Martin & Priest for appellants. 
Hollis f Wiley for respondent. 


Norton, J.—This ‘suit was instituted in the Moberly 
court of common pleas against defendants Rodes and Priest 
and one Holt to recover the value of certain goods sold by 
plaintifts to defendant Holt. 
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It is averred in the petition: That on the 24th day of 
February, 1879, the defendant, 8. W. Holt, purchased of 
plaintiffs goods and merchandise to the amount of $131.52; 
that defendant Holt, at the time of said purchase, falsely 
represented himself to be perfectly solvent, and upon said 
representation plaintiffs were induced to sell said goods, 
when in truth and in fact, said Ilolt was hopelessly insolv- 
ent; that on or about the — day of March, 1879, said de- 
fendant Holt sold his stock of drugs in Moberly to the 
defendants Chas. B. Rodes and Theodore Priest; that after- 
ward, to-wit: On the — day of March, 1879, said goods 
so sold and shipped by plaintiff to said Ilolt, arrived at 
Moberly and were received by said defendants, Rodes & 
Priest, said Rodes & Priest well knowing that said goods 
were not paid for, and well knowing that defendant Holt 
Was utterly insolvent ; that plaintiffs, on the — day of March, 
1879, immediately after said goods were received by defend- 
ants Rodes & Priest, and before said Rodes & Priest had 
paid said Holt for said goods, made demand for said goods 
of said Rodes & Priest; but said defendants refused to de- 
liver said goods to plaintitts or to pay plaintiffs for the same, 
but wrongfully converted said goods to their own use, at 
the same time well knowing that the purchase money had 
not been paid. Plaintiffs aver that said debt sued on is for 
the purchase money of said goods, so taken and converted 
by the defendants Rodes & Priest. It is also averred that 
by reason of such wrongful conversion they have been dam- 
aged in the sum of $131.52. 

Holt did not answer; defendants Rodes & Priest filed 
separate answer denying all the allegations of the petition. 

On the trial defendants Rodes & Priest objected to the 
introduction of any evidence under the petition, on the 
ground that there was a misjoinder of parties defendant, 
and because the petition did not state facts sufficient to 
constitute a cause of action against them. The objection 
was overruled, and evidence received tending to show that 
in February, 1879, plaintiffs sold and delivered to defendant 
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S. W. ILolt, who then owned a drug store in Moberly, goods 
to the value of $131.52; that ILolt, after receiving the said 
goods, sold his drug store in March, 1879, with the goods so 
purchased of plaintiffs to the firm of Rodes & Priest, the 
defendants, and that defendants Rodes & Priest paid Holt 
the purchase price. Evidence was also introduced tending 
to show that defendant Rodes, of the firm of Rodes & Priest, 
knew, before the firm paid sakl Holt for the goods in con- 
troversy, but after they had bought them from Holt, that 
Holt had not paid the plaintiffs for them. There was also 
evidence tending to show that defendants had no such 
knowledge. At the close of the evidence defendants asked 
the following instructions, which were refused : 

1. That the plaintiffs are not entitled to recover against 
the defendants Rodes & Priest in this action. 

2. That if Rodes & Priest bought the goods and mer- 
chandise sued for from Holt, in good faith and for valuable 
consideration, the plaintiffs are not entitled to recover, even 
though said Rodes & Priest, or either of them, knew at the 
time they so purchased the said goods of Holt, that he, 
Holt, had not paid plaintiffs the purchase money therefor. 

The record shows that the court took the ease under 
advisement till the 17th day of February, 1880, and on that 
day permitted plaintiffs, over the objection of defendants, 
to file an amended petition, and refused to continue the 
cause with leave to defendants to plead to the amended 
petition, and rendered judgment against defendants Rodes 
and Holt for the sum of $131.52. 

The basis of the action set up in the amended petition was 
“that defendants Rodes & Priest, well knowing that said Holt 
was irresponsible for any debts contracted by him, and well 
knowing that Holt was indebted to these plaintiffs for the 
purchase price of said goods, fraudulently colluded together 
and with said Holt to cheat and defraud plaintiffs out of 
the value of said goods, and pursuant to their fraudulent 
collusion received and took possession of and pretended to 
purchase said goods of Holt; that said Rodes & Priest well 
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knew at the time of taking said goods that the purchase 
price therefor had not been paid, and that said Holt was 
insolvent, and that by reason of the fraudulent acts of de- 
fendants they have been damaged in the sum of $131.52.” 

From the above statement we think it manifest that 
the judgment rendered against the defendant Rodes cannot 
1. yornper or ac. De permitted to stand. The cause was 
— tried upon the original petition, and the 
objection made to the introduction of any evidence under 
it ought to have been sustained, because there was a mis- 
joinder of parties. Tlolt was sought to be made liable on 
his contract of purchase of the goods, and defendants Rodes 
& Priest were sought to be made liable for converting them 
to their own use. There was no privity between Holt and 
defendants Rodes & Priest. 

Besides this, the facts stated in the petition show that 

plaintiffs had neither the right of property in nor the right 
2. TROVER: CONVER- of possession of the goods sold ITolt, and 
tainable. trover and conversion, (which was the na- 
ture of plaintiffs’ claim against defendants Rodes & Priest,) 
cannot be maintained when the party suing has neither 
the right of property in nor the right of possession to the 
property alleged to have been converted. 

Error was also committed in refusing both the instrue- 
tions asked by defendants. This case was, doubtless, tried 
sexxrcurron Under the supposition that section 2353, 

ery anon AM Revised Statutes, authorized a recovery. 
a That section is as follows: “ That personal 
property shall in all cases be subject to execution on a judg- 
ment against the purchaser for the purchase price thereof, 
and shall in no ease be exempt from such judgment and 
execution except in the hands of an innocent purchaser, 
for value, without notice of the existence of such prior 
claim for the purchase money.” Under this statute the 
vendor of personal property who had obtained a judgment 
against the vendee, might seize the property on execution 
in the hands of a purchaser thereof with notice that the 





92 SUPREME COURT OF MISSOURI, 





_— — 


Jones vy. The St. Louis, Kansas City & Northern Railway Company 





purchase price had not been paid, and it would probably 
authorize the vendor under circumstances justifying a suit 
by attachment against the vendee, to seize such property 
in the hands of a third person purchasing with notice that 
the property had not been paid for. But the above statute 
did not take effect till November, 1879, and did not apply 
to the ease in hand for the reason: that the transactions 
which gave origin to this suit took place in February and 
March, 1879. The above section was amendatory of an act 
approved March 31st, 1874, (Laws 1874, p. 118.) and under 
the act of 1874 it was held by this court in the cases of 
Norris ¢. Brunswick, 73 Mo. 256, and JTaworth v. Franklin, 
74 Mo. 106, that the right of the vendor of personal prop- 
erty to subject the same to execution on a judgment for the 
purchase price thereof, does not confer a lien so as to bind 
the property in the hands of any person to whom it may 
be transferred. Its only effect is to prevent the purchaser 
from claiming the property as exempt from execution. 
Under the ruling of this court in the case of Fields v. 
Maloney, 78 Mo. 172, the court committed error in allowing 
¢. AMENDENG PRTI- the amended petition, for the reason that 
form of action, as to defendants Rodes & Priest it changed 
the cause of action from trover and conversion, as set out 
in the original petition, to an action of fraud and deceit. 
Judgment reversed and cause remanded. All concur. 





Jones, Plaintiff in Error, v. Tuk St. Louis, Kansas Crry & 
WortTHern Rarmway Company. 


Bona Fide Purchaser: FRAUDULENT REPRESENTATIONS: ADEQUATE 
REMEDY AT LAW: LACHES: CONDITION SUBSEQUENT. In a suit to set 
aside a conveyance to a railroad company of twelve acres of land, 
the petition stated that the consideration thereof was the location 
of a depot on said land, and that by the terms of the deed said land 
was to be used for depot purposes alone; that the grantor did not 
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know what quantity of land was necessary for such purposes and 
relied upon the company for information, that the company repre- 
sented that about twelve acres were required; that only three acres 
had been or could be used for that purpose, and that the remaining 
nine acres were not used for any purpose except a small portion by 
other parties by permission of the company. Held, that this peti- 
tion was demurrable on the grounds, Ist, That it contained no allega- 
tion that the consideration was expressed in the deed, and none 
that the defendant or his grantors, purchasers from the company, 
took with actual notice thereof. 2nd, That it contained no allega- 
tion that the representation made was fora fraudulent purpose or 
was knowingly false. ‘The allegation as made shows nothing more 
than the expression of an opinion. 3rd, It appeared that there was 
a right of entry for condition broken, and there was no allegation of 
an entry or claim of forfeiture for more than twenty years. There 
was, therefore, an adequate remedy at law, and laches. 4th, The 
only allegation of connection between the grantor and plaintiff was 
that “ plaintiffs are the only parties interested in said real estate ad- 
versely to defendant ;” and conditions of the above character enure 
only to the grantor and his heirs. 


Error to Montgomery Cireuit Court. — lox. G. Porter, 


J udge. 


AFFIRMED. 


Hughes & Johnson for plaintiff in error. 
Wells H. Blodgett for defendant in error. 


Pures, C.—This case comes up on demurrer to the 
following petition : 

Plaintitts state that defendant is a corporation duly in- 
corporated under and by virtue of the laws of the State of 
Missouri; that on the 2nd day of April, 1857, James Jones 
and Elizabeth, his wite, exeeuted and delivered to the North 
Missouri Railroad Company, a corporation then incorpor- 
ated and existing under and by virtue of the laws of the 
State cf Missouri, their deéd, conveying to said company 
the following described tract of real estate situated in Mont- 
gomery county, Missouri, to-wit: (description omitted). 
Plaintiffs further state that there are twleve acres more or 
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less, contained in the foregoing described tract; that the 
consideration for said conveyance was the location of a 
depot by the said company on said land; and that by the 
terms of said deed said land should be used for depot pur- 
poses alone ; that at the time said deed was made the amount 
of land required and necessary for depot purposes was un- 
known to the said Jones, who relied for information in that 
regard upon the representatives of said company, and that 
said Jones, under the belief produced by said company 
that about twelve acres were necessary for depot purposes 
at said town of Jonesburg, conveyed the land hereinbefore 
described ; that said company did not locate a depot on 
said land, but soon after the execution and delivery of said 
conveyance, built a depot near said land and made its 
stock-yards and laid its side-tracks on a small portion of 
said land, to-wit: three acres more or less, and that such 
improvements remain at the present time as formerly placed 
by the said company; that the remainder of said tract, 
comprising the greater portion thereof, to-wit: nine acres 
more or less, is open and uninclosed and has been ever 
since the said grant, and is not now, nor has it ever been 
used for depot purposes or for any other purpose by the 
North Missouri Railroad Company, or the defendant, ex- 
cept asmall part thereof which is and has been used for a 
long time, with the consent and permission of said North 
Missouri Railroad Company and this defendant, by various 
individuals, not connected with or in any way interested in 
the business of the North Missouri Railroad Company or 
this defendant, for their own private purposes solely. Plaint- 
iffs state that defendant, by virtue of a conveyance from 
one Morris K. Jessup, about July, 1872, (who purchased 
the interest of said North Missouri Railroad Company in 
said land at a public sale under a mortgage or deed of trust 
made by said North. Missouri Railroad Company about 
August, 1871,) to this defendant, has succeeded to all the 
rights which accrued to said North Missouri Railroad Com- 
pany under the said deed of Jones; that defendant is now 
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in the possession, with its stock-yards and side-tracks, of 
three acres off of the south side and the southeast corner 
of said land, which is all of said land. that is necessary or 
that can be used for the purposes set forth in said deed of 
Jones, and that the consideration for the remainder of said 
land has wholly and totally failed, and that the remainder 
of said land, to-wit: nine acres more or less, can be separ- 
ated and detached from said three acres used by defendant 
without any injury, hurt or inconvenience to defendant. 
Plaintiffs further say that on the 10th day of May, 1866, 
the said James Jones departed this life, and these plaintiffs 
are the only parties interested in said real estate adversely 
to defendant ; that plaintiff Virginia A. Jones is a minor 
and sues by her curator, Thomas Jones, who was regularly 
and legally appointed as such curator by the county court 
of Montgomery county, Missouri. Wherefore plaintiffs 
pray that the court order and decree that all the right, title, 
interest and claim of defendant of, in and to the real estate 
hereinbefore described, except that portion used by the de- 
fendant, to-wit: three acres for its stock-yards and side- 
tracks, be vested in these plaintiffs, and for all other and 
proper relief. 

To this petition the defendant demurred, assigning the 
following grounds of objection: Ist, The petition does 
not state facts sufficient to constitute a cause of action; 
2nd, The statute of limitations; 3rd, The claim is stale; 
4th, There is no equity in the bill; 5th, The petition is 
vague, indefinite and otherwise defective. The court sus- 
tained the demurrer, and the plaintiffs brings the case here 
on writ of error. 

The averments of this petition are not specific. Too 
much is left to conjecture. It is not alleged that the con- 
sideration as to the location of the depot on this land, was 
expressed in the deed from James Jones to the railroad 
company. On the contrary, the statement respecting the 
consideration, being immediately followed by this distinct 
averment, “ that by the’ terms of the said deed said land 
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should be used for depot purposes alone,” would plainly 
indicate that the consideration for the conveyance was not 
expressed in the deed. xpressio unius exclusio alterius. 
This being so, any subsequent purchaser without notice in 
fact, would acquire the title free from any burden or liabil- 
ity, save that the land could only be used for depot pur- 
poses. The petition states that long after the grantee, the 
railroad company, took the title, it mortgaged the land, and 
that one Jessup became the purchaser under said mortgage, 
and conveyed to the defendant. There is no allegation 
that the mortgagee or the defendant took with any notice 
of the alleged consideration. The presumption of law is, 
that they are bona fide purchasers, at least until the title of 
their grantor is assailed for fraud. 

The allegations of the bill are not sufficient to make 
an issue of fraud even against the railroad, grantee, under 
James Jones. <All that is averred in this connection is that 
the railroad company represented that it would require 
about twelve acres for depot purposes. It is not averred 
that the representation was so made for a fraudulent pur- 
pose, with the intent to mislead or gain an unconscionable 
advantage, or that the company knew the statement was 
false. It is nothing more as averred, than the expression 
of an opinion. Peers v. Davis, 29 Mo. 184; Hodges v. Tor- 
rey, 28 Mo. 103; 1 Story Eq., 191, 199, 200; Cooley on 
Torts, 483. 

Stripped then as the case is, of any legitimate issue of 
fraud, as to the railroad company obtaining the deed, how 
stands the cause of action? It is simpiy the case of a con- 
veyance by A to B on a condition to be thereafter performed 
by B. The utmost that the plaintiffs can claim, under the 
allegations of -the bill, is that the title should not vest in 
the company until the consideration of the grant is per- 
formed. The grantee or his assigns, being in possession, 
the remedy of the grantor in such case, 1s clearly to enter 
as for condition broken. Messersmith v. Messersmith, 22 
Mo. 870, 372; Moore v. Wingate, 53 Mo. 399; Warner .v 
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Bennett, 31 Conn. 468; LTooper v. Cummings, 45 Me. 359 ; 
Cross v. Carson, 8 Blackf. 158. In such a case the party 
entitled to reclaim the granted land has a clear and ade- 
quate remedy at law, and, therefore, has no standing in a 
court of equity. Authorities above cited. It is also well 
settled law, since the days of Lord Coke, that “ when any 
man will take advantage of a condition, if he may enter he 
must enter, and when he cannot enter he must make a 
claim, and the reason is, for that a freehold shall not cease 
without entry or claim, and also feoftor or grantor may waive 
the condition at his pleasure.” 1 Coke Litt.,218. ILere the 
grantor himself stood by from 1857 to 1866, the date of 
his death, without asserting any forfeiture or claim, so far 
as the petition discloses; nor indeed does it appear that any 
such claim was ever asserted prior to the institution of this 
suit in 1877, more than twenty years after the grant. This 
is manifest laches in equity. J/ooper v. Cummings, 45 Me. 
565, and cases cited. If ejectment will not lie neither will 
a billin equity. ogers v. Brown, 61 Mo, 187. 

Again, it is equally established that conditions of this 
character can only be reserved for the grantor and his heir». 
“A stranger cannot take advantage of the breach of them.” 
1 Shep. Touch., 149; 4 Kent Com., 56; Bangor v. Warren, 
34 Me. 3829; Marwick +. Andrews, 25 Me. 530; Cross v. Car- 
son, supra. What right, even conceding that a remedy 
exists for breach of the condition in question, do the com- 
plainants show in themselves to bring this action? The 
bill contains no averment that plaintiffs are heirs, or such 
legal representatives of the grantor as would give them a 
standing in court to assert a forfeiture or enter for the con- 
dition broken. The only averment of the petition, toucl.- 
ing this important fact, is that “these plaintiffs are the only 
parties interested in said real estate adversely to defend- 
ant.” This is a mere conclusion of law, and not the state- 
ment of facts constituting a cause of action in the pleint- 
ifts. ILow did they become interested? By inheritance, 
devise or — and from whom came their intercst ¢ 
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The demurrer was properly + st. ned, and the judgment 
of the circuit court is, therefore, affirmed. All the com- 
missioners concur. 


For the reasons given in the foregoing opinion Hoven, 
C. J., and Ilenry, J., were of opinion that the judgment 
of the cireuit court should be affirmed. Norron and Suer- 
woop, JJ., concurred in the result. Ray, J., having been 
of counsel, did not sit. 





City or Hopkins v. Tuk Kansas Crry, St. Joseru & Councin 
Biurrs Rarroap Company, Appellant. 


Judicial Notice: 1NcoRPoRATION oF TowN. When it isshown that 
a town or city has availed itself of the general law authorizing towns 
and cities to become incorporated, the courts will take judicial notice 
of the rights and powers conferred thereby. But the fact that a 
particular town or city has availed itself of the privileges of such 
law and become incorporated, must be proved. The courts will not 
take judicial notice of it. See The State v. Hays, 78 Mo. 600. 


Eminent Domain. The existence of a power to take property for 
public use, may be controverted at any stage of the proceedings 


Railroads : strEET crossincs. The statute imposes no duty on 
railroad companies to construct and maintain crossings where pub- 
lic streets cross their tracks. 


Appeal from Nodaway Circuit Court.——lIlon. 11. 8. Kenpey, 
PI d y 
Judge. 


REVERSED. 
Strong & Mosman for appellant. 
R. H. Wilfley and Johnston & Andrews for respondent. 


Norton, J.—This is a proceeding begun by the respond- 
ent for the purpose of opening and extending Barnard 
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street in the town of L. yp: ‘ns, through the depot grounds 
of the appellant at that point. Said depot grounds consist 
of astrip of land 200 feet wide, and probably 800 or 1,000 
feet long, on which are situated the depot buildings and 
the main line and three side-tracks of the appellant’s road. 
Said street runs from east to west, and is cighty-eight feet 
wide, and the respondent proposes to appropriate a strip 
out of said depot grounds eighty-eight feet in width by 
200 feet in length, so as to extend the street across said 
depot grounds and over said main line and side-tracks. To 
that end its council passed an alleged ordinance condemn- 
ing said strip, appointing commissioners to assess the dam- 
ages occasioned thereby, and directing them to meet and 
view said ground, estimate the damage done and report in 
writing their award to the council. The commissioners 
reported that the appellant was not injured or damaged by 
the appropriation of said ground or the opening of said 
street. The common council approved the award, and the 
railroad company appealed to the circuit court, where, on 
a trial anew, the circuit court gave judgment for plaintift 
and refused to allow appellant any sum as damages. 

The case is before us on defendant’s appeal, and the 
chief ground of error assigned is the action of the court in 
refusing the following instructions : 

1. Under the pleadings and evidence in this cause, the 
defendant is entitled to recover in this cause such sum or 
sums as damages sustained by it by reason of the appropri- 
ation of its Jand and the opening of Barnard street by 
plaintiff, across its track, as the evidence shows it will be 
compelled to expend in constructing and maintaining road 
crossings over said tracks of the kind and in the manner 
required by the statutes. 

2. There is no evidence in this cause of the incorpora- 
tion of the plaintiff or that an ordinance was ever passed 
or approved opening Barnard street across the defendant’s 
track, and the plaintiff has no standing in court to main- 
tain this proceeding. 
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We are of opinion that the court erred in refusing the 
second instruction. This proceeding is an attempt, on the 
1, JUDICIAL NOTICE: part of plaintiff, to exercise the right of 
town. eminent domain, by taking defendant’s 
property and appropriating it to a public use. The ques- 
tion as to whether plaintiff could exercise such a right at 
all, depends upon the fact of its being an incorporated town 
or city invested by the law creating it with such right and 
power. If plaintiff derived its being from a public law, 
we should be bound to take judicial notice of it and of the 
rights and powers it possessed. But there is no public act, 
so far as we have been able to discover, creating and con- 
ferring power on plaintiff’ The general statute which au- 
thorizes cities and towns to become incorporate, can only 
be taken cognizance of judicially when it is shown that its 
provisions for incorporation have been complied with. 
When it is shown that a town or city has availed itself of 
the privileges of this general law, and become incorporate, 
the courts are bound to take judicial notice of the rights 
conferred and powers given it by such, but courts cannot 
take judicial cognizance of the fact that a particular city 
or town has availed itself of the privileges of such law and 
become incorporate. Such fact rests in pais, and must be 
proven as any other fact. The record before us shows that 
no evidence whatever was offered on the trial as to the in- 
corporation of plaintiff. If incorporated under the general 
law, that fact ought to have been found, and the court then 
could have taken judicial notice of its powers. State v. 
Bench, 68 Mo. 78; Robinson v. Jones, 71 Mo. 582; Inhabit- 
ants of the Town of Butler v. Robinson, 75 Mo, 192. 

It is, however, contended by counsel for plaintiff that de- 
fendant’s objection came too late and should have been made 
2. EMINENT pomAIN. in the first instance before the mayor and 
council. We cannot see the force of the suggestion. When 
a power is claimed to take the property of another and ap- 
ply it toa public use, the existence of the power may be 
controverted in any stage of the proceedings, and when it 
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is shown that such power exists, it has been held that in 
exercising it the utmost strictness is required, and unless 
upon the face of the proceedings had it clearly appear that 
every essential requisite has been complied with, every step 
from inception to termination is coram non judice. Ells v. 
Pacific R. R. Co., 51 Mo. 200; Anderson v. City of St. Louis, 
47 Mo. 479. 

As to the first instruction refused by the court, we 
deem it unnecessary to notice it farther than to say, that it 
is so drawn as seemingly to admit a statu- 





3. RAILROADS: street 
crossings. tory duty on the part of defendant to con- 


struct and maintain crossings where said Barnard street 
crosses its tracks, and in this view of it, it was properly 


refused. 
For the error committed in refusing the second instruc- 
tion the judgment will be reversed and cause remanded. 


All coneur. 





Iforp et a/., Appellants, Vv. TAUBMAN. 


Alteration of Writing. Any alteration of a written instrument 
made in the absence of the party executing it, by one beneficially 
interested in it and having it in custody, is fatal to its validity. 
Married Woman’s Legal Estate: imperFrect CONVEYANCE. A 
married woman and her husband joined in executing a conveyance 
of land, the legal title of which was vested in her in fee, in trust to 
secure the payment of a debt. After the deed was delivered it was 
discovered that the name of the trustee agreed upon had been 
omitted. Thereupor the beneficiary, in the absence and without 
the consent of the grantors, caused the trustee’s name to be inserted. 
Ileld, that the deed as delivered did not pass either the wife’s title 
or the husband’s marital interest, and the alteration did not cure 
the defect. If the wife’s interest had been a separate equitable es- 
tate the deed as delivered would have been good as an equitable 
mortgage. 
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Appeal from Lafayette Circuit Court—Illox. Wu. T. Woon, 
Judge. 


AFFIRMED. 


Plaintiffs were the beneficiaries and the trustee ma 
deed of trust purporting to convey an undivided one-half 
interest in a parcel of land, and in this action sought to 
enjoin the sale thereof under a prior deed of trust securing 
an indebtedness which they alleged to have been paid. The 
property deseribed in the deed of trust under which plaint- 
iffs claimed, was owned by a married woman under a legal 
title, and she and her husband executed the deed of trust 
with the name of the trustee omitted therefrom. 

One of the plaintiffs testified that when he gave the 
deed to the recorder for reeord, the latter remarked that 
there was no trustee named in it, and the plaintiff said he 
supposed the notary public had omitted it, that John C, 


Tiandley was the trustee agreed upon between plaintiffs and 
the grantor, the husband; and xt his request the recorder 
inserted Tlandley’s name in the deed as trustee ; he further 
testified that the grantor, the wife, understood that Iand- 
Jey was agreed upon as the trustee, and made no objection. 


Wallace & Chiles for appellants. 
J.D. Shewalter and Ales. Graves tor respondents. 


I. 


SuErwoop, J.—The doctrine of this court is well set- 
tled as to the ettect of the alteration of instruments when 
made by those who are interested in them béneficially, and 
who have them in custody, and in the absence of those who 
execute them. In our latest adjudication on the subject, 
(First National Bank v. Fricke, 75 Mo. 178,) where the au- 
thorities inclusive of the case of J/askell vr. Champion, 30 
Mo. 136, are cited and discussed, the doctrine of the care 
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last named is followed, that it is contrary to the policy of 
the law to permit the owner and custodian of an instrument 
to change it,and then when charged with the fact, to claim 
that the alteration is immaterial. See also Burnett v. Me- 
Cluey, 78 Mo. 676. The absolute inviolability of the instru- 
ment is superior to every other consideration, and if those 
who are to be benefited by the alteration, alter it or cause 
it to be done, the law tersely and sternly announces the 
consequence of such tampering. In this case, but for the 
additional words, there would have been no grantee, and 
consequently no title either legal or equitable passed by 
reason of the apparently perfect, though really imperfect 
conveyance. This will be made plainly to appear in the 
next paragraph. 


II. 


The deed made by Reed and wife to Annie E. Russell 
only conveyed a title in fee to the grantee, and nothing 
more; hence she possessed no separate estate. Ilad she been 
the possessor of a separate estate, a very different phase of 
the case would present itself, and call for a different conclu- 
sion from that we shall be constrained to reach. If Mrs. 
Russell, by reason of the terms of the deed from Reed and 
wife, had been the recipient of a separate estate, then, 
doubtless, she being in consequence thereof, and in respect 
of the land conveyed, pro hae vice a femme sole, could, so far 


as executing an equitable mortgage is concerned, bind her 


separate estate by the execution of an instrument of con- 
veyance in blank, and thus bring this ease within the oper- 
ation of the rule announced in JeQuie v. Peay, 58 Mo, 56. 
In a later case the obligatory force of a promissory note 
when executed in blank by a femme covert, when possessed 
of a separate estate, Worrison v. Thistle, 67 Mo. 596, was 
unnouneed. Here, on the contrary, as Mrs. Russell wis 
merely invested with the fee, she could only be divested 
thereof in the mode expressly provided by the statute, to- 
wit: by a deed, (which means, of course, a perfect and 
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complete instrument,) executed conjointly with her hus- 
band, and acknowledged in the way pointed out by law. 
“Aside from the exceptional case above noted, a femme 
covert is utterly incapable of binding herself by a contract 
to convey her land either at law or in equity, except by 
compliance with the prescribed statutory form. An at- 
tempted contract on her part is not such compliance, nor 
is her disappointed intention to convey, clothed with those 
forms.” Shroyer vr. Nickell, 55 Mo. 264. And the inten- 
tion and consent of Mrs. Russell to the transfer of her title 
could only be manifested in the prescribed mode, and could 
not be established by parol, nor eked out by verbal declara- 
tions or instructions as to the name of the trustee; nor 
could she have or authorize an agent to fill any blanks lett 
in the deed either by mistake or intentionally. A married 
woman situated as was she, could have no agent to compro- 
mise her rights into their admission or damage her into 
their acts or recitals. Wilcox vr. Todd, 64 Mo. 388; Jlall v. 
Callahan, 66 Mo. 316. 

As it was necessary that the instrument should have 
been complete, duly acknowledged and executed in con- 
junction with her husband in order to pass the interest of 
the wife, so, also, was it necessary that the deed in its form, 
exceution and acknowledgment should possess the like re- 
quirements in order that it pass the marital interest of the 
husband. Wannall vr. Kem, 51 Mo. 150; Clark v. Bank, 47 
Mo.17; Clark v. Rynex, 53 Mo. 3880; Dartlett +. O Donoghue, 
72 Mo. 563; Silrey v. Summer, 61 Mo, 255 ; MeBeth v. Tra- 
bue, C9 Mo, 642. 

As the wife did not jom the husband in the execution 
of a complete instrument, no title whatever passed by such 
instrument; in other words, in’conveyance made under the 
provisions of the statute, (1 Wag. Stat., 935, § 14; R.S. 
1879, § 3295,) of the fee of the wife, the title can only be 
transferred by an indivisible integer or not at all. This, 
plaintiffs concede is the controlling question in this case, 
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and as their right to an injunction is based on the validity 
of the deed of trust already mentioned, the judgment must 
be affirmed. All coneur. . 


Manton v. Campbetn, Appellant, 


Bankruptcy: NON-PROVABLE DEBT; SURETY IN APPEAL BOND. Pending 
an appeal the defendant was adjudged a bankrupt; the judgment 
appealed from was affirmed and the surety satisfied the same, and 
sued the defendant for the money thus paid. J/eld, that the claim 
was not a contingent demand whose value could be ascertained, and 
was not provable under the act, and was not released by the dis- 
charge in bankruptcy.* 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Broadhead & ITaeussler tor appellant. 
Given Campbell for respondent. 


Henry, J.—On the 20th day of January, 1876, a judg- 
ment was rendered against defendant by the circuit court 
of St. Louis, from which he appealed on the 8th day of 
February, 1876, and plaintiff Manion was one of his sure- 
ties on the appeal bond. On the 14th day of October, 1876, 
Campbell was adjudged a bankrupt. On the 4th day of 
December, 1876, the judgment appealed from was affirmed. 
On the 15th day of March, 1877, Speck, plaintiff in the 
original suit against Campbell, sued the sureties on the ap- 
peal bond and obtained a judgment for $4,682.50, on the 27th 
day of May, 1877. Manion’s co-surety being insolvent, he 
paid Speck $2,700 October 20th, 1879, and obtained a release 
from further liability. Manion obtained his discharge in 


*This syllabus is taken from 10 Mo. App. 92. 
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bankruptcy 16th day of May, 1878. The circuit court ren- 
dered a judgment in favor of Manion against the defendant 
Campbell, who appealed to the court of appeals, which 
affirmed the judgment, and he has prosecuted his appeal 
to this court. For the reasons assigned by the court of 
appeals for affirming the judgment, all concurring, its judg- 
ment is affirmed. The case is reported in 10 Mo. App. 92. 











Gray et al., Plaintiffs in Error, v. Drypen. 


Forcible Entry and Detainer: suDGMENT UPON APPEAL BOND. 
In an action of forcible entry and detainer, a summary judgment 
cannot be rendered against the surety on the appeal bond, as in or- 
dinary cases of appeal from justices of the peace. 

Appeals. The fact that only one of two plaintiffs has appealed, 
cannot of itself be ground for dismissal; the failure to appeal by a 
party unnecessarily joined as plaintiff, is not a bar to the prosecu- 
tion of an appeal by the other plaintiff. 

Husband and Wife: parties pLarntirr. The possession by the 
wife of land to which she has the legal title is the possession of the 
husband ; and she is not a necessary party to an action for injury 
to the possession. 


Appeal from Montgomery Circuit Court.—Hon. G. Porter, 
Judge. 


REVERSED. 


John M. Barker, Wm. IT. Biggs and J. D. Barnett tor 


plaintifts in error. 
Gatewood & Forrist tor defendant in error. 


Martin, C.—This was an action of forcible entry com- 
menced before a justice of the peace on the 22nd day of 
March, 1880. The action was instituted in the name of 
Edward Gray and Mary Gray, his wife. It was tried by a 
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jury and a verdict was rendered in favor of defendant. 
From this verdict and judgment the plaintiff Edward Gray 
alone appealed, giving an appeal bond reciting such fact. 
The entry of appeal was at his instance alone and in his 
behalf. When the appeal was perfected by filing of the 
papers of the case in the circuit court, the defendant moved 
for a dismissal of the appeal on the ground that the plaintiff 
in his complaint had alleged a joint possession in himself 
and co-plaintiff below, and by the judgment there the de- 
fendant had been acquitted of any injury to such possession. 
It was also urged that the court had no jurisdiction of the 
ease, and that the affidavit and appeal bond were defective. 
This motion was sustained by the court, and the appeal was 
dismissed and judgment rendered against the plaintiff and 
lis surety in the appeal bond for costs, and execution there- 
forawarded. From this judgment the plaintiff proseecutes 

his writ of error. 
The court erred in rendering a judgment against the 
plaintiff’s surety in the appeal bond. It has been deter- 
mined in the decisions of this court that 


1, FORCIBLE ENTRY 
A ment upon an Judgment cannot be rendered on appeal 


judgment upon ap- « 
sieimeeaas bonds in this form of action as it can be 
in other appeals from justices of the peace. Gunn v. Sin- 
clair, 52 Mo. 827; Powell v. Camp, 60 Mo. 569. 

The statute of forcible entry and detainer provides that 
“any party aggrieved by the judgment of a justice of the 


2. APPEALS. peace, in any case of forcible entry and de- 


tainer, or unlawful detainer, except a judgment of non-suit, 
may appeal therefrom to the circuit court.” KR. 5. 1879, § 
2468. This statute means what it sa:’s, and the fact that 
only one of two defendants, or one of two plaintiffs, has 
appealed cannot, of itself, be any good ground for dismiss- 
ing the appeal. It has been held that when one of two 
defendants perfects an appeal for himself alone, the judg- 
ment below against his co-defendant remains in full force 
and is not affected by the appeal. Urton v. Sherlock, 61 Mo. 
257. Isee no reason why the same result should not tollow 
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an appeal when taken by only one of the two ‘plaintiffs 
against whom a judgment has been rendered. The judg- 
ment against the non-appealing party is final, and consti- 
tutes a bar to any further suit by him. Whether the 
appealing plaintiff has a case which he can continue to 
prosecute alone in the upper court, is a question not easily 
disposed of on motion or otherwise than by trial. The 
facts constituting his cause of action must disclose its char- 
acter. It must be evident that there are very few and per- 
haps no cases in which the plaintiff can legally proceed 
above if a co-plaintiff was a necessary party below; but if 


a party is unnecessarily joined as plaintiff below, and the 
necessary party or plaintiff seeks to appeal, I do not think 
the judgment remaining unappealed from by the unneces- 
sary plaintiff, ought to be a bar against the ‘other plaintiff 
who appeals and endeavors to proceed i in his own behalf. 
If he can show that the cause of action belongs to him, 
then the judgment against his co-plaintiff is right and he 


should be allowed to proceed. 

This was an action for an injury to the actual posses- 
sion of real estate. The possession of the wife was the 
8. HUSBAND AND possession of the husband, I do not well 

plaintitt see how their possession can be joint or 
common under our law. Certainly this is not so in respect 
to her general real estate, which is placed by the law in the 
exclusive possession of her husband. When he is in pos- 
session of it, the fact that she is on it with him, gives her 
no possession, any more than to any other member of his 
family whose actions are subject to his control. She is not 
in joint possession with him because she is there; and she 
‘is not a necessary party to any suit to vindicate the posses- 
sion against trespassers and wrong-doers. Bledsoe v. Simms, 
53 Mo. 305; Wilson v. Garahty, 70 Mo. 517; Gunn v. Sin- 
clair, 52 Mo. 827; Powell v. Camp, 60 Mo. 569. It is true 
that the complaint seems to imply a common possession in 
the allegations relating io possession. ut it also discloses 
the fact that it was only such common possession as can be 
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predicated of husband and wife, which the law says is not 
common but exclusive in the husband. The complaint sets 
fort’, facts which taken as a whole do not present any good 
objection to his proceeding with the suit if he can show an 
exclusive possession in himself, or such possession as the 
law gives him in his wife’s lands. 

The judgment of the circuit court is reversed, the dis- 
missal of the appeal set aside, and the court ordered to pro- 
ceed with the case in conformity with this opinion. All 
coneur. 





Tue State v. Fox, Appellant. 


Practice: continuance. Refusing to grant a continuance, unless 
arbitrary and prejudicial, is no ground for a reversal of the judg- 
ment. 

: VERDIcT. A juror will not be allowed to discredit or im- 
peach his verdict. 


Appeal from Vernon Cireuit Court—lIlox. C. G. Burton, 
Judge. 


AFFIRMED. 
KE. EB. Kimball and D. P. Stratton for appellant. 
D. HW, Melntyre, Attorney General, for the State. 


Norton, J.—The defendant was indicted on the 24th 
day of May, 1883, at the May term, 1883, of the circuit 
court of Vernon county, for murder in the first degree for 
killing Thomas Howard on the 19th day of May, 1883. 
Upon this indictment he was arraigned on the 26th day of 
May, and on the 27th day of May the court assigned coun- 
sel to defend him; on the 28th day of May the case was 
alled for trial when defendant filed a motion, accompanied 
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by affidavit, for a continuance of the cause till the next term 
of the court. Upon hearing this application the court con- 
tinued the cause till the 6th day of June, 1883, when it was 
called for trial, and both parties announced themselves 
ready for trial, whereupon a jury was summoned and the 
‘ause submitted to them, and they returned a verdict of 
guilty in the first degree, as charged in the indictment. 
From the judgment of conviction defendant has appealed, 
and in the motion for new trial assigns in the motion the 
following as the reasons why it should be granted: Ist, 
The action of the court in refusing to grant a continuance 
till the next term. 2nd, That the jury were allowed to 
separate. 3rd, That they were improperly influenced in 
the verdict. 

I. It is so well settled in this State as not to require 
the citation of authorities to establish it, that the granting 
lL. pRAcTIcE: con. Of Continuances is largely in the discretion 
Saeanen, of the trial court, and that this court will 
not interfere in such cases unless such discretion has been 
exercised arbitrarily and to the prejudice of the party ap- 
plying for the continuance. Giving force and effect to the 
above principle in the present case, we are of the opinion 
that the court did not, in the disposition of defendant’s ap- 
plication, rule either arbitrarily or to defendant’s prejudice. 
The affidavit for continuance discloses the fact that when 
defendant was arraigned upon the indictment, he pleaded 
guilty; that the court refused to receive this plea and di- 
rected a plea of not guilty to be entered, and assigned 
counsel to defend him. The affidavit, after stating that the 
counsel had not had time to investigate the case, as the basis 
for continuance, set forth that defendant, at the time of the 
killing, was insane and not responsible for his acts; that 
this fact could be established by certain witnesses (naming 
them) residing in Audrain county, Missouri; and that, if 
the cause was continued to the next term of the court the 
attendance of said witnesses could be procured or their 
depositions taken. The record shows that the court con- 
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tinued the cause on this application till the 6th day of June; 
that defendant gave notice that he would take the deposi- 
tion of the witnesses named in the application on the 4th 
day of June in Mexico, Audrain county; that the prose- 
cuting attorney waived service of notice. It is further 
shown by the record that on the 4th day of June the attor- 
ney of defendant as well as the attorney prosecuting for the 
State, and also the witnesses named in the application, were 
in attendance in Mexico, and that defendant’s counsel, after 
talking with the witnesses, declined to take their deposi- 
tions, and so notified the prosecuting attorney. It further 
appears that when the cause was called for trial, on the 
6th day of June, the time to which it had been continued, 
defendant announced himself ready for trial. It is appar- 
ent, we think, that the action of the court in continuing 
the cause from the 29th day of May to the 6th day of June 
was neither arbitrary nor prejudicial to defendant. The 
continuance was asked to the next term of the court to 
enable defendant either to procure the attendance of certain 
named witnesses who resided in Audrain county, or their 
depositions. By the continuance of the cause till the 6th 
day of June an opportunity was afforded defendant to take 
depdsitions, and although the witnesses were present at the 
place where the depositions were to be taken, defendant’s 
counsel, after talking with them, declined to examine them, 
and when the case was called on the 6th day of June the 
defendant did not renew his application, but on the contrary 
said he was ready for trial. 

II. No warrant is found in the record before us for 
the second ground relied upon in the motion for new trial. 

III. As to the third ground stated in the motion, that 
the jury were improperly influenced in their verdict, the 
2. : verdict. record shows that two of the jurymen 
were permitted to state that after they had retired, about 
ten o'clock at mght,to consider of their verdict, and 
after having been in their room about one hour, and before 
the fina! ballot was taken, a rope with a hangman’s noose 
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was thrown by some person unknown through an open 
window in the room occupied by them. It also further ap- 
pears that the court then offered to allow defendant’s coun- 
sel to examine any one or all of the jury as to the effect of 
this incident. This offer was not accepted. The prosecut- 
ing attorney offered to examine the jurors upon the same 
subject. To this defendant objected, and the court sustained 
the objection. No principle of law is more firmly estab- 
lished in this State than that the affidavit of jurors will not 
be received to discredit, impeach or overthrow a verdict 
returned by them. Nearly all of the authorities to which 
we have been cited by counsel for defendant recognize the 
correctness of the principle, and in one of them, the case 
of People v. Hartung, 4 Park. C. R. 315, the court, in speak- 
ing of the doctrine, say that it rests upon the clearest prin- 
ciples of public policy. It is infinitely better that the irreg- 
ularities, which undoubtedly sometimes occur in the jury- 
room, should be tolerated rather than to throw open the 
doors and allow every disappointed party to penetrate its 
secrets. The most enlightened jurists have united in dep- 
recating the mischief which would flow from such a prac- 
tice. If this sanctuary were to be thrown open and inqui- 
sition held upon the conduct of jurors, and the reasons 
upon which, individually, their verdict was founded, the 
trial by jury now held in such sacred regard could not long 
survive the dishonor to which it would inevitably be ex- 
posed. The following cases decided by this court announce 
the doctrine: Pratte v. Coffman, 33 Mo. 77; State v. Bran- 
stetter, 65 Mo. 149; State v. Alexander, 66 Mo. 148; State 
v. Underwood, 57 Mo. 40. In the last of the above cited 
cases it was held that while the affidavit of jurors will not 
be received to impeach their verdict or to show misconduct, 
they may testify in support of their verdict that no im- 
proper influence was brought to be bear upon them, and 
that they were not interfered or tampered with. The ver- 
dict in this case is sought to be impeached by the fact that 
the rope was thrown by some person unknown into the jury- 
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room while they were considering their verdict. The im- 
peaching fact is sought to be established in no other way 
than by the affidavit or evidence of two of the jurors, and 
under the rule laid down in the case above referred to, 
such evidence was not competent to establish such fact. 

Perceiving no error mm the record, the judgment is 
hereby affirmed. All concur. 





Tue Stare v. Grant, Appellant. 


Witness Disqualified by Conviction: LEGISLATURE CANNOT RE- 
STORE COMPETENCY : RETROSPECTIVE LEGISLATION. Prior to the Re- 
vised Statutes of 1879, a person convicted of petit larceny, was under 
section 66 of chapter 201 of General Statutes 1865, incompetent to 
be sworn as a witness in any cause, and the omission of the disquali- 
fying clause in the Revision of 1879 was not designed to remove, 
and did not remove such incompetency occurring anterior to the 
time the latter statutes took effect. It isa settled rule in the con- 
struction of statutes in this State, that they are to operate prospect- 
ively and not otherwise, unless the intent that they are to operate 
retrospectively, is manifested on the face of the statute, ina man- 
ner altogether free from ambiguity. Besides, incompetency to tes- 
tify is one of the incidents of aconviction of crime, and part of the 
punishment, if not of the judgment, and the legislature cannot, 
without trenching on the pardoning power vested exclusively in 
the executive, attempt to do away with it. 

Impeaching Witness: conTRADICTORY STATEMENT. A statement 
of a witness, contradictory of his testimony, is not admissible in 
evidence, unless his attention has been properly called to such state- 
ment; and this is the rule as to written as well as oral statements— 
and the rigor of the rule is not relaxed even where it is impossible 
to comply with it. 

Character of Witness. A witness may be impeached, not only 
by general reputation as to veracity, but the inquiry may extend to 
the general moral character or reputation of the witness, and any- 
thing showing deterioration of that general moral character or repu- 
tation, isadmissible, such as, that the general reputation of the wit- 
ness was that of a commoh drunkard, and that a female witness has 


8—79 
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2 general reputation for unchastity, and that such reputation extends 
to miscegenous prostitution ; but evidence as to a specific act is in- 
admissible. 

Support of Witness. Evidence of prior consistent statements of 
a witness are competent after, but not before an attempt to impeach 
him. 

Power to Arrest. A policeman is not authorized to attempt an 
arrest on mere belief that a party has been guilty of an offense or 
is then engaged in the commission of one, if such belief has no 
basis of fact or circumstance on which to rest. 

Instructions. On re-trial the lower court is directed to substitute 
the words ‘reasonable suspicion” or ‘* probable suspicion,”’ for the 
word “believed,” in an instruction formerly approved. 

Evidence of Other Offense. An officer suspected a person of 
theft of goods in his possession: the officer thereupon attempted an 
arrest of such person, and was slain by such person to prevent the 
arrest; eld, that on a trial of one accused of such homicide, the 
State was properly allowed to prove that the goods in the possession 
of the slayer had in fact been stolen shortly preceding the homicide, 
although such theft was not discovered until the next day after the 
homicide. It is a matter of common experience that those who 
engage in crime, especially in that of theit, while yet in the posses- 
sion of the fruits of the crime and while engaged in carrying away 
the things stolen, act ina manner altogether different from those en- 
gaged in honest pursuits. The evidence of the larceny was, there- 
fore, admissible on the ground of furnishing “indications” to the 
oflicer by the manner and demeanor of the criminal possessed of the 
fruits of the crime. It was also admissible as showing a motive for 
escape from arrest and punishment on the part of him who first 
committed the larceny and afterward the homicide. Henry, J., dis- 
sented from this proposition. 

Threats. Ona trial for the homicide of a policeman, it is compe- 
tent for the State to show that anterior to the homicide the accused 
made threats “ against policemen” generally ; and this, whether the 
threats were recent or remote. 

Depositions. The trial court refused instructions to the effect that 
depositions are entitled to the same weight and credence as oral 
testimony. Held, no error. 


Appeal from Jackson Criminal Court.—Trial before Hon. 
Noau M. Girvan, Judge of the Seventh Judicial Circuit. 


REVERSED 


This was an appeal from a conviction of murder in the 
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first degree for the killing of one Patrick Jones, a police- 
man of Kansas City. The record showed substantially the 
following facts, viz: That at just about dark, on the even- 
ing of April 3rd, 1882, Jones was returning home from 
day duty as policeman, and was about to enter his gate, 
fronting on St. Louis avenue, in said city, when one George 
Miller hailed him in a friendly way, and deceased thereupon 
stood with Miller, on the sidewalk, and they there engaged 
in conversation for a few moments about the killing of 
Jesse James, which had occurred that day. While engaged 
in this conversation, two negro men, each having a bucket 
of butter, passed along by deceased and Miller, on the side- 
walk, going westwardly. Deceased noticed them as they 
passed, and winked at Miller, and Miller responded, “stolen 
butter.” When the men with the butter had proceeded only 
a few feet, the deceased started after them. The deceased 
pursued them but a short distance when le was slain by one 
of them shooting him witha pistol. The State offered evi- 
dence tending to prove that defendant was one of the two 
men bearing the butter. Detendant’s evidence tended to 
prove the contrary. 

Miller being offered as a witness on the part of the 
State, was objected to because he had been convicted at the 
February term, 1878, of the criminal court of Jackson 
county, of petit larceny. The objection was overruled and 
Miller was allowed to testify. 

Etchingham, another witness for the State, against the 
objection of defendant, was allowed to testify that about 
two years betore the homicide defendant had said he “would 
kill any damn son-of-a-bitch of a policeman who tried to 
arrest him again.” 

Against the objection of defendant, the State was al- 
lowed to show that the butter in the possession of the two 
men had just been stolen from the oftice of Adams Express 
Company. It was conceded that Jones had not heard of 
the theft when he attempted the arrest 

Defendant read in evidence the deposition of Martha 
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Canfield, who testified that she saw the whole of the difti- 
culty that resulted in the killing of Jones, and that his 
slayer and the man with him were both mulattoes and not 
black, like defendant; that she was about twenty feet from 
Jones and about twenty-five feet from his slayer when the 
fatal shot was fired. By way of impeaching this witness, 
the State offered and was allowed to read in evidence an 
affidavit given by her before her deposition was taken, and 
filed by the defendant after a former trial of this case, in 
which she stated that she was near enough to the parties to 
have placed her hand upon them during the difficulty. 
This affidavit was not shown to the witness when she gave 
her deposition; nor was she asked to explain the discrep- 
ancy between her statements. The State was also allowed 
to show that this witness had been arrested for drunken- 
ness, that she had the reputation of being an unchaste 
woman, and that this reputation applied to blacks and 
whites alike. In rebuttal of-this testimony the defendant 


was allowed to show by several witnesses that before her 
deposition was taken the witness made statements to them 


consistent with the deposition. 


W. A. JZarnsberger and RR. IL, Field tor appellant. 
D. IT. McIntyre, Attorney General, for the State. 


Suxrrwoop, J.—This cause has come again to this court 
on appeal. When it was here on a former occasion the 
judgment was reversed because of the error committed in 
failing to instruct the jury in reference to the knowledge 
of the defendant of the official character of the deceased. 
State v. Grant, 76 Mo. 236. Since then there have been 
two juries empanelled in the cause, the first failing to agree, 
and the second returning a verdict of murder in the first 
degree, as was done by the jury on the first trial; hence 
this appeal in which we are not only called upon to review 
fresh errors, which it is alleged occurred at the recent trial, 
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but also asked to reconsider some of the rulings made when 
the cause was here before. 


I. 


The first point to which attention will be directed is, 
whether error was committed in admitting, over the objec- 
tion of the defendant, the witness Miller, to testify on the 
part of the State. Miller,in February, 1878, had been con- 
victed of petit larceny, and the record of such conviction 

vas produced by the defendant upon making such objection. 
In order to determine the point thus presented, it will be 
necessary to determine the meaning, force and effect of cer- 
tain statutory changes which were made by the Revised 
Statutes of 1879, 7. e., whether the legislature intended them 
to apply to antecedent convictions, and if so, whether it 
was in the power of the legislature thus to apply them. As 
the law stood at the time of Miller’s conviction, the General 
Statutes were then in force, section 66, chapter 201, provid- 
ing that “ Every person who shall be convicted of arson, 
burglary, robbery or larceny, in any degree in this chapter 
specified, or who shall be sentenced to imprisonment in the 
penitentiary for any other crime punishable under the pro- 
visions of this chapter, shall be incompetent to be sworn 
as a witness or serve as a juror in any cause, and shall be 
forever disqualified from voting at any election, or holding 
any office of honor, trust or profit, within this State.” In 
the revision of 1879 the words “to be sworn as a witness,” 
were omitted. § 1378. Similar statutory changes also 
occtr in the present revision. §§ 1416, 1467. Do these 
omissions, these changes in the law, apply retrospectively ? 
Were they intended to apply in that way ? 

If there is any rule for the construction of statutes 
well settled in this State, it is this: That they are to oper- 
ate prospectively, and not otherwise, unless the intent that 
they are to operate in such an unusual way, to-wit: retro- 
spectively, is manifested on the face of the statute in a 
manner altogether free from amlniguity. State ex rel. v. 
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Auditor, 41 Mo. 25; State ex rel. v. Ferguson, 62 Mo 
Thompson v. Smith, 8 Mo. 723; State ex rel. v. Hays, 52 Mo. 
578. In the case last cited the rule, is announced by Ew- 
ing, J.,in words still more emphatic. Hesays: “Statutes 
are not to be construed as having a retrospective effect, un- 
less the intention of the legislature is clearly expressed that 
they shall so operate, and unless the language employed 
admits of no other construction.” The same rule is stated 
by Mr. Sedgwick: “Courts refuse to give statutes retro- 
active construction unless the intention is so clear and 
positive as by no possibility to admit of any other construe- 
tion.” Construction of Stat.: Const. Law, 166, et seq., and 
cases cited. 

Abundant authority elsewhere supports the position 
here taken. In Wisconsin, when speaking of the intention 
of the legislature, the supreme court of that state says: 
“There is language used in the law of 1865, which, in its 
broad general sense might, perhaps, be held to apply to tax 
deeds of municipal corporations previously executed. | It 
declares that the grantee named in any deed made by thie 
treasurer of any incorporated city or village, on the sale of 
lands for the non-payment of taxes, may at any time within 
three years after the date of such conveyance commence an 
action, ete.” “ This language, however, must be construed 
as applying to deeds executed after the passage of the law. 
For the rule is well settled that statutes are not to be con- 
strued as having a retrospective effect unless the intention 
of the legislature is clearly expressed that they shall so 
operate. Seamans v. Carter, 15 Wis. 548. That intention 
is not to be assumed from the mere fact that general lan- 
guage is used which might include past transactions as well 
as future. Statutes are frequently drawn in such a manner, 


yet such general language is held to have been used in view 
of the established rule that statutes are construed as relat- 
ing to future transactions and not to past.” This is the 
language of Mr. Justice Paine in the above case; and there 
can be no doubt that it is fully in harmony with the author- 
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ities on this subject. Finney U. Ackerman, 21 Wis. 271, and 
cases cited ; Ely v. Holton, 15 N. Y. 595, and cases cited. In 
the cases just mentioned the principle under discussion was 
applied even in remedial statutes. Mr. Justice Cooley an- 
nounces the same rule as applicable alike to constitutions and 





to statutes,'saying: “Itis one of such obvious convenience 
and justice that it must always be adhered to in the con- 
struction of statutes, unless there is something on the face 
of the enactment putting it beyond doubt that the legisla- 
ture meant it to operate retrospectively, * * Ret- 
rospective legislation is ** * commonly objec- 
tionable in principle and apt to result in injustice; and it is 
a sound rule of construction which refuses lightly to imply 
an intent to enact it.” Cooley Const. Lim., 70. 

These authorities have been cited and quoted thus at 
large, not because of any doubt entertained on the subject, 
but because it is contended on behalf of the State that in 
consequence of the omitted words, * to be sworn as a wit- 
hess,’ as appears in section 1578, supra, the disqualification 
imposed on the witness Miller, as a consequence of his con- 
viction in 1878, was removed, and he was competent in that 
capacity. There is nothing in the section referred to which 
indicates in the remotest degree that the legislature intended 
it should operate on past transactions, or was designed 
is a means whereby the competency of a witness lost, by 
reason of a conviction occurring anterior to the time the 
statute took effect, should be restored in consequence merely 
of the omission of the disqualifying words. Applying then 
the principle heretofore announced to the case at bar, it 
should be held that the amendatory section is applicable, 
and was only intended to be applicable to cases arising in 
the future and not to past transactions. Construing the 
section in question in this way, construing it as applying to 
convictions which occurred after the laws of 1879 went 
into effect, no difficulties will beset the pathway of adjudi- 
cation—difficulties whith otherwise will arise, as will be 
presently pointed out, of no small proportions. 
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At the same revising session section 8, page 844 of the 
Yeneral Statutes, was so amended as to admit of one con- 

vict, confined in the penitentiary, testifying on behalf of the 
State against any fellow-convict for “any offense actually 
committed whilst in prison and whilst the witness shall 
have been confined in the penitentiary.” R. 8. 1879, § 
1848. If the effect of the bare omission of certain disqual- 
ifying words was to restore to competency convicts who 
had been theretofore convicted, no necessity could have 
arisen to have made a convict competent as a witness, in a 
particular class of cases partially competent, when by the 
force and effect of other statutory provisions he was as a 
witness universally competent, and it is not to be supposed 
that the legislature would go through the barren solemnity 
of enacting a nugatory amendment. So far as changes 
have been made in the two sections referred to, such changes 
should be regarded as new and independent enactments and 
applicable alone to such cases as arise in the future, whether 
the change consists in additions or omissions. This view 
finds support in Ely v. Holton, supra, and People v. Carnal, 
2 Selden 433, and harmonizes with sections 3160 and 3161, 
Revised Statutes. 

In addition, as showing that the legislature did not 
intend to legislate as to past transactions, it may be said 
that sections 1675 and 3151 making provisions in substance 
that the status of a criminal as to punishment, fines, penal- 
ties and forfeitures incurred prior to the repealing of a stat- 
ute, should not be affected by such repeal, remain unchanged. 
These sections being in pari materia, relating to the punish- 
ment of crimes, re-enacted at the same revising session as 
part of the former law, tend, it would seem, very strongly 
to show that the legislative mind intended to enact nothing 
and did enact nothing at war with the sections just men- 
tioned. : 
sut there are reasons, and very cogent ones, it would 
seem, Which may be urged to show that, even had the legis- 
lature intended that the omission of the words “ to testify 
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as a witness” should relate to antecedent convictions, should 
upon those convictions, lop off a portion of a judgment of 
a court of competent jurisdiction, and restore to compe- 
tency one whom the law beforehand, and the judgment of 
a court subsequently had branded as infamous—that this 
was something altogether beyond the pale of legislative 
power. After judgment has been passed upon an offender, 
there are but two ways whereby he can be relieved from 
the results flowing from that judicial act; first, by a re- 
versal of the judgment, and second, by a pardon. 1 Green- 
leaf Ev., § 877, and cases cited. But it is said that “a 
distinction hath been taken where the incompetence is the 
general constructive result by presumption of law on con- 
viction on an infamizing charge, and where it is expressly 
included in the legislative sanction as a consequence an- 
nexed to the particular offense, and that inseparably, until 
the judgment be reversed.” Therefore, the law is now held 
to be that on perjury at common law the party pardoned 
may be a witness, because the king has power to take off 
every part of the penalty. * * jut if a man be 
indicted for perjury on the statute the king cannot pardon 
so as to discharge this incompetency, for the king is ex- 
cluded and divested of that prerogative by the express 
words of thestatute: “The oath of such person so offend- 
ing not to be received in any court of record,” or as the 
statute elsewhere expressed it, “the offender from thence- 
forth to be discredited and disabled forever to be sworn in 
any of the courts of record.” 1 Gilb. Ev., 260; 1 Greenleaf 
Ey., $$ 877, 378; 1 Chitty Crim. Law, 602, 776; 7 Bac. 
Abr., 417; 3 Bac. Abr., 487. Buta party thus convicted 
might have been restored by a statute pardon, (tex v. Ford, 
2 Salk. 690,) and the authorities cited state that the reason 
of the difference between the two kinds of pardon is this: 
That in a pardon based on a prosecution based on the com- 
mon law the loss of certain civil rights only flows from the 
conviction as a consequence of the judgment; while ina 
conviction based on a statute which annexes certain disa- 
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bilities to the conviction of the crime by express words, 
the disabilities under the sanction of the law become part 
of the judgment. ex v. Ford, supra, and cases.cited ; Rex 
v. Griepe, 1 Lord Ray. 256; 3 Bae. Abr., 487, and cases 
cited. The disability which the statute of Fifth Elizabeth 
annexes to the commission of the crime of perjury was con- 
strued to be a part of the punishment, and where convic- 
tion followed prosecution the disability was held to be part 
of the judgment. And it does not appear to have been 
necessary that the provision of the statute touching the 
disability should have been formally entered on the record, 
in order that it constitute a part of the judgment. 2 Mar- 
grave’s Jurid. Arguments, 221. According to the author 
just cited, where the power of the king to pardon is dis- 
cussed with distinguished clearness and ability, it may well 
be doubted whether the distinction taken in the authorities 
previously cited, between a pardon based on a common law 
conviction and one based on a statutory conviction, is well 
taken. But there appears to be no difference of opinion as 
to the view that where the statute annexes certain disabili- 
ties to the commission of a crime that upon conviction of 
the crime those disabilities form part and parcel of the judg- 
ment, and it would seem at first blush that this must be so. 
Ex. Gr. Tt is a familiar rule that whatever the law implies 
will be as much part of a contract as if expressly inserted 
therein; and as to judgments in civil cases the same rule 
prevails. A judgment for the recovery of money will bear 
six per cent interest, though no such statement be made in 
the judgment entry. A judgment lien will last for three 
years, though in the judgment itself no such statement be 
entered, and a judgment will be valid and binding for ten 
years though the record entry of the judgment be silent 
on the point. From these premises the conclusion may 
rationally be drawn that under the statutory provisions now 
being discussed the disabilities which that statute annexes 
to the commission of a certain offense form, where convic- 
tion follows prosecution, part and parcel of the conviction. 
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And if such disabilities do not form, in contemplation of 
law, part of the judgment of conviction—part of the pun- 
ishment annexed to the crime—then the record of the judg- 
ment of conviction would afford no evidence that the disa- 
bilities denounced by the statute had been incurred. The 
statute of Fifth Elizabeth does not require, no more than 
does section 1578, that the disabilities specified should in 
hace verba form part of the judgment of conviction, 

Now, the question arises, if section 1578 is to have a 
retroactive effeet, whether it does not exceed the power of 
the legislature. Under the present constitution “powers 
of government are divided into three distinct departments 
—the legislative, executive and judicial—each of which 
shall be confided to a separate magistracy; and no person, 
or collection of persons, charged with the exercise of pow- 
ers properly belonging to one of those departments, shall 
exercise any power properly belonging to either of the 
others, except in the instances in this constitution expressly 
directed or permitted.” Art. 3. 

If the conclusion be the correct one that the disabili- 
ties annexed to a conviction of the crime of petit larceny 
form part of the punishment, and of consequence part of 
the judgment, then it would seem to follow as an obvious 
and necessary sequence that any act of the legislature pro- 
fessedly remitting a portion of the judgment, professedly 
relieving the convict of one of the disabilities incurred, can- 
not prevail, if the constitution, which forbids one depart- 
ment of the government from the exercise of any power 
properly belonging to either of the others, is to be obeyed. 
To push the point at once to its logical extreme, suppose 
that the legislature had also omitted from section 1378 the 
words, “to serve as a juror in any cause and shall be for- 
ever disqualified from voting at any election, or holding any 
ottice of honor, trust or profit, within this State,” would 
any one possess sufficient temerity to contend that such 
omissions would restore every convict theretofore convicted 
to his former civil status, rehabilitate him with his for- 
mer rights of citizenship, and resurrect him from his eivil 








124 SUPREME COURT OF MISSOURI, 


The State v. Grant, 








grave? If the legislature could accomplish such an end by 
such means, then it would be competent for that body to 
pass a general law proclaiming in terms that every convict 
theretofore convicted should be restored to all the civil 
rights, capacities and privileges lost by reason of his con- 
vietion ; and such a law would be valid and accomplish the 
design expressed on its face. For what the legislature may 
do indirectly, that may they directly. Lut such an enact- 
ment, in my opinion, would be clearly trenching upon the 
power of the governor and be a usurpation by the legisla- 
ture of the pardoning power; for if the legislature can re- 
mit any portion of the sentence or judgment of a court of 
competent jurisdiction, then there is no obstacle to their 
remission of the whole sentence. The difference is only m 
degree and not in kind. I take it that when the statutes 
annex certain disabilities, the loss of certain civil rights, to 
the conviction of a crime, and a conviction of that crime 
thereafter occurs, that thereupon by force and operation of 
the law and of the judgment of conviction the disabilities 
become welded to the crime, forming thereby an indivis- 
ible integer ineapable of separation by any exertion of leg- 
islative power. And this is especially true under a consti- 
tution such as ours. The position here taken is plainly 
this: That the pardoning power is vested by our constitu- 
tion alone in the governor; that aside from the reversal of 
the judgment in a criminal cause, the only method of relief 
from the disabilities annexed to such judgment is by a full 
pardon of the offense, and that, while the crime itself re- 
mains unpardoned, the disabilities annexed thereto will 
remain unaltered and unaffected by any legislative act. I 
will cite some cases illustrating this position : 

In Pennsylvania, which possesses, so far as concerns 
the point in hand, a constitution substantially identical with 
our own, the legislature in 1861 passed an act providing for 
a graduated deduction from the term of sentence of every 
prisoner in the penitentiary who should have no infraction 
of the rules recorded against him. Two convicts made ap- 
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plication by habeas corpus for their discharge under the 
provisions of that act, whereupon the supreme court said : 
“A majority of us think the act is unconstitutional as in- 
terfering with the judgment of the judiciary. The whole 
judicial power of the commonwealth is vested in courts. 
Not a fragment of it belongs to the legislature. The trial, 
conviction and sentencing of criminals are judicial duties, 
and the duration or period of the sentence is an essential 
part of a judicial judgment in a criminal record. Can it 
be reversed or moditied by a board of prison inspectors? If 
it can, What judicial decree is not exposed to legislative 
modification? From what judicial sentence may not the 
legislature direct deductions to be made if this act be con- 
stitutional? What they may do indirectly they may do 
directly. If they may authorize boards of inspectors to 
disregard judicial sentences, why may they not repeal them 
as fast as they are pronounced, and thus assume the highest 
judicial functions? It is to be observed that these questions 
have reference to the power of the legislature to prescribe 
a general rule of law that shall be inconsistent with a pre- 
vious judicial decree. Such a rule, when it operates on 
future cases, and not retrospectively, is quite legitimate; 
their power to legislate in that manner is not to be doubted. 
But under the act in question, the good conduct of a par- 
ticular individual, under judicial sentence, is to work out 
for him an abatement of part of his sentence. In respect 
to one of the relators, who was convicted and sentenced 
before the law was passed, it is considered very clear that 
it is a legislative impairing of an existing legal judgment. 

* * Any interference with that sentence, except 
by a court of superior jurisdiction, or by the executive 
power of a pardon, would seem to be a prostration of that 
distribution of governmental functions which the constitu- 
tion makes among co-ordinate departments. In this view 
the act would be highly unconstitutional.” Comm. ex rel. 
t. Halloway, 42 Pa. St. 446. 

In Massachusetts this case occurred: McKenzie was 
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sentenced to the state prison for forgery ; subsequently the 
governor granted him a pardon, whereby, as set forth in 
the charter, the governor * remitted to McKenzie the resi- 





due of the punishment” he was sentenced to endure in the 
state prison. Thereafter MeKenzie’s deposition being of- 
fered it was objected to on the ground that the competency 
of McKenzie was not restored by said * charter of pardon.” 
whereupon Morton, J., after remarking upon the limited 
character of the pardon, said: “It isonly a full pardon of 
the offense which can wipe away the infamy of the convic- 
tion and restore the convict to his civil rights. * 

We think the view taken by a former distinguished law 
officer of this commonwealth, whose long experience in the 
administration of criminal law gave to his opinions the 
weight of authorities, are correct and sound. Ile says: 
‘There is but one mode now in use of restoring the com- 
petency of a witness, and that is by pardon under the great 
seal of the state, which, when fully exercised, is an effectual 
mode of restoring the competency of a witness. It must 
be fully exercised to produce this effect, for if the punish- 
ment only be pardoned or remitted it will not restore the 
competency and does not remove the blemish of character. 
There must be a full and free pardon of the offense before 
these ean be restored and removed.” Perkins v. Stevens, 
24 Pick. 277. 

In California also a similar point was discussed. A 


2K 


paper in the nature of a pardon was issued with the usual 
formalities to one Davis, which, after the usual recitals, but 
without pardoning the offenses, proceeded to “ restore said 
Davis to all rights of citizenship possessed by him before 
his conviction for the offense above referred to.” This par- 
don, it would seem, was granted expressly that Davis might 
appear as a witness, for the preamble recites: “ Whereas 
it is desirable for the attainment of the ends of justice that 
he should be restored to citizenship.” After this occurrence 
Davis being offered as a witness in a criminal case, was ob- 
jected to on the ground that his disability had not been 
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removed by the paper offered ; but this objection was over- 
ruled, and upon the point being discussed in the supreme 
court, the ruling was held to be error, Wallace, C. J., say- 
ing: “The governor might have pardoned Davis had he 
seen fit; he was not the less the subject of the executive 
power in that respect, because he had already suffered the 
punishment adjudged for his crime. Tad he done so there 
isno doubt that his competency as a witness would have 
been thereby restored. But the executive act under review 
is nota pardon nor was it intended to be such. It did not 
purport to remove the guilt of Davis nor wipe away the 
infumy by the law of the land attaching upon him by rea- 
son of his conviction. It sought to restore him to all the 
rights of citizenship possessed by him before lis conviction 
of the offenses ‘above referred to,’ and to so restore him 
while he yet remained a convicted felon and with the con- 
sequent legal infamy attaching by law to that status. The 
stain of his iniquity, flowing from his conviction, is still 
left upon him by the executive. The judgment of the law 
upon that fact is that the credit of his oath is so absolutely 
and effectually destroyed that he cannot be trusted to tes- 
tify at all, that it is not to be hoped that he will speak the 
truth, but it must be conclusively assumed that he will not. 
If the judgment be reversed the disability is of course nec- 
essarily removed; if the offense be pardoned the same con- 
sequence, too, would follow. But so long as the judgment 
remains the guilt it fixes upon the convict is not taken 
away, and the disability necessarily remains; they are 
legally inseparable.” People v. Bowen, 43 Cal. 4893 s. 5 
13 Am Rep. 148. To the same effect is Blane v. Rodgers, 
49 Cal. 15; see also State v. Foley, 15 Nev. 64; s.¢., 37 Am. 
Rep. 458. 

In Alabama certain persons had been fined, had paid 
the fine, and the legislature had passed an act to return the 
umount thus paid bythem. In considering this act Goldth- 
waite, J., observed: “By article 4, section 11 of the con- 
stitution of Alabama, the power to remit fines and forfeit- 
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ures is given to the governor, and by the second article the 
powers of the government are divided into three distinct 
departments, the legislative, executive and judicial, and no 
one of these departments or persons belonging thereto can 
exercise any power properly belonging to either of the 
others unless expressly directed or permitted by the con- 
stitution. * * The only question is whether the 
act referred to is directly or indirectly an attempt to remit 
a fine. For if it be so, the mode or manner in which it is 
to be done is entirely immaterial. It is the right which the 
constitution denies, without reference to the mode in which 
it may be exercised. > It is the substance of the 
thing we must look at, and certainly it never could have 
been the intention of the framers of the constitution to 
prohibit the legislature from remitting a fine, and yet allow 
that body to accomplish the same result by compelling the 
fine when paid to be refunded. * * This is the 
case here; certain persons have been fined; it is not pre- 
tended that the fine has been remitted by the governor. Jt 
is conceded that the legislature has not the authority to 
remit; but after payment it is contended that body may 
legitimately refund the fines. To sustain this position 
would be to allow one department of the government to 
trench upon the power of another, and to defeat the purpose 
which the constitution contemplated in confining the par- 
doning power to one branch of the government, by permit- 
ting it to be indirectly exercised by another.” Haley v. 
Clark, 26 Ala. 439. 

In this State similar views have been expressed. The 
legislature passed an act relieving all persons then indicted 
for selling liquor prior to December 15th, 1856, wpon con- 
dition that they paid all costs and a fee of $2, to the circuit 
attorney, when it should be the duty of the circuit judge 
to order such cases to be dismissed. Scott, J., in deliver- 
ing the opinion of the court, after observing that the pow- 
ers of the government were divided into three distinct 
departments, etc., and that the pardoning power was vested 
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in the chief executive, remarked: ‘There can be no ques- 
tion as to the nature of the act under consideration ; it is 
as effectually a pardon as though it were one in form under 
the great seal of the State. Its being clothed with the 
forms of legislation cannot vary its nature and effect. If 
such laws are warranted by the constitution, it is plain that 
the power of granting pardons is as fully in the general 
assembly as though it had been in express terms conferred 
on that body. * * Ilere is a prosecution depend- 
ing in court, and the legislature comes in and orders the 
party to be released from it. What is that in effect but a 
judgment of aquittal 7’ And the act was held unconsti- 
tutional, both as trenching upon the pardoning power of 
the executive and the functions of the courts. State v. Sloss, 
25 Mo. 291, 

It will thus be seen that if the disabilities which the 
statute annexes to the commission of certain offenses con- 
stitute part and parcel of the judgment, the legislature 
‘annot exseind a part thereof, that nothing but a full par- 
don of the crime itself makes the convict a new man and 
re-habilitates him with his former civil rights. 

Sut it may be conceded that the disabilities do not 
form a part of the judgment, and yet the result reached 
is nowise altered, if it be true that nothing short of a full 
pardon or a reversal of the judgment can restore the con- 
vict to that which he has lost. That the deprivation of all 
civil rights is a punishment of great severity, cannot be 
denied; nor ean it be denied that but for the judgment 
such deprivation, such punishment, would not and could 
not have been inflicted. “ Punishments not corporal are 
fines, forfeitures, suspension or deprivation of some polit- 
ical or civil rights, deprivation of office and being rendered 
incapable to hold office.” 2 Bouvier Law Dict. In 
order to see this definition fully exemplified, it is only nec- 
essary to turn to the cases of Cummings v. State,4 Wall. 
277, and Er parte Garland, 4 Wall. 333. If, then, the act 
ot the legislature relieves a convict of a part of the pun- 

9—79 
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ishment, it is, pro tanto, a judgment of acquittal or pro tanto 
a pardon, either of which is, and both of which are, outside 
of the legislative domain. And the assertion of power on 
the part of the law-making branch of the government to 
abate one jot or one tittle of the punishment which the law 
through its agents, the courts, had previously inflicted, is 
necessarily and logically an assertion of the power to abate 
the entire punishment or to absolve or free the party ad- 
judged to suffer that punishment from all its pains, penal- 
ties, incidents and consequences. Tested by the principles 
announced in the authorities I have cited, it seems very 
certain that section 1578, as amended, cannot operate on 
past transactions, even if so intended by the legislature 

sut another reason has just occurred why that section 
was not intended to operate retrospectively. Section 26 of 
chapter 267 of the General Statutes, has now become see- 
tion 1671 of the Revised Statutes 1879, without change. 
That section in express terms provides that when any per- 
son shall be sentenced upon conviction for any offense and 
is thereby disqualified, according to the provisions of thus 
law, to be sworn as a witness, etc., ete., such disabilities 
may be removed by a pardon by the governor, and not 
otherwise, referring to the succeeding section, where an 
exeeption is made in favor of minors. Now the retention 
in the section quoted from of the words, “to be sworn as 
a witness,” and forbidding that disability from being re- 
moved, save by a pardon by the governor, is only reconcil- 
able with the single hypothesis that section 1378 was not 
designed to act except upon future transactions. For oth- 
erwise, Why retain a useless prohibition against the disabil- 
ity of convicts being removed except by pardon, when such 
disability had been universally removed by cotemporaneous 


-_--— 





legislation ? 

Nor will it do to say that the omission in question 
may be justified on the ground that it was a mere alteration 
in the rules of evidence, or change in the method of pro- 
cedure. Doubtless the legislature may alter the 1ules of 
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evidence, so as to enable parties to testify in existing causes 
of action, where they could not do so before—as was done 
in Rich v. Flanders, 39 N. 11.323. But it is conceived that 
a marked distinction is to be taken between a legislative 
act which enables persons to testify who theretofore were 
unable to testify at common law, and a legislative act 
which assumes to do more than this, which assumes 
to make a person competent as a witness, who, there- 
tofore, was rendered incompetent by a judgment of con- 
viction of a crime, which crime remains unpardoned, and 
which judgment remains unreversed. In the former 
case, the law-making power is engaged in its legitimate 
calling of facilitating the ordinary business of the courts ; 
in the latter, that of arrogating to itself judicial functions 
and usurping executive powers, which, as already seen, it 
is altogether incompetent for the legislature to do. And 
even in cases Where no judgment of a court debars legis- 
lative interference, authorities are not lacking to show that 
au limit exists which the legislature may not transcend, 
though it be in regard to the rules of evidence. Thus it 
has been ruled that an act authorizing conviction on the 
unsupported testimony of an accomplice on whose evidence 
alone no conviction could oceur at the time the offense was 
committed, could not be applied in the trial of that offense. 
Hart v. State, 40 Ala. 82. And where a statute making 
that evidence which was not evidence before, is passed to 
go into effect at a future day, one who commits a crime 
after its passage, but before it goes into effect, cannot be 
tried and punished under it. State v. Bond, 4 Jones 
Law 9. 

Taking the view of the point in hand which has been 
taken, it is unnecessary to discuss the question whether the 
repeal of the statute respecting the disqualification of the 
Witness revived the common law in that regard, as has been 
contended on behalf of the defendant, and if it were the 
ruling would be adverse to such contention. State v. Slaugh- 
ter, 70 Mo, 484; Stater. Boogher, 71 Mo. 681. 
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For the error in admitting Miller’s testimony the judg- 
ment should be reversed, 


II. 


There was error in admitting the affidavit of the wit- 
ness Canfield; the proper foundation therefor had not been 
laid, indeed no foundation at all. The affidavit differed 
very materially from the deposition in respect to the dis- 
tance at which Canfield was at the time the fatal shot was 
fired. The prosecuting attorney did not attend at the place 
of taking the depositions, and if he had been there, and 
had desired to discredit the witness by reason of any dis- 
crepancy between her deposition and her affidavit, the lat- 
ter, or in case the original could not be obtained, a certified 
copy thereof should have been produced, (Reg. v. Shellard, 
9 C. & P. 277,) and the witness interrogated touching the 
same in the ordinary way. The most obvious dictates of 
fairness require this course to be pursued in order to pre- 
vent the witness from being unfairly dealt with by afford- 
ing no opportunity for the explanation of apparently con- 
tradictory statements. The authorities make no distinction 
in this regard between written and verbal statements, (1 
Greenleat Ev., §§ 461, 462,) nor can any difference resting 
on principle be observed between a paper constituting one 
of the files of a court, and any other paper statement made 
by the witness to be interrogated. Davis v. Davis, 9 C. & 
P. 253. So far has the doctrine which requires that oppor- 
tunity be given the witness for explaining or reconciling 
apparently conflicting statements been pushed that it has 
been ruled that when a letter was written after a deposition 
has been taken, and so it was impossible to call the atten- 
tion of the witness to it, still that this did not relax the 
rigor of the rule, but that the party desirous of impeach- 
ing the witness must sue out a new commission, and ex- 
amine the witness as to such contradictory statement. 
Gregory v. Cheatham, 36 Mo, 155. 
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III. 

Under the rulings in this State a witness may be im- 
peached not only by a general reputation as to veracity, but 
the inquiry may extend to the general moral character or 
reputation of the witness. State v. Shields, 13 Mo. 256; 
State v. Breed n, 58 Mo. 507; State v. TTamilton, 55 Mo. 520; 
State v. Clinton, 67 Mo. 386; State v. Miller, 71 Mo. 590. 
And this ruling has been made in eases as to the general 


reputation of a female witness respecting chastity. Similar 


rulings have been made in some other states. Common- 
wealth v. Murphy, 14 Mass. 387, and cases cited; 1 Greenleaf 
Ey., (14 Ed.) § 461, in note. But evidence as to specific acts 
is held inadmissible. 1 Greenleaf, § 461. Evidence as to the 
general moral character of the witness being admissible, it 
must follow that anything showing deterioration of that 
general moral character or reputation is also admissible. 
For this reason evidence showing that the general reputa- 
tion of Canfield was that of a common drunkard, was com- 
petent. It would seem that if it would be competent to 
show that a female witness had a general reputation for un- 
chastity, then it would be competent to show that by such 
general reputation she had also descended into the yet 
deeper depths of miscegenous prostitution. 
IV. 

Evidence in corroboration of a witness prior to attack 
or impeachment, is obviously inadmissible. State v. Thomas, 
78 Mo. 327. If, however, such attack be made on the char- 
acter of the witness, it is then admissible to prove that the 
witness has made statements consistent with those made as 
a witness. March v. Harrell, 1 Jones (N. C.) 829; French 
v. M rrill, 6 N. TI. 465; Coffin v. Anderson, 4 Blackt. 895; 
Jackson v. Etz, 5 Cow. 314. And it is also held that for a 
similar corroborative purpose evidence is admissible of what 
the witness swore ata former trial. J/enderson v. Jones, 10 
8. & R. 322. Taking this to be the correct doctrine, and 
it is amply supported by authority, then the testimony of 
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Montgomery as to what Canfield swore at a former trial 
would have been admissible, as well as of other witnesses 
as to prior consistent statements. But this testimony seems 
to have been introduced apjticipatory of an attack on the 
character of Canfield by the State, and, therefore, was 
clearly inadmissible. 

Ve 

The next point for discussion is as to the right of the 
policeman to arrest the defendant. Mere belief on the part 
of Jones that the defendant had been guilty ef an offense, 
or was then engaged in the commission of one, if such be- 
lief had no basis of fact or circumstances on which to rest, 
would not authorize him to attempt an arrest. 

Bishop says: ‘“ What is a reasonable cause for suspi- 
cion is a question of law; but the jury determines the fact 
whether or not it exists in the circumstances of a particular 
case. ° * If a person is walking the streets at 
night and the indications are that he has committed a fel- 
ony, watchmen and beadles have authority at the common 
Jaw to arrest and detain him in prison for examination, 
though the proof of an actual felony committed may be 
wanting.” 1 Crim, Prae., § 182. And he cites among 
others the case of Lawrence v. ITedger, 3 Taunt. 14, where 
a watchman arrested a man in the streets of London about 
ten o’clock at night with a bundle in his hand, as to the 
contents of which he would not or could not tell, and he 
was held properly arrested and that no action could be 
maintained against the watchman. Ileath, J., observing: 
“At every Old Bailey sessions numbers of persons are con- 
victed in consequence of their being stopped by watchmen 
while they are carrying bundles in this way.” And Cham- 
bre, J., said: “In this case what do you talk of ground- 
less suspicion? There was abundant ground of suspicion 
here; we should be very sorry if the law were otherwise.” 
The “indications” of a crime having been committed in 
the case at bar were much stronger than in the case just 
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mentioned, and were properly left to the jury for their 
determination whether or not the circumstances relied on 
te prove the existence of reasonable suspicion existed. 
Wharton says that reasonable suspicion “may be treated 
as convertible with that of probable cause, as laid down in 
civil actions of malicious prosecution.” Wharton Crim. 
Plead. and Prac., § 9. And elsewhere he reiterates the 
sume view. 1 Wharton Crim. Law, § 430. It is unneces- 
sury to say whether this statement is entirely accurate. In 
Commonwealth v. Pleeby, 14 Gray 65, a distinction appears 
to have been taken between a civil suit for an act done and 
a criminal prosecution for the same act. In that case the 
law required the policeman to arrest for the offense of in- 
toxication. An arrest was made on one occasion for that 
offense, but it turned out that the party arrested was not 
intoxicated, and thereupon the officer was indicted for an 
assault and battery; and it was ruled that although the de- 
fendant, in a civil action, would have had no justification 
for the arrest, yet that he had a good defense in the crim- 
inal prosecution, Iloar, J., remarking: ‘‘ We, therefore, 
feel bound to decide that the defendant, being required by 
his official duty to make the arrest if the fact of intoxica- 
tion existed, and acting in a matter which did not admit of 
absolute certainty, if lie acted in good faith, upon reason- 
able and probable cause of belief, without rashness or neg- 
ligence, is not to be regarded as 2 criminal because he is 
found to have been mistaken.” 

But treating probable cause as the legal equivalent of 
reasonable suspicion, how is the former defined? It is said 
to be “a reasonable ground of suspicion, supported by cir- 
cumstances sufficient to warrant a cautious man in believing 
that the party is guilty of the offense.” Junns v. Dupont, 
3 Wash. C. C. 31. Or, as it is elsewhere defined: “A de- 
ceptive appearance of guilt arising from facts and cireum- 
stances misapprehended or misunderstood, so far as to pro- 
duce belief.’ Smith v. Ege, 52 Pa. St. 419. And it has 
been ruled that where the facts and circumstances showing 
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probable cause are contested, the jury should be instructed 
what is necessary to be found in order to establish prob- 
able cause inlaw. Weinberger rv. Shelly, 6 W. & 8. 336. 


VIL 


As this cause is to be re-tried, on its return for that 
purpose, the trial court should substitute the words, “ rea- 


sonable suspicion” or “probable suspicion,” for the word 
“believed,” as approved on a former oceasion. This course 
will free the instruction from any objection on that point, 
and constitute an adherence to established precedents, 
always safe to follow. 


VIL. 


It is strenuously contended that the State should not 
have been allowed to prove that the butter was stolen, on 
the ground that the butter was not discovered to have been 
stolen until the next morning after the homicide occurred. 
Though this is true, yet still, evidence of the theft of the 
butter was admissible. It is a matter of common experience 
that those who engage in the commission of crime, espe- 
cially in that of theft, while yet in the possession of the 
fruits of that crime and while engaged in carrying away 
the thing stolen, act in a manner altogether different from 
those engaged in honest pursuits. It is established in the 
present case beyond dispute that the butter was stolen, and 
the evidence tends to show that one of those who stole the 
butter shot the officer. The evidence of the larceny was, 
therefore, admissible on the ground already stated, that of 
furnishing “indications” to the officer by the manner and 
demeanor of the criminals possessed of the fruits of the 
crime that a theft had been committed; and such evidence 
was also admissible, for the additional reason as showing a 
motive—that of escape from arrest and punishment on the 
part of him who first committed the larceny and afterward 
the homicide. 
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VIII. 


Under the ruling in the State v. Adams, 76 Mo, 355, the 
competency of threats made is not affected by their near- 
ness or remoteness, and the authorities cited for the State 
show that the threats made by defendant “ against police- 
men,” were admissible. Mr. Wills says: “It is not un- 
common with persons about to engage in crime to utter 
menaces or to make obscure and mysterious allusion to 
purposes and intentions of revenge, or to boast to others 
whose standard of moral conduct is the same as their own, 
of what they will do, or to give vent to expressions of re- 
vengeful purposes, or of malignant satisfaction at the antic- 
ipated occurrence of some serious mischief. Such declara- 
tions or allusions are of great moment, when clearly 
connected by independent evidence with some subsequent 
criminal action. The just effect of such language is to 
show the existence of the disposition from which criminal 
actions proceed, to render it less improbable that a person 
proved to have used it would commit the offense charged, 
and to explain the real motive and character of the action.” 
Wills on Cir. Ev., top p. 62. In Stewart's case evidence was 
admitted that he had said that “he hated all the name of 
Campbell.” 19 State Trials 100. And vague threats, not 
against any particular person, have often been admitted, 
and are competent evidence. ex v. Barbot,18 State Trials 
1251; Benedict v. State, 14 Wis. 423. In a comparatively 
late case in this State a witness was allowed to testify that 
she heard the defendant say a short time before the homi- 
cide, “TIL kill him before day, G—d d—n him,” without 
calling any name. It was held admissible. State v. Guy, 
69 Mo, 430. 


IX. 
The court very properly refused to make any distine- 
tion between testimony given viva voce and that given by 
deposition. For such an error as this is in substance, the 





138 SUPREME COURT OF MISSOURI, 





The State v. Grant, 





judgment in Underwood’s case was reversed. 75 Mo, 230, 


For the errors aforesaid, the judgment must be reversed 
and the cause remanded. <All concur, except ILenry, J. 


Henry, J., Dissentrxe.—I concur in the reversal of the 
judgment, but dissent from so much of the foregoing opin- 
ion as holds that the evidence to prove the theft committed 
by the accused was admissible in this prosecution. Whether 
the defendant was guilty or innocent of the theft, was not 
in issue. The sole question is, was the officer justified, by 
appearances then present, or knowledge then in his posses- 
sion, in attempting the arrest? The aceused could not 
have introduced evidence to prove his innocence of the 
theft, nor could the officer have justified the arrest of the 
prisoner on what had previously occurred of which he was 
ignorant. Cases cited by appellant’s counsel fully sustain 
the doctrine for which he contends. That the conduct of 
thieves and other law-breakers generally affords grounds 
of suspicion, as asserted in the opinion of the court, may 
be true, and on such exhibition the officer must justify, and 
not upon the fact of guilt of which, when he attempts tlie 
arrest, he was ignorant. If the conduct of the accused and 
facts within the knowledge of the officer, or of which he 
has been informed, are not sufticient for his justification, 
he eannot trust to evidence of facts of which he had no 
knowledge or information. Nor can it be admissible, as 
the court holds, to prove a motive on the part of the accused 
to take the officer’s life. That motive sufficiently appears 
from the facts which transpired at the homicide. If Grant 
killed the officer it was evidently to prevent an arrest. The 
motive was apparent, and the fact of the theft would throw 
no light whatever upon the motive of the accused, and 
could only tend to prejudice the jury against him. 
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Bacry v. Emperson cf al., Plaintiffs in Error. 


Married Woman’s Deed: vcip CERTIFICATE OF ACKNOWLED(- 
MENT. Where the certificate of acknowledgment of a married wom- 
an’s deed is fatally defective, and the deed is for that reason of no 
validity either as a conveyance or a contract, it confers upon the 
grantee no equity upon which to base a decree giving him the legal 
title. 

No Motion for New Trial or in arrest of judgment is necessary 
when the error complained of appears on the face of the record 


proper. 


Error to Johnson Circuit Court—IToxn. Noan M. Givay, 
Judge. 


REVERSED. 
Sam'l P. Sparks for plaintiffs in error. 
John J. Cockrell for defendant in error. 


Martin, C.—This is a suit to divest title. Luey Ann 
Emberson, wife of Robert Emberson, being seized of the 
land in controversy, on the 28th day of November, 1865, 
joined with her husband in the execution of a deed for it 
to the plaintiff. The consideration of the conveyance was 
$1,200, which was paid by plaintiff, who entered into pos- 
session of the land and has held it ever since. The ac- 
knowledgment of the deed by Mrs. Emberson as certified 
by the notary was imperfect in failing to state that the grant- 
ors mentioned in the certificate were the same persons whose 
names were subscribed to the deed as parties thereto; and 
in failing to state that Mrs. Emberson was made acquainted 
with the contents of the deed, and that she acknowledged 
on an examination separate and apart from her husband 
that she executed the deed freely and without compulsion 
or undue influence of her husband. The imperfection of 
this certificate left the instrument without validity, either 
as a deed or contract of the wife, who owned the legal title. 
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In the present suit the plaintiff, after reciting these facts 
and alleging that the imperfection of the certificate was 
~aused by a mistake or clerical omission of the officer tak-" 
ing the acknowledgment, prays to have the title divested 
from the heirs and the husband of Mrs. Emberson, who 
are the defendants in the case, and vested in himself. The 
court, after finding these facts as alleged in the petition, 
rendered a decree divesting the defendants of all title, and 
vesting the same in plaintiff. It is to this judgment the 
defendants prosecute this writ of error. 

The decree was erroneous. The instrument being ab- 
so.utely void either as a deed or contract, no equitable title 
could pass to the plaintiff, upon which to base a decree 
giving him the legal title. The equity to be administered 
upon a deed entirely void can never be an equity for the 
title, except, perhaps, under circumstances of estoppel. 
Such a relief would be in contradiction of the facts, and 
would be equivalent to enforcing a contract which is ad- 
mitted to have no existence. 

7 The equity administered in this class of cases has never 
gone any further than to decree an account between the 
parties with the view of returning them to the same condi- 
tion in which they were before entering into the supposed 
contract, as.near as that may be done. In this account the 
unsuccessful purchaser should be credited with the pur- 
chase money paid by him and with the value of all perma- 
nent improvements made in good faith which enhance the 
value of the land, and should be charged with the rents 
received by him from it. I allude to net rents or rental 
value. Shroyer v. Nickell, 55 Mo. 264. The principles upon 
which equity grants relief in this class of cases are consid- 
ered more fully in the case of J/enry v. McKerlie, 78 Mo. 
416. - 

It is objected that the defendants made no motion for 
a new trial or in arrest of judgment. But the error com- 
plained of appears on the face of the record and needs no 
motion to disclose it. The facts stated in the petition 
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neither authorize nor justify the decree which was rendered. 
And as it fails to state a case under which any relief can 
be administered in equity, the case should be reversed and 
the bill dismissed, and it is so ordered. All concur. 





Ilouts et al., Appellants, v. Suepurnrp. 


1 Administration: FRAUDULENT SETTLEMENT. The willful omission 
of an executor to charge himself with assets which come to his 
hands, or the taking credit for what, in no view of the case, he is 
entitled to, is sufficient misconduct to vitiate his settlements, as 
fraudulent, to the extent of such omission or false credit. 


2. —: : LimITaTIoNs. Within five years after the plaintiffs 
attained their majority they brought suit to set aside defendant's final 
settlement as administrator for fraud. In that action there was a non- 
suit. Within one year thereafter this suit was brought. More than 
ten years had elapsed since the final settlement. Held, that this 
suit was not barred by the statute of limitations. 

: RELEASES OF LEGATEES PROCURED BY FRAUD. Acquittances 

and releases of an executor by residuary legatees acknowledging 

full payment of their legacies, Held, upon the evidence, to have 
been procured by fraudulent representations and concealments, 
and to be, consequently, invalid. 








Appeal from Johnson Cireuit Court-—Ilfox. Noau M, Givayn, 
Judge. 


REVERSED. 
G. Will. ITouts and Samucl P. Sparks for appellants. 
John F. Philips for respondent. 


Norton, J.—This suit was instituted in the Johnson 
county cireuit court by plaintiffs as residuary legatees under 
the will of Charles ILouts, their father, against defendant, 
as executor of the estate, to set aside for fraud his annual 
and final settlements, and praying for a true accounting of 
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the assets of said estate. The defendant in his answer de- 
nies all fraud in the settlements attacked, pleads the statute 
of limitations, and sets up that upon a settlement with 
plaintiffs, he received from each of them a full acquittance 
of all claims which they, or either of them, had or might 
have against defendant growing out of his said executorship- 
The replication to this answer averred that knowledge of 
the fraud charged {n the petition first came to plaintiff's 
attention within five years next before the institution of 
this suit; that plaintiff, James W. ILouts, was disabled from 
bringing suit prior to the 31st day of December, 1876, he 
being up to that time a minor under twenty-one years of 
age. It is also averred that the receipts and acquittances 
set up in the answer were procured by false representations ; 
that the settlements of defendant were correct, and that the 
sum of $275.29, the amount shown by the final settlement 
to be the balance in defendant's lands, was all that was 
really due them, and by concealing from them the fact that 
a suit had been brought by their attorney against defend- 
ant, and the fact that defendant took credit for $501.66 
more than he was entitled, and the fact that he had omitted 
to charge himself with a large sum of interest which he 
had collected. Upon the trial of the same, judgment was 
rendered for defendant, from which plaintiffs have appealed 
and seek a reversal on the ground that the judgment is 
against both the law and evidence. 

It appears from the record before us that Charles Iouts 
died in November, 1857, leaving a will in which he pro- 
vided that all the property, both real and personal, should 
be sold and his debts satisfied; that the sum of $1,500 
should be paid to Emma Cockrell; that whatever then re- 
mained should be paid to these plaintiffs, his children. De- 
fendant was appointed executor of this will, and as such 
qualified in December, 1857, and took charge of the estate. 
It further appears that the entire proceeds of sale of real 
and personal property and rental of lands amounted to 
about $4,500; that this small estate, which does not appear 
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to have been in any way complicated or difficult of man- 


agement, was in process of administration eleven years, 
the defendant in the meantime making four annual settle- 
ments, the first of which was made on the 15th day of 
February, 1859; the second, on the 14th day of February, 
1860; the third, on the 11th day of May, 1863; the fourth, 
on the 6th day of July, 1867; and on the 10th day of July, 
1868, final settlement was made showing a balance of 
$275.29 in defendant’s hands. It further appears that de- 
fendant, in August, 1860, sold his testator’s real estate for 
the sum of $2,842.50, and received at that time, in cash, 
$947.50, and took from the purchaser two notes, each for 
$947.50, payable in one and two years with ten per cent 
interest, and that the notes and interest were collected. It 
further appears that although more than two years elapsed 
between the sale of the real estate in August, 1860, and 
the third annual settlement in May, 1865, and more than 
jour years intervened between the settlement in 1863 and 
the fourth settlement in July, 1867, and that one year inter- 
vened between the last settlement and the final settlement 
made in 1868, defendant wholly failed and omitted to charge 
himself with any interest collected on the notes given for pur- 
chase money of the real estate, or on any balance in hand, 
It further appears from the fourth annual and final settle- 
ment, after excluding credits allowed defendant for services 
iis executor, commission, ete., and for money lost and inter- 
est thereon, that he only disbursed the sum of $2,320.23 of 
‘he $4.500 of assets which came to his hands, and that of 
tiie sum so disbursed, about $1,500 was paid on account of 
the legacy to Emma Cockrell, about $200 for repairs of farm, 
and $112 allowed for uncollected notes, thus showing of the 
amount disbursed about $500 went to the payment of debts 
und expenses of administration, other than credits allowed 
detendant for services, commission and attorneys’ fees, 
Which amount in the aggregate to about $480, only about 
$20 less than all the debts and other expenses of adminis- 
tration. It further appears from the evidence, that defend- 
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ant deposited in 1864 with Gilkeson, Port & Co., $1,100 of 
money of the estate, that this money was lost, and that 
defendant was unsuccessful in a suit instituted by him to 
recover it. It further appears that defendant, not content 
with taking a credit for the same as lost, took credit in his 
fourth settlement for the interest on said sum for $301.66, 
the latter sums being in excess of what was right or of what 
in any view of the case, he was entitled to. It also appears 
that while he took credit for interest on money lost to the 
estate, he omitted to charge either any interest actually col- 
lected by him, or any interest whatever. 

We are of the opinion that the above statement shows 
such misconduct on the part of defendant as to vitiate, at 
1, ADMINISTRATION : least so far as the items of interest are 
ment. concerned, the settlements attacked, and 
to entitle plaintiffs to an accounting for the improper credit 
of $501.66, and the interest collected by defendant and 
omitted to be charged. Executors and administrators are 
regarded as trustees with reference to the estate confided to 
their care and management, (Merritt v. Merritt, 62 Mo. 150,) 
and while in making their settlements, they represent them- 
selves, they also represent the estate, and the interest of 
those concerned in it, and in making such settlements “any 
omission or concealment that wrongs the estate must be 
considered as fraudulent without reference to the motive 
that dictates it.” Clyce v. Anderson Ex., cte., 49 Mo. 37; 
Hook v. Payne, 14 Wall. 252. Mere mistake innocently 
made would not justify the vacation of a settlement for 
fraud, but such an interference with a settlement would be 
justified when it appears, as we think it does in the case 
before us, that an executor or administrator willfully omits 
to charge himself with assets which he knows came to his 
hands, and for which he knows he has not accounted, be- 
cause such conduct is a violation of that good faith, which 
the law imposes on all trustees, and is not consistent with 
honest and fair dealing. 

It is contended by counsel that the statute of limita- 
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tions interposes a bar to plaintiff’s right of action. This 
>» ——:——: im- Position, we think, is not well taken, in 
itations. view of the facts disclosed by the evidence. 
The oldest one of the plaintiffs attained his majority on the 
22nd day of May, 1872, the first suit brought by plaintiff 
was instituted on the 27th day of January, 1877, within 
five years after he became of age. A voluntary non-suit 
in this suit was taken in June, 1878, and the present suit 
was commenced on the 27th day of September, 1878, within 
one year after non-suit. 

It is also insisted by counsel that the receipts and ac- 
quittances procured from plaintiffs on the 2nd day of Feb- 
3 <a, Telense of ruary, 1877, are a full and complete defense 

by fraud, to the action of plaintiffs. It appears from 
the record before us that after defendant’s final settlement 
in 1868, in which a balance of $275.29 was found to be in 
his hands, he rested upon this settlement till about the 22nd 
day of January, 1877, when he was roused into activity by 
the fact that plaintiffs, having been advised in the fall of 
1876 of a final settlement, had employed counsel in John- 
son county to recover what was due them from the estate 
of their father, and upon being notified of that-fact by the 
attorney employed, and settlement demanded, accompanied 
with the statement that unless it was made suit would be 
brought, (which suit was in fact brought on the 27th day 
of January, 1877,) defendant did not undertake a settle- 
ment with one who was on the ground and personally cog- 
nizant of the matters in dispute, but, on the contrary, looked 
away to Washington county, Tennessee, where plaintiffs 
resided, and procuring copies of the settlements placed 
them in the hands of his son, an attorney, and sent him to 
Tennessee to settle with plaintiffs; that the son left War- 
rensburg on the 22nd day of January, 1877, arrived at 
Jonesborough in Washington county, where plaintiffs lived 
on the 25th day of January, and on the 26th day of Jan- 
uary employed a local attorney to make the settlement, who 
Was to —~ according to his statement in evidence, $40 
—79 
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to get pl: aintifts to take $275.25 and give rece sipts ; that it 
was understood that oe local attorney was not to make 
known to plaintiffs the presence of young Mr. Shepherd 
from Missouri. 

It also appears that the local attorney, supplied with 
the settlements, entered at once upon the work he was com- 
missioned to do, and was so engaged for about one week 
without suecess, when, on the afternoon of the 2nd day of 
February, about four o’clock, negotiations were resumed, 
and with the combined efforts of the local attorney and 
Mr. Shepherd, the latter of whom then, for the first time, 
appeared, the receipts and acquittances set up in defendant’s 
answer were procured from each of plaintiffs acknowledging 
full payment of all demands growing out of the exec utorship 
of said defendant of the estate of their father, and releas- 
ing him from all claims or demands of every kind, and all 
suits that had been or might thereafter be brought. There 
Was no sum specified in either of the receipts; both of 
them were under seal; both were attested by four witnesses, 
and to each of them was attached the certificate of a notary 
publie certifying that two of the attesting witnesses had 
appeared before him and after being sworn stated that the 
signatures to each one of the receipts were genuine, that 
they were present when they were executed, and that the 
parties executing them had signed the same voluntarily and 
understandingly for the purposes expressed therein. 

It further appears that at the time defendant entered 
upon the executorship of this estate in 1857, both of plaint- 
iffs were infants, one about three and the other about six 
years old, that they resided at that time in Virginia, and soon 
thereafter removed to W ashington county, Tennessee, where 
they have continued to reside, and that they were not in- 
formed that a final settlement had been made of the estate 
till 1876. We think it sufficiently appears from the evi- 
dence that plaintiffs were induced to accept the $275.29 and 
execute the receipts and acquittances in evidence upon the 
faith of representations made that the settlements were cor- 
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rect, and that said sum was all that was due them, that they 
were not informed of the fact that defendant only lost 
$1,100, and that a credit for $301.66 of interest on the sums 
so lost was taken by defendant, nor of the fact that defend- 
ant had omitted to charge himself with interest on the pro- 
ceeds of sale of real estate actually collected by him. It is 
clear to our minds that facts were concealed from plaintiffs 
in the procurement of these receipts which ouglit to have 
been communicated by defendant, and that the transaction 
is not characterized by that fairness, necessary to give it 
validity. 

Why should the defendant, after sleeping for eight 
years after final settlement, upon being informed in Jan- 
uary, 1877, by an attorney at Warrensburg, who was on 
the ground and personally cognizant of all the facts neces- 
sury to be known in order to a fair adjustment, that he had 
been employed by plaintiffs to settle their claims against 
him, and if not settled, to bring suit immediately, send a 
messenger to plaintiffs in a distant state who were not in a 
condition to know the facts connected with the settlement? 
Why resort to the extraordinary methods to procure the 
receipts of plaintiffs—such as the employment of a local 
attorney in Tennessee by the attorney sent from Missouri, 
to get plaintiffs to take $275.29 and give receipts, with the 
understanding that the presence of the Missouri attorney 
was not to be communicated to plaintiffs’ Wohiy, if con- 
scious of the fairness of the transaction, resort to the un- 
usual step of procuring the certificate of a notary public 
to the fact that two of the subscribing witnesses to the re- 
ceipts taken testified before him to the execution of the 
receipts and that they were executed voluntarily and under- 
standingly? We are justified in inferring that its purpose 
Was to give the color of fairness to the proceeding, and may 
say of it, as was’ said in the case of Baldwin v. Whitcomb, 71 
Mo. 651: “ Whenever fraud is the matter in issue, any 
unusual clause in an instrument, any unusual method of 
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transacting the business, apparently done to give the trans- 
action an air of honesty, is itself a badge of fraud.” 

The judgment will be reversed and cause remanded 
with directions that the circuit court proceed te take an 
account as to interest collected and not accounted for by 
defendant in his settlement, and in said accounting to charge 
defendant with the sum of $301.66, that sum being in ex- 
cess of the $1,100 of money lost to the estate, and for which 
defendant took credit improperly, with interest with annual 
rests, and to render judgment for plaintiffs for such sum as 
may be found due on said account. All concur. 
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1. Stockholders: povsie tianitity. The constitution of 1865 went 
into force July 4th of that year; but the double liability clause con- 
tained in {t was not carried into effect by appropriate legislation till 
the act of March 19th, 1866. Between these dates, viz: on the Ist 
day of January, 1866, certain bonds were issued by a corporation. 
This double liability was abolished by the constitutional amend- 
ment of November 8th, 1870. In an action brought after 1870; 
Held, that the holders of the above bonds were not entitled to en- 
force against the stockholders of this corporation the double liability 
provided by the constitution of 1865. 

$ : RAILROAD cCoMPANIES. By the Revised Statutes 

1855 the holders of stock in railroad companies were not subject to 

the double liability imposed on stockholders in other corporations. 

R. 8. 1855, p. 372, 213; p. 413, 210; p. 438, 2 57. 

Tho Bellefontaine Street Railway Company (of St. Louis) 

was a railroad company within the meaning of the statute of 1855 

defining the stockholders’ liability. 

Stockholder’s Liability: srt-orr. In a proceeding under the 

statute by motion for execution against a stockholder, the stock- 

holder is entitled to offset against his liability any demand he may 
have against the corporation. 
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Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Broadhead & Iaeussler and C. O. Bishop for appellant. 
J. M. & C. H. Krum for respondent. 


Martin, C.—This was a proceeding by motion under 
the statute for execution against the defendant as a stock- 
holder in the Bellefontaine Railway Company. On the 
5th day of March, 1877, the plaintiff’s intestate recovered 
judgment against the Bellefontaine Railway Company in 
the sum of $13,158.60. This judgment was rendered on 
certain bonds issued by said company on the Ist day of Jan- 
uary, 1866. Execution having been returned nulla bona, 
the plaintiff filed his motion against William II. Benton 
for a judgment against him as a stockholder in the company 
at the date of the issue of the bonds and at the time of 
filing the motion. The allegations were sufficient to adimit 
the evidence in the case, which was contained in an agreed 
statement of the facts. 

It appears that the company was organized on the 15th 
day of March, 1864, under a charter granted by special act 
of the legislature contained in Session Acts 1862-3, page 
488; that William II. Benton, defendant, became a sub- 
scriber on the 10th day of February, 1865, for 518 shares 
of the capital stock, of the par value of $100 per share ; 
that by an increase of the capital authorized by vote on the 
20th day of September, 1865, he became entitled to another 
518 shares, making 1,036 shares in all; that after parting 
with some of this stock he remained owner of 734 shares, 
of the par value of $73,400, for which a certificate was 
issued to him dated June 7th, 1869; that on these shares 
there was actually paid in, $67 per share, leaving unpaid 
$33 per share, or a sum equal to $24,222. It also appears 
that said Benten, on the 22nd day of May, 1876, obtained 
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a judgment against the company for $14,913.10, on which 
an execution had been returned nulla bona; that on the 
10th day of April, 1876, he recovered another judgment in 
the sum of $13,088.33, upon which he had realized $2,- 
835.50, leaving the remainder unsatisfied; also that he 
holds as owner thereof a note of the company in the sum 
of $2,500, due in December, 1875. It was admitted that 
the plaintiff’s intestate acquired the bonds upon which the 
judgment was rendered by devise from her husband, who 
died July 25th, 1874. There were other judgments and 
other execution creditors of the company, claiming judg- 
ment against the defendant as stockholder. 

The cireuit court held the defendant liable to the exe- 
eution creditors of the company in a sum double the amount 
of his stock, giving credit of course for the amount of stock 
paid up, and rendered judgment in favor of the plaintiff 
in the sum of $16,236.99. This judgment was, on appeal 
to the St. Louis court of appeals, reversed, with directions 
to assess judgment against him for the unpaid portion of 
his stock on the basis of single liability only, and to allow 
him to oftset any matured indebtedness held by him against 
the company. From this judgment the plaintiff has ap- 
pealed, 

Whether the defendant is responsible as a stockholder 
under the double liability clause in force at different times 
in this State constitutes the principal question for decision. 

I. It is difficult to perceive how he could be held an- 
swerable to this plaintiff under the double liability clause 
1. srockronprrs: Of the constitution of 1866. Although 
double ability, ~— that constitution went into force July 4th, 
1865, the double liability clause contained in it was not 
-arried into effect by appropriate legislation until the pass- 
age of the act of March 19th, 1865. Afterward, and before 
the commencement of this proceeding, that clause was en- 
tirely repealed by the constitutional amendment of Novem- 
ber 8th, 1870. This amendment declared that all laws, 
ordinances and provisions inconsistent with it should be 
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forever abolished. The law-making power imposed this 
liability on the stockholder, and it assumed the right to 
relieve him from it, a right which cannot be questioned 
except by those creditors, who could successfully show that 
the obligation of their contracts had been impaired by the 
act of repeal. Clearly the plaintiff in this case cannot in- 
sist that the obligation of his contract has in any way been 
impaired by this change in the liability of the stockholder, 
because it originated anterior to the 19th day of March, 
1866, at which date the double liability clause of the con- 
stitution of 1865 first took effect; the bonds upon which 
his judgment is founded, having been issued January 1st, 
1866. They certainly could not have been issued upon the 
faith of the double liability clause of March 19th, 1866. 
And the fact that the act imposing that liability was soon 
afterward passed, and for a time furnished a better remedy 
for the enforcement and collection of the bonds would not 
have the effect of so connecting the double liability clause 
with the obligation of the bonds as to place that clause 
beyond the power of the law-making power to repeal it, as 
the contracts were entered into before it was passed. The 
protection against repeal of the clause is recognized only 
as to contracts made on the faith of the clause. Prov. Sav. 
Just. ¢. Jackson Place Skating Rink, 52 Mo. 552; Hawthorne 
v. Calef, 2 Wall. 10. The court of appeals was, therefore, 
right in holding that if the defendant was subject at all to 
the double liability clause, it had to be by reason of some 
previous law or constitution. 

II. It is claimed by counsel for plaintiff that the de- 
fendant was subject to the double liability clause of section 
13, chapter 34, being “An act concerning corporations.” 1 
R. 8. 1855, p. 872. It is unnecessary to consider the lan- 


guage of this section. It purports to embrace “all corpo- 
rations hereafter created by the legislature, unless otherwise 
specified in their charter,” and imposes upon the stock- 
holder thereof the double liability clause as to “all debts 
contracted during his ownership” of the stock. The Belle- 
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fontaine Railway Company was created by the legislature 
after the enactment of this chapter; there was no provis- 
ion in its charter inconsistent with the section imposing the 
double liability; and the bonds upon which plaintiff ob- 
tained judgment were issued while defendant was owner 
of the stock in controversy. If the defendant, as stock- 
holder of this company, is not in some manner relieved 
from the effect of the double liability clause of the Cor- 
poration Act, then the plaintiff, as a holder of the bonds so 
issued, must have the right to invoke its ad "antages asa 
part of the obligation of his contract, notwithstanding any 
subsequent repeal. 

Ill. The court of appeals held that the defendant, as 
a stockholder in a railway company, was relieved from the 
. -__. aie Couble liability clause of the Corporation 
road companies. = Act, by virtue of section 57 of the 39th 
chapter of the statute of 1855, containing “An act to author- 
ize the formation of railroad associations and to regulate 
the same ;” (R. 8. 1855, p. 438, § 57;) which reads as fol- 
lows: “All existing railroad corporations within this State, 
and such as now are or may be hereafter chartered, shall 
respectively have and possess all the powers and privileges 
contained in this act; and they shall be subject to all the- 
duties, liabilities and provisions, not inconsistent with the 
provisions of their charter, contained in this act.” One of 
the “ privileges” and “provisions” in this Railroad Act, 
extended by the 57th section to all existing and after-char- 
tered railroad corporations is contained in the 10th section 
thereof and reads as follows: Every stockholder of any 
company formed under this act, shall be individually liable 
to the creditors of such company, to an amount equal to 
the amount unpaid on the stock heid by him, for all debts 
and liabilities of such company, until the whole amount of 
the capital stock so held by him shall have been paid to the 
company.” * * It will be observed that this clause 
assumes to fix the liability of the stockholder to creditors, 
und that such liability so fixed is measured by the unpaid 
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amount of his capital stock. Of course this provision is 
inconsistent with the double liability clause in the general 
Corporation Act, and I think the court of appeals was 
right in holding that it established and was intended to 
establish the single liability clause with respect to stock- 
holders in railroad corporations. It is true that the section 
on its face purports to apply to corporations “ formed under 
this act,” and that the Bellefontaine Railway Company was 
not formed under the act. But we have seen that the 57th 
section extends the “ privileges” ‘and provisions of the act 
to all existing railroads in the State, and such as should 
thereafter “be chartered.” This was a subsequently char- 
tered railroad, and if it is a “railroad corporation” within 
the meaning of the 57th section, then its stockholders are 
protected by the 10th section, which imposes the single in- 
stead of the double liability on such corporations. 
1V. The court of appeals held that a horse or street 
railroad, like the one of which the defendant is a stock- 
3. rHERELLEFON- holder, was a railroad corporation within 
TAINESTREET RAIL ° » . 
WAY COMPANY. the meaning of the 57th section of the 
Railroad Act of 1855. Not deeming it proper to express 
in opinion outside of the case before us, it is sufficient to 
suy that in our opinion the ruling was correct in its appli- 
cation to the Bellefontaine Railway Company. The precise 
question is not whether a horse or street railroad company 
could have organized and become a legal corporation under 
the general railroad act of 1855, but whether the 57th sec- 
tion of that act was broad enough to inelude what is known 
as a horse or street railroad under the general term of “ex- 


isting railroad corporations,” or such as should thereafter be 


* chartered.” 

It will hardly be claimed that all the railroads existing 
in the State in 1855 with the rights and privileges peculiar 
to their different charters, could have been organized under 
the act of 1855. The point for decision cannot be very 
satisfactorily disposed of by considerations extending no 
further than the actual methods of locomotion employed 
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by the companies. The charter of the Louisiana & Colum- 
bia Railroad, (which afterward was copied in the charter 
of the Hannibal & St. Joseph Railroad,) was granted in 
1837, and seems to contemplate a possible use of the rail- 
road track by citizens in their own carriages under regula- 
tions prescribed by the company. Indeed the further we 
go back into the past the nearer we come to the primitive 
railroad, which was operated exclusively by animals as the 
propelling power. In truth the horse railroad more nearly 
approximates the primitive idea of a railroad than those 
vast agencies operated by steam which have done so much 
in modern times to develop the material resources of the 
world and advance its civilization. 

But even applying this narrow test embraced in the 
methods of locomotion, it would be impossible to exclude 
the Bellefontaine Railroad Company from the meaning and 
operation of the 57th section of the Railroad Act. By the 
7th subdivision of the 29th section of that act, every com- 
pany organized under it is authorized ‘to take and convey 
persons and property on their railroad, by the power or 
force of steam, or of animals, or by any mechanical power, 
and to receive compensation therefor.” 1 R. 8. 1855, p. 
426. By the 2nd section of the charter of the Bellefontaine 
Railway Company, it was authorized to operate a double 
or single track “in the eity and county of St. Louis.” By 
the 4th section it is provided that “the said railway 
shall be operated by horse power only within the limits of 
the city of St. Louis.” Sess. Acts 1863-4, pp. 488, 489. 
As to that part of its line at that time outside of the city 
limits, there would seem to have been no prohibition against 
the use of steam. Curiously enough the charter contains 
no express provision indicating what shall be carried,whether 
freight or passengers or both. But undoubtedly the broader 
test of comparison is the safer one. Ilorse or street rail- 
roads, as far as they are employed in the cities, serve the 
same uses and purposes for which railroads are used be- 
tween distant points in the country. They possess the same 
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essential features as servants of the public, the principal 
differences being traceable to the peculiar character of the 
territory they are operated in, and the safety, comfort and 
wants of the people in that territory. 

V. Another question not less important than the one 
disposed of is, whether the defendant is entitled to have 
4 srockworper’sir- Credited on his stock hability any debts 
aniLity: set-off, — existing in his favor against the company. 








This question becomes important in consequence of the 
conclusion reached by us, which exempts the defendant from 
the double lability clause. It seems from the evidence in 
the record, as well as the agreed statement of facts, that the 
defendant is a judgment creditor of the corporation in the 
ieregate swin of $28,001.43, upon which he has realized 


Se 


only $2,835.50; also that he holds an unpaid note of the 


company in the sum of $2,500, The court in its final order 
awarding an execution against the defendant found that 
the company was indebted to him in the sum total of $82,- 


655.49, which must have ineluded other indebtedness, and 
after allowing this sum as a credit on his stock liability to 
creditors, it adjudged him still liable to the extent of a bal- 
ance of $64,144.51, a sum more than sufficient to satisfy the 
plaintiff’s execution. But as we hold that he is not sub- 
ject to the double liability clause, but only for the amount 
of his unpaid stock, which amounts to $24,222, it is evi- 
dent that if these counter-debts are to be allowed as credits, 
luis liability to creditors will be entirely extinguished and 
judgment will have to go in his favor. 

The learned counsel for the plaintiff insists that these 
judgments and cross-demands in favor of the defendant 
cannot be taken into consideration in determining the de- 
tendant’s statutory liability. The right to offset the indebt- 
edness of the company to him against this liability has 
come quite frequently before the courts of late years, but 
has never been passed upon by this court. The decisions 
in other states are so conflicting that they fail to furnish 
any very satisfactory guide in the construction and enforce- 
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ment of our statute. It is impossible to understand them 
well except in connection with the provisions and phrase- 
ology of the statutes which they assume to construe and 
enforce. 

Under a statute in New York which provided “that 
for all debts due and owing by the company at the time of 
its dissolution, the persons then composing such company 
shall be individually responsible to the extent of their re- 
spective shares of stock and no further,” it was held ina 
suit in equity by a creditor against the stockholder, that 
they were entitled to a deduction on their liability, for such 
sums as they had paid in good faith for the debts of the 
company and for money advanced for the benefit of the 
company. Briggs v. Penniman, 8 Cow. 387. Under an- 
other statute in the same state which provided that “the 
total amount of indebtedness shall not exceed three times 
the amount of the capital stock actually paid in; and in 
case of any excess the directors who suffered it shall in their 
individual capacity jointly and severally be liable for such 
excess to the corporation, and in event of dissolution, to 
any of the creditors, to the full amount of such excess ;” 
it was held that the directors, in a suit against them by 
creditors, were entitled to offset their advances to the com- 
pany and debts contracted by them for the benefit of the 
company. Talmadge v. Fishkill Iron Co., 4 Barb. 382. Ina 
proceeding in behalf of creditors to wind up an insolvent 
bank in the same state, under an act of the legislature of 
1849, it was held that the stockholders were not entitled to 
any deduction for debts due them by the company. The 
decision was placed by Judge Denio upon the peculiar char- 
acter of the proceeding authorized by the statute, which 
had for its object the enforcement of every stockholder’s 
liability and the distribution of what was collected to all 
the creditors, whetlier stockholders or not. He remarks:. 
“Under the Manufacturing Act and in some other corpora- 
tions, a creditor might sue a single stockholder, who might 
set up in reduction of his liability that he was also a cred- 
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itor.’ Matter of the Empire City Bank, 18 N. Y.199. In 
the Manufacturing Act of New York it is provided that 
“all the stockholders shall be individually liable to the cred- 
itors of the company to an amount equal to the stock held 
by them respectively for the debts of the company, until 
the whole capital shall have been paid in.” In the con- 
struction of this provision the courts of New York have 
invariably held that the stockholders, when sued by a cred- 
itor, was entitled to a reduction of his liability to the extent 
of the indebtedness held by him in good faith against the 
company. Agate v. Sands, 8 Daly 67; Garrison v. Howe, 
17 N. Y. 458; Agate v. Sands, 73 N. Y. 620; Mathez v. 
Neidiz, 72 N. Y.100; Briggs v. Corniell, 9 Daly 436 ; Wheeler 
vr. Millar, 90 N.Y. 354. 

This right of reduction was ably examined by Chief 
Justice Church in Mathez v. Neidiz, and it was conceded to 
the stockholder upon equitable principles. Ife says: “This 
is nota direct provision of the statute, but an equitable 
construction of it, on the assumption that it was not the 
design of the framers of it, that a stockholder, who was a 
ereditor of the company to the full amount of his stock, 
should be individually liable to another creditor, as he stands 
upon the same ground and is entitled to claim under the 
act equally with the creditor who is not a stockholder.” 
The doctrine of this case is expressly recognized in the 
recent case of Wheeler v. Millar, a case which might be mis- 
understood upon a casual reading. In this last case the 
stockholder held a small debt against the company, while 
the company held a much larger one against him on account 
of his subscription for stock. In an action under the stat- 
ute against him by an outside creditor, it was held that as 
the balance of accounts between himself and the corpora- 
tion was against him, be was not a creditor, and possessed 
nothing which could be noticed in reduction of his statutory 
liability. TTis claim as a creditor was exhausted as an oft- 
set against his liability as a subscriber for stock, and left 
nothing to be credited on his statutory liability, which, 
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under the act, was measured by the amount of his stock, 
irrespective of any payments made on account of it. Under 
the law of set-off he was entitled to credit his claim against 
his contract liability ; and to admit it in equity, against his 
statutory liability, would have been giving him the benefit 
of it twice, and accordingiy it was demied. If the balance 
had been in his favor so as to make him a creditor of the 
company, he would have received the benefit of the balance 

on his statutory lability. | 

Under a statute in Illinois declaring that “whenever 
default shall be made im the payment of any debt or liabil- 
ity contracted by the corporation, the stockholders shall be 
held individually responsible for an amount equal to the 
amount of stock held by them respectively,” 1t was decided 
that a stockholder could not, in an action by a creditor to 
enforce this liability, set-off an indebtedness of the com- 
pany to himself, for want of mutuahty. Buchanan v. Meis- 
ser, 105 Ill. 638. The court in its opimon decline to say 
what would be the result if the statute liahhty was ex- 
eceded in amount by counter-indebtedness of the company. 
It has been held in the same state that the stockholders 
under this statute are liable in the nature of partners to the 
extent of the amount of their stock. Gauch r. Jlarrison, 
12 Bradw. 457; Meisser v. Thompson, 9 Bradw. 368. 

A statute in the state of Maine provided that “the in- 
dividual property of every stockholder shall be liable to the 
amount of his stock for all debts due from the corporation 
contracted during his ownership of the stock.” In constru- 
ing this statute the court, as well as all parties to the cause, 
seem to have assumed that without some statute authorizing 
it, the indebtedness due to the stockholder from the corpo- 
ration could not be taken into account against his stock 
hhability, and the principal issue in the case was, whether 
the indebtedness pleaded by the defendant came within the 
purview of a subsequent act of the legislature permitting 
certain payments to the use of the company to be taken 
into account. Grose v. Tilt, 36 Me. 22. In a suit in Penn- 
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sylvania by a mutual insurance company to collect a pre- 
mium note, it was held by Chief Justice Gibson that the 
defendant after insolvency of the company could not offset 
an indebtedness of the company to him. JZilier v. Alleghany 
Mutual Ins. Co., 3 Pa. St. 470; Lawrence v. Nelson, 21 N. 
Y. 158. 

A statute in Maryland provided that the “ stockholders 
shall be severally and individually liable to the creditors of 
the company in which they are stockholders to an amount 
equal to the amount of stock held by them respectively, 
for all debts and contracts made by such company until the 
whole amount of capital stock fixed and limited by such 
company shall have been paid in.” It was held in a suit in 
equity by creditors that this statute contemplates an abso- 
lute liability irrespective of debts, and that there could be 
no set-off as against creditors. JJathews v. Albert, 24 Md. 
527. 

A charter of a corporation in Georgia contained a pro- 
vision that “the stockholders in said company shall be 
liable pro rata tor the debts of said company to the amount 
of the stock they respectively hold.” In construction of 
this clause it was decided that if a stockholder had paid his 
pro rata share of the debts of the company, or if the com- 
pany was indebted to him in good faith for an amount equal 
to his pro rata share, he could not be made liable again. 
Boyd ¢. Hall, 56 Ga, 563, 

In construction of the 20th section of the Bankrupt 
Act, which declares that “in all cases of mutual debts or 
mutual credits between the parties, the account between 
them shall be stated and one debt set-off against the other, 
and the balance only shall be allowed or paid,” it was held, 
after suit brought by an assignee and bill filed by the de- 
fendant to enforce the set-off of a debt against the company, 
that such indebtedness did not constitute either a legal or 
equitable offset, and it could not be accepted in reduction 
of the stockholder’s liability. Sawyer v. Hoag, 17 Wall. 
610. The doctrine of this case has been recently recog- 
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nized and approved by the same court. Scovill v. Thayer, 
105 U.S. 152. 

In this State the summary remedy for the enforcement 
of the double hability of stockholders as contained in sec- 
tion 13, (Wag. Stat., 291,) of the chapter on corporations, 
having been changed so as to conform with the repealing 
amendment of 1875, declares that “if any execution shall 
have been issued against the property or effects of a corpo- 
ration, and if there cannot be found whereon to levy such 
execution, then such execution may be issued against any 
of the stockholders to the extent of the amount of the un- 
paid balance of such stock by him or her owned.” BR. 8. 
1879, § 736. The right of the plaintiff to an execution 
against the defendant rests upon this section; and the right 
of the defendant toa reduction of his statutory liability 
on account of debts due him from the company must depend 
upon the construction and effect given to it by the courts 
under our existing law. It is evident that the question 
could be decided either way in pursuance of good authority. 
The popular efficiency of numerical majorities as applied to 
judicial authorities cannot be accepted in disposing of legal 
questions. It, therefore, becomes necessary to look at the 
principles underlying the point in controversy, and the 
probable consequences which must follow its final deter- 
mination. 

In the first place it may be observed that there is a 
marked distinction between our statutes and the statutes 
in the other states which have been referred to. In the stat- 
utes of such states when the particular contingency defined 
by them respectively happens, the stockholder becomes in- 
dividually liable to the creditor in an amount equal to the 
full amount of the stock owned by him. This liability is 
not affected in any manner by the condition of his stock 
account. It is a‘matter of no consequence whether his 
stock has been paid up or not paid up. The liability is a 
creature of statute, and is not based on any liability what- 
ever of the stockholder to his company. After having paid 
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up his stock in full, he may find himself liable to a creditor 
in the same amount. Ilis liability under our statute is a 
very different thing. It is based upon his contract liability, 
and is measurable by what is due or payable under it. The 
statute takes up his contract liability for unpaid stock as it 
finds it, and subjects it to the demands of the execution 
creditor. In discharging this liability to the creditor, the 
stockholder is also discharging 1t to the company. This is 
not the case with the statutes in the states referred to, al- 
though such payment may well give to him something in 
the nature of a demand against his company. The unpaid 
stock of a stockholder constitutes a portion of the assets 
of the company. When demanded by the company he is 
permitted to reduce lis liability by a counter-indebtedness 
of the company to him. It1s said that there is a mutual 
indebtedness here which authorizes the offset. When the 
same liability for unpaid stock is subjected to the behests 
of an execution creditor because it constitutes available 
assets of the company, why should he be prevented from 
showing that the company is indebted to him in an amount 
which leaves the enforcement of the liability against him, 
irrespective of counter-indebtedness, devoid of the equity 
which naturally suggests the adjustment of cross-demands. 
Indeed our statutes go so far as to secure in a measure the 
right of offset on non-negotiable debts in spite of assign- 
ments and transfers. TR. 8. 1879, § 3868. 

Certainly there is no mutuality of mmdebtedness in this 
case, if we look merely at the parties between whom the 
controversy has arisen. And a want of such mutuality, to 
be determined by inspection of the parties, is sufficient to 
exclude the defendant from the benefits of a legal offset. 
But the inability of the defendant to avail himself of a 
legal offset, constitutes one of the recognized grounds upon 


which equity interposes its relief in favor of the cross-de- 
mand. Barnes ¢«. MeMullins, 78 Mo. 260. 
The argunent of those who deny the equity belonging 
to the relation of a stockholder as a creditor, starts with the 
1l—79 
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proposition that all capital and obligations for unpaid cap- 
ital constitute a trust fund for ereditors—a_ proposition 
which every one in this country will admit. It is next 
argued that if a stockholder is permutted to bring forward 
his claims against the company as an offset against his lia- 
bility to creditors, he would in this manner obtain payment 
of his demand in preference to other creditors. Accord- 
ingly he is entirely excluded by this course of reasoning as 
a creditor, and the trust fund in dispute is handed over en- 
tirely tothe suing creditor, who thereby obtain full prefer- 
ence and satisfaction of his demand, thus obtaining the 
advantage which was denied to the other creditor, merely 
because he was a stockholder. It is difficult to perceive on 
what principle one creditor should be preferred to another. 
The injustice of the inequality is as apparent when 1t 1s 
suffered by one as by the other. A stockholder has the 
same right with a stranger to become a creditor of the 
company. Neither is there anything illegal or reprehensi- 
ble in the mere fact of his being indebted to the company 
for unpaid stock. It may be that he has paid all calls which 
have been made upon him, and that he is not delinquent in 
any respect. Be this as it may, his unpaid stock consti- 
tutes assets of the company in like manner as if paid up, 
and creditors along with himself may be regarded as con- 
tracting with the company on the faith of this unpaid 
stock, in like manner as if paid up. It constitutes the 
same amount of assets in whatever form it may be. The 
defendant, notwithstanding he is a stockholder, has the 
right as a creditor to a share in this fund. As a creditor it 
may be said that he has an equitable lien upon it along 
with all the other creditors. An enforcement of the sum- 
mary remedy against it by execution in favor of one cred- 
itor alone must result in a destruction of his equitable right 
andlien. It may be said that this result follows the enforce- 
ment of it as against any other assets of the company. 
But in relation to such other assets the creditors stand upon 
an equality; and the reward of priority is the result of dili- 
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vence in the one first moving. But in respect to the assets 
in the shape of an obligation of the creditor in the capacity 
of a stockholder, there would seem not to be the same 
equality in respect to the summary remedy, for the reason 
that such creditor could not move for an execution against 
himself; and unless his interest is protected in some man- 
ner in the summary proceeding, his undoubted equity in 
the fund which ought to extinguish cr reduce his obliga- 
tion as a stockholder, will be ignored and lost. 

Tn this case the defendant holds executions against the 
company amounting to about $28,000—more than double 
the amount of plaintiff's demand as a creditor. IILis exe- 
cutions have been returned unsatistied. The extreme limit 
of lus hability at law for unpaid stock is $24,000. The 
company, however, would not be justified in calling for it 
except on the terms of his contract of subscription. Neither 
could 1t call from him any more than the same per cent- 
ave Which it calls from the other stockholders; and, ac- 
cording to the best considered authorities, he would have 
the nght to set-off his judgments against the company in 
reduction or extinguishment of liability on the call. Asa 
creditor he has an equitable interest in this fund, which 
distinguishes him from other stockholders; but the extent 
of it cannot be ascertained and adjudged in any proceeding 
at law instituted by or against him. Neither can he, like 
any other judgment creditor, as already stated, invoke the 
statutory remedy against this fund as assets of the com- 
pany, not being able to move for an execution against him- 
selt. In no proceeding, except in equity, can his share in 
this fund be ascertained and adjudged, because in no other 
proceeding can an account be taken of the total amount of 
debts and liabilities, the amount and number of shares of 
stock, the amount of capital paid in, and the amount re- 
maining unpaid from each stockholder, and the fractionai 
portion of liability which must fall upon each stockholder. 

For these reasons I am persuaded that the conclusion 
reached by the St. Louis court of appeals in Webber v. 
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Leighton, 8 Mo. App. 502, and the New York court of ap- 
peals in Mathez v. Neidiz, 72 N. Y. 100, is both sound and 
just; and that the equity of a creditor in the claim of a 
stockholder is a good defense in a proceeding at law or in 
the summary proceeding by motion for execution. The 
creditor has the option of suing all the stockholders in 
equity, in which case the exact liability of each can be 
ascertained and enforced, or he may sue at law any one of 
them or move for an execution against any one, in which 
case the exact liability of the stockholder cannot be ascer- 
tained or adjusted if he is also a Creditor. The absolute 
enforcement of the summary remedy against a single stock- 
holder, who is also a creditor, would lead to injustice. In 
such cases it ought to be enforced within bounds which 
recognize and respect his equity as a creditor. Therefore, 
when it appears that the stockholder is a creditor in an 
amount equal to or greater than the amount of his unpaid 
stock, this fact of itself ought to constitute a sufficient 
defense to the proceeding against him by motion for execu- 
tion. When the stockholder’s debt for unpaid stock exceeds 
his claim as a creditor of the company, there would seem 
to be no valid objection to an enforcement of the summary 
remedy to the extent of the balance of his unpaid stock, 
because, as to that, he could not be considered in the light 
of a debtor with cross-obligations existing in his favor. He 
is as to such balance a debtor without the equity of a cred- 
itor. In accordance with the views herein expressed, the 
action of the court of appeals reversing the judgment of 
the cireuit court and remanding the cause, should be af- 
firmed. 

Under the double liability clause, which was enforced 
in the cireuit court, the plaintiff had such a wealth of lia- 
bility to count upon, that he could afford to pass without 
scrutiny a credit of thirty or forty thousand dollars. Since 
the fund he resorts to, is greatly reduced, it is proper he 
should have an opportunity to examine the genuineness of 
the credits which were admitted without question on the 
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former trial. Judgment of court of appeals affirmed, All 


concur. 


In the case of Cushman tv. Benton, the same questions were pre- 
sented and the same decision made as in the foregoing case, Martin, 
C., delivering the opinion. 





ALLEN V. Benton, Appellant. 


Motion for Execution against Stockholder: rxcrerrions, Ina 
proceeding under the statute by motion for execution against a 
stockholder in a corporation, the trial court sustained the motion 
and ordered execution. The stockholder saved no exception to this 
action of the court, but filed a motion to set aside the order. This 
motion was overruled, and to this ruling the stockholder took a bill 
of exception. eld that this was suflicient to bring up for review 
on appeal the errors alleged to have occurred below in sustaining 
the motion for execution. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
J. M. & C. IT. Kran for appellant. 
Tlenry ITiteheock for respondent. 


Martin, C.—This was a supplementary proceeding in 
favor of a judgment creditor of the Bellefontaine Railway 
Company by motion for an execution against the defendant 
as a stockholder in said company. The proceeding resulted 
in an order for an execution against the defendant in the 
sum of $2,474.81, from which the defendant appealed to the 
St. Louis court of appeals. The issues of law and fact, so 
fur as the merits of the controversy are concerned, are iden- 
tical with those in the case of Jerman’s Adm’r v. Benton,. 
which has been disposed of by us at this term. The only 
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difference between the records ot the two cases consists in 


the omission of the defendant to except to the action of the 
court in sustaining the motion for the execution. The court 
of appeals held that the motion did not constitute a dis- 
tinct and independent proceeding, but that it had to be 
treated like any other motion made in a pending suit, and 
that unless the action of the court, in sustaining or over- 
ruling it, was excepted to, no error was saved for review in 
the appellate courts. The judgment for that reason alone 
was affirmed, while in the Jerman case it was reversed and 
remanded for error going to the merits of the suit. Gerard 
B. Allen §& Co. v. Benton, 9 Mo. App. 579. 

Iam inclined to think that the court of appeals was 
right in holding that the motion did not technically con- 
stitute an independent proceeding, while it must be admitted 
that 1t is practically treated as such by the profession, and 
that it was so treated by the parties interested in its deter- 
mination. Perhaps a lawsuit in its legal sense cannot be 
regarded as at an end until the judgment has been satistied 
in court. And although supplementary proceedings on 
execution to a certain extent take the place of a suit in 
chancery, yet as the motion in this proceeding can be en- 
tertained only by the court rendering the judgment upon 
which the execution is asked, it is difficult to clothe it with 
all the attributes of an independent suit. ronson v. Wi- 
mington Life Ins. Co., 85 N.C. 411. But the court of ap- 
peals, having decided in the Jerman case that the facts 
which are identical with the facts of this record, did not 
under the law impose a double liability on the defendant 
as a stockholder, but only a liability for unpaid stock, erred 
in refusing to reverse the ease—an error which appears of 
record, and was saved by exception to the action on the 
motion to set aside the final judgment or order appealed 
from. The action of the court in sustaining the motion for 
an execution accomplishes nothing unless it is succeeded 
‘-by an order awarding the execution. The section contem- 
plates a final order to that effect, and expressly declares 
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that “no execution shall issue against any stockholder, ex- 
cept upon an order of the court.” JR. 8. 1879, § 736. 

The order in this case was made after trial of the facts, 
and is in the nature of a finding in favor of the plaintiif 
and a judgment or decree in accord therewith. It found 
defendant owner of 734 shares of the capital stock of the 
company on the 7th day of June, 1869, of the par value of 
$100 per share. It also found him liable to plaintiff on 
account of his said ownership of stock in the full amount 
of the plaintiff’s judgment with interest thereon and costs, 
recited to be $2,474.81 in full. It then reads as follows: 
“Tt is, therefore, ordered by the court that said motion be 
sustained, and that exeeution issue herein in favor of the 
plaintiff and against said William IL. Benton for the sum 
of $2,474.81, together with the costs of tlis proceeding 
under the plaintiff’s motion for execution herein.” The 
defendant in due time moved to set aside the finding and 
order which was in all respects treated as a final judgment. 
In this motion are contained two reasons, one of which is 
to the effect that the court gave an erroneous instruction 
at the instance of plaintiff; the other that the plaintiff, 
under the law and evidence, was not entitled to the order 
or judgment rendered. The evidence is all preserved in 
the bill of exceptions, as also the instruction or declaration 
of law, which the defendant excepted to at the time. The 
action of the court in overruling this motion is duly ex- 
cepted to. 

Now it appears from the evidence that while the de- 
fendant was indebted to the company in the sum of $24,- 
222 of unpaid stock, the company was indebted to him in 
the greater sum of $27,665.95, nearly all of which had been 
reduced to judgment. The stock for which he was indebted 
was the same stock which passed under consideration in 
the Jerman ease, and the facts relating to its issue were the 
same. Dy the instruction excepted to, the court declared 
that under the evidence the defendant was subject to the 
double liability clause. And it is only under that clause 
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the defendant could be held liable at all in face of the debts 
he holds against the company. Under the single liability 
clause no order could have been made against him for 
any amount on the facts of the case. Two errors thus 
become manifest in the proceeding; one in the declaration 
of the court that the defendant was subject to the double 
liability clause—an error which might not have been mate- 
rial under a different state of facts or in absence of a final 
order to the same effect—the other in the final order sub- 
jecting him to the double liability clause, which order is 
clearly not supported or warranted by the evidence, which 
shows that he was not subject to that clause. Accordingly 
the judgment of the court of appeals and the judgment of 
the circuit court are reversed and the cause remanded for 
trial in pursuance of the principles announced in this opin- 
ion, Which are more fully stated in the case of Jerman’s 
Adm’r v. Benton. All coneur. 


Merrenants’ Nationan Bank v. Coates, Assignee of the Mas- 

tin Bank, et al., alppn llants, 

Bank Checks: assigxments. The drawing of a check upona bank 
for part of the drawer’s deposit, does not transfer to the holder a 
legal or equitable claim pro tanto to such money, nor create any lien 
thereon in his favor. 


Appeal From Nf. Louis Court of Appeals, 


REVERSED. 


Glover & Shepley and Pratt, Brumback & Ferry for ap- 
pellant Coates. ; 


Walker & Walker for appellant the Topeka National 
Bank. 
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Klein & Fisse, Daris & Sm ith, J. BE. Mek ighan, Chas. 
A. Davis and Patrick & Frank for respondents. 


Nortox, J.—The Merchants’ National Bank of St. 
Louis was the correspondent and depository of the Mastin 
Bank of Kansas City, and, as such, had in its hands be- 
tween twenty and thirty thousand dollars. The said sum 
to the credit of the Mastin Bank was claimed by Kersey 
Coates, in virtue of an assignment made to him on the 8rd 
day of August, 1878, by the Mastin Bank of all its effects 
and assets for the benetit of creditors generally, and pay- 
ment thereof was demanded by him. The sum in the hands 
of the depository bank was also claimed by various holders 
of checks drawn by the Mastin Bank upon the Merchants’ 
National Bank; eleven of which were drawn to various 
parties on the 2nd day of August, 1878, ten on the Ist day 
of August, 1878, three on the 30th day of July, 1878, one 
on the 29th day of July and two on the 31st day of July, 
1878 None of these checks were accepted. The Mer- 
chants’ National filed its bill in equity setting forth sub- 
stantially the above facts, bringing the fund in dispute into 
court and praying that the claimants thereof be required 
to interplead, and that it might be discharged of all further 
liability. Interpleader Coates, as assignee, claimed the en- 
tire fund by virtue of said assignment as against all the 
other interpleaders who held unaccepted checks drawn pre- 
vious to the assignment, and who, in virtue thereof, claimed 
the fund, and the several cheekholders claimed the fund 
as against each other. The circuit court held that Coates, 
as assignee, Was not entitled to the fund, and made a dis- 
tribution of it to certain of the checkholders, from which 
judgment defendant Coates, as well as two of the check- 
holder interpleaders, appealed to the St. Louis court of 
appeals, where the judgment was affirmed pro forma, trom 
which defendant Coates, and the Topeka National Bank 
and William Mulhall have appealed to this court. 
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Under the ruling made at the present term of tlis 
court, in the ease of Dickinson v. Coates, Assignee, the judg- 
ment in this ease must be reversed. It was held in that 
vase that a check drawn by a depositor upon his depositary 
for part of the debt, did not, till it was accepted, transfer 
or assign to the holder either a legal or equitable claim to 
so much of the fund as the check called for, nor did it give 
him alien thereon. We must, therefore, hold in the pres- 
ent case that the fund in dispute is properly payable to 
defendant Coates, as assignee, for pro rata distribution 
among the creditors of the Mastin Bank whose claims have 
been or may be allowed by the assignee in due course of 
administering the trust. 

The judgment of the St. Louis court of appeals is re- 
versed and the cause remanded to the St. Louis court of 
appeals with directions that the judgment of the circuit 
court be reversed and the cause remanded to the cireuit 
court, to be proceeded with in conformity with this opinion. 


All coneur. 


Wetpay y. Jonks’ Executor, Appellant. 


Settlement Vacated for Mistake or Fraud. A debtor signed a 
memorandum thata certain amount was due by him upon notes, 
not at hand, based upon a calculation which the creditor represented 
had been prepared for him from the notes, the creditor also stating 
that if there were any mistakes he would correct them. A final 
settlement subsequently made included and continued an error in 
this memorandum, and by reason thereof the debtor paid a sum 
largely in excess of what was due. Jleld, that such settlement was 
properly vacated and judgment rendered for the excess in favor of 
the debtor. . 


Amendment after close of Evidence. In an action to set aside 
a settlement inter partes and to recover a balance erroneously paid, 
the defendant relied in his answer on a settlement made prior to 
the one assailed. On the trial it appeared that the error complained 
of originated in this former settlement. After the evidence was 
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closed the plaintiff asked and obtained leave to amend his petition 
by setting up the former settlement and charging fraud and mistake 
in its procurement. Held, that the leave was properly granted. 


Appeal from Franklin Cireuit (ourt—lITon. A. J. Say, 


Judge. 


AFFIRMED. 
Crews & Booth for appellant. 
A. H. Bolte tor respondents. 


Martin, C.—This was a suit in equity to vacate a set- 
tlement Letween two parties, on the ground of fraud and 
mistake, and to recover $1,391.24 which the plaintiffs claim 
was overpaid to defendant’s testator on faith of the settle- 
ment. It is alleged in substance that the plaintiffs were 
indebted to Charles Jones, in his lifetime, on three promis- 
sory notes for land purchased from him, and on two other 
notes for value received, and on one account stated; that 
they had a meeting with Mr. Jones in March, 1874, for the 
purpose of effecting a final settlement of this indebtedness; 
that Mr. Jones did not have present with lim the notes and 
papers necessary to make the settlement; that in lieu 
thereof, he submitted a calculation of the amount due, 
which he represented to have been carefully prepared by a 
banker, which indicated that the sum of $9,500 was due 
him on account of said indebtedness; that plaintiffs, not 
being expert in figures, relied on the computation, believing 
it to be correct, and paid the sum aforesaid to Mr. Jones ; 
that afterward it was discovered that his calculation was 
erroneous by an excess of $1,391.24 over the true amount ; 
that Mr. Jones, although notified of the fact, refused to 
correct the error or return the money. 

Mr. Jones, in his lifetime, made answer, and since his 
death his executor continues the defense which was pleaded 
by him in person. In this answer the material allegations 
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of the petition are put in issue. It is also alleged by way 
of special matter that on the 17th day of February, 1873, 
the plaintiffs, being indebted to Mr. Jones on the matters 
mentioned in the petition and certain other matters, had 
an accounting with him in respect to all such matters except 
the note for $1,550; and that all said matters were adjusted 
except said note, and that as a result of said adjustment, it 
was found and agreed between them that the plaintiffs were 
indebted to him on all said matters in the sum of $7,000, 
which adjustment and agreement was reduced to a written 
memorandum to that effect and signed by plaintiffs; that 
afterward, in 1874, the parties had an accounting at which 
it was found that plaintiffs were indebted to him in said 
sum of $7,000 and in a further sum of $1,550, which 
amounts, with interest, exceeded $9,500; that he offered to 
take $9,500 in full payment, which offer was accepted and 
the amount paid over. 

There is no conflict in the evidence about the true 
amount of the items of indebtedness which went into the 
settlement. The items were computed and paid at an ex- 
cess of $1,391.24 over their true amount. It appears from 
the evidence that a partial settlement did take place in 
February, 1873, at which it was ascertained and declared 
that $7,000 were due on account of the three real estate 
notes mentioned in the petition with interest computed up 
to the 25th day of September, 1872, and that this fact was 
evidenced by a written memorandum to that effect, which 
is the same settlement and memorandum intended by the 
allegations of the answer. This memorandum or agree- 
ment also provided that the amount of the notes so declared 
should bear interest henceforth at the rate of ten instead of 
six per cent perannum. The mistake in computation oc- 
curred in this settlement and memorandum which was in 
excess of the true amount due on said notes by asum which 
in March 1874, amounted to $1,391.24. When this final 
settlement came off in 1874, Mr. Jones submitted the mem- 
orandum after the partial settlement in 1873, which, along 
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with some undisputed items, he claimed amounted to $9,500 
or more, and he received that sum in full payment. This 
final settlement included and continued the error of the 
previous settlement. 

There was evidence tending to show that at the settle- 
ment in 1875, Mr. Jones, who did not produce the notes 
when they were called for, represented that he had had a eal- 
culation made from the notes, and that if there were any 
mistakes, he would correct them. At the final settlement 
the notes were not produced by Mr. Jones who made ex- 
cuses for their non-production, and according to some wit- 


nesses, gave assurances that he would correct any errors or 


mistakes. After the money was paid according to the 
amount declared at the final settlement, the notes were 
transmitted to plaintiffs by mail, who then for the first time 
discovered that they had been computed and paid at an 
excess of $1,591.24 over their true amount. 

After the evidence was closed, the court, against the 
objection of defendant, permitted the plaintiffs to amend 
their petition so as to set out the partial settlement of 1875 
along with the facts of mistake and fraud going to avoid 
it. The issues were then found in favor of plaintiffs and a 
decree entered in their favor, which also included a judg- 
ment of recovery of the amount of the excess paid by 
plaintiffs along with interest. 

A statement of the facts of this case is a decision of 
it. Mr. Jones cither knew that his calculation of the amount 
due on the real estate notes was incorrect, or he did not 
know it. If he knew it was incorrect, then he was guilty 
of an actual fraud in stating and writing out on the mem- 
orandum of settlement the false amount and concealing the 
true amount. In this view of the case the plaintiffs are 
entitled to relief on the ground of fraud. If he did not 
know it to be incorrect, then he was mistaken in the calcu- 
lation submitted by him, and the plaintiffs’ right to relict 
on the ground of mistake is complete. I may add here 
that the written settlement of 1878, which declares that 
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$7,000 were due on account of the real estate notes, mili- 





tutes somewhat against the theory of defendant’s answer, 
wherein it is alleged that the $7,000 represented the notes, 
and hay and plank, gates, doors and services as attorney. 

There was no error in allowing the plaintiffs to amend 
their petition so as to impeach the settlement of 1875. 
That was a constituent part of the settlement of 1874, 
which culminated in the over-payment about which the 
suit was brought. No surprise could be pretended on the 
part of defendant for the reason that he invokes the advan- 
tuges of the partial settlement of 1873 in his answer. 

It is claimed by defendant that the court in its decree 
included a rebate of $100 on account of a deficiency in the 
number of acres supposed to have been purchased. I do 
not find that this rebate was included in the judgment, and 
the defendant has not pointed out the evidence of it in the 
record if it is there. 

The judgment is affirmed. All concur 


Orrick, Appellant, v. DurwamM. 


Waiver of Vendor’s Lien. Acceptance of a mortgage as secur- 
ity for a portion of unpaid purchase money waives the vendor’s 
lien for the remainder. 

Recitals in Recorded Deed. The purchaser of a note secured by 
mortgage takes it subject to all the equities fastened upon it by stip- 
ulations or recitals contained in any recorded deed which forms a 
link in his chain of title. 

Subrogation: mortGacre. If a party purchasing land subject toa 
mortgage, contracts with the mortgageor to pay the mortgage debt, 
and afterward the mortgageor is compelled to pay it himself, he will 
be subrogated to the rights of the mortgagee as against such pur- 
chaser and any one claiming under him with notice. 

Res Judicata: mortGace. The maker of a note secured by mort- 
gage was sued upon the note, suffered judgment and paid the judg- 
ment. He then brought this suit against the plaintiff in the judg- 
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ment, who held another mortgage upon the same land, for the pur- 
pose of having himself subrogated to the rights of the original 
holder of the paid note and having the mortgage which had secured 
it enforced as a first lien on the land. Held, that the judgment in 


the first action was no bar to this. 


Appeal from Moberly Court of Common Pleas —Iloy. G. H. 
Burekuartt, Judge. 


REVERSED, 
Reed & Mall tor appellant. 
W. 7. WeCanne tor respondents. 


Pups, C.—In February, 1872, the appeHant, Orrick, 
purchased of D. P. Shaw a tract of land in Randolph 
county, receiving therefor a warranty deed, duly recorded 
in said county. Asa part of the purchase money Orrick 
executed to Shaw two promissory notes, each for $335.53, 
of same date as deed, due in one and two years, respectively ; 
and to secure the same executed a deed of trust to IT. M. 
Porter, trustee, on same land. In June following, Orrick 
sold and conveyed this land to one J. B. Porter for the 
consideration of $2,675. Asa part payment of this pur- 
chase money, J. B. Porter agreed with Orrick, in writing, 
to assume the payment of the said two notes for $333,335, 
each, of Orrick to Shaw, and this fact was recited in Or- 
rick’s deed to J. B. Porter, which was duly recorded July 
9th, 1872. Porter then executed his note to Orrick for $1,- 
098.89, at twelve months, for the balance of unpaid pur- 
chase money, and a deed of trust on said land to secure the 
same. Afterward Orrick, who lived in St. Louis, sent said 
note to a friend in Moberly to negotiate for him. who sold 
same to M. P. Durham, Orrick indorsing it. 

At the maturity Of this note Durham did not notity 
Orrick of Porter’s failure to pay—Porter then being solv- 
ent. On the 13th day of July, 1873, Porter paid to Durham 
$488 50 thereon. In February, 1873, Porter also paid to 
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Shaw one of the $333.33 notes—tirst falling due. On the 
maturity of the other note of $333.33, Shaw made demand of 
payment on Orrick, who called attention to the fact that 
Porter was to pay, and requested him to foreclose the deed 
of trust given therefor. In July, 1874, Shaw assigned this 
note to one Coates, Whom Orrick also notified and requested 
as he had Shaw, whereupon in October, 1874, Coates caused 
said land to be advertised for sale under said deed of trust 
given to secure the debt. On the day fixed for this sale, 
and prior to any sale, Durham, to prevent the sale, paid to 
Coates the amount of said note, and took an assignment 
thereof to himself. Porter was then insolvent. 

After Durham obtained this $333.33 note he sued Or- 
rick thereon in the cireuit court of St. Charles county, and 
recovered judgment, which judgment Orrick paid off. It 
appears that after this, Durham, through the sheriff of 
Randolph county acting as trustee, was about proceeding 
to sell said land under the deed of trust given by Porter 
to Orrick to secure the payment of the $1,098.89 note. 
Whereupon Orrick instituted this action in equity against 
Durham and the said sheriff; the object and nature of 
which action is to subrogate Orrick to the rights of Shaw, 
and the assignees of the $333.53 note, to the deed of trust 
given by Orrick to said Shaw to secure the payment of said 
note, and to postpone the payment of the $1,098.89 note 
to this prior lien of Orrick’s as claimed by him, or to sub- 
ject this land to its payment, as a prior lien to that of the 
$1,098.89 note, and for all proper relief. Notwithstanding 
the institution of this suit Durham proceeded with the sale 
on the following day, and bought in the land, and now 
claims it as free from any prior lien. The common pleas 
court found for defendant and dismissed the bill. Plaintiff 
brings the cause here on appeal. Durham has since died 
and the cause has been continued against his administrator. 

~e As between Orrick and Porter the relation of vendor 


and vendee existed; and Orrick, as between himself and 
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1. warver or venp- - Orter, unless he had by some act lost or 
owe name. Waived it, was entitled to a vendor’s lien 
on the land, for any part of the unpaid purchase money. 
After paying so much cash and giving note secured by deed 
of trust for $1,098.89, there remained unpaid of the pur- 
chase money a sum equal to the amount of the two notes 
of $335.55, each, owing by Orrick to Shaw. The payment 
of those two notes Porter assumed as a part of the consid- 
eration money of the land. Appellant contends that as 
between himself and Porter, there existed a vendor’s lien 
on the land for this unpaid purchase money. A vendor's 
lien is only one of implication. True, it exists in all cases, 
as between vendor and vendee, unless there is a manifest 
intention that it shall not exist. Mackreth v. Symmons, 15 
Ves. 829. It may be waived, and this waiver is often one 
of intention. Where it can be gathered from all the facts 
and circumstances surrounding the sale that the vendor did 
not intend to retain his lien, this will as effectually destroy 
it as if he had taken an independent collateral security. 
The fact that Orrick took an express mortgage for a portion 
of the purchase money would indicate, on the maxim e.r- 


pressum facit cessare tacitum, a waiver of the lien as to the 


residue of the purchase money. 

The authorities in support of this view are numerous 
and most respectable. Chief Justice Marshall in Brown v. 
Gilman, 4 Wheat. 290, 291, says: “The express contract 
that the lien shall be retained to a specified extent, is equiv- 
alent to a waiver of that lien to any greater extent.” To 
same effect are the following authorities: Fish v. Howland, 
1 Paige 30, 31; Phillips v. Sanderson, 1 Sm. & M. Ch. 462; 
Bond v. Kent, 2 Vernon 281. Taking a mortgage on the 
land sold for the purchase money, waives the implied lien. 
This is the settled law of this State. Emison v. Whittlesy, 
55 Mo. 254; Sharp v. Collins, 74 Mo. 266; Briscoe vr. Calla- 
han, 77 Mo. 134. In Orrick’s deed to Porter it is, in effect, 
stated that a part of the consideration, $684.45, Porter is 
to pay to Shaw in liquidation of the unpaid purchase money 

12—79 
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for the land in question. This deed refers to Orrick’s deed 
of trust to Shaw, in which it is recited that it is “ given to 
secure the balance of purchase money” for this land. Ac- 
cording, therefore, to the rule above stated, by implication 
the vendor’s lien proper, as to the balance of the purchase 





money, was waived, 

But this case, on appellant’s behalf, does not depend 
on the existence of the vendor’s lien. It rests upon another 
» pectrarw rw rx. OUndation stone of equity jurisprudence, 
CORDED DEED. firmer than an implied vendor’s lien, as we 
will develop. It is important to keep in mind that both 
the deed of trust from Orrick to Shaw, and the deed from 
Orrick to Porter, the one containing the reservation of the 
lien, and the other the fact of the assumption of the unpaid 
purchase money by Porter, were duly recorded in the proper 
county long prior to the assignment of the notes in ques- 
tion to Durham. Whatever interest or lien he acquired in 
and upon the land he took with constructive notice of the 
recitals in said deeds. A purchaser is bound to take notice 
of all liens shown to exist by his vendor’s title deeds. J/e- 
Rimmon v. Martin, 14 Texas 318; Tiernan v. Thurman, 14 
I. Mon. (Ky.) 277; Major v. Bulkley, 51 Mo. 227. As is 
said by Atwater, J., in Daughaday v. Paine, 6 Minn, 452, 
“Tt is contrary to reason and good sense that a party should 
be excused from knowing the contents and the whole con- 
tents of his title deeds. The purchaser has possession of 
these title deeds, (through the records,) to all intents and 
purposes as fully as if they were delivered into his own 
hands.” In Johnston v. Cuwathmey, + Litt.. KXy.) 321, it is 
held that “the effect is the same if the deeds are not re- 
corded at all, if the party to be affected by notice claims 
under and cannot make out title without them.” 

So that it must follow that if the recitations made in 
the deed of Orrick’ to Porter had the effect to limit the 
estate conveyed in the hands of Porter so that he could 
not have held the estate free from the duty and obligation 
imposed to discharge Orrick’s debt to Shaw, then Durham 
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stands in no better position in respect thereto than Porter. 
Ile took the deeds of trust for the $1,098.89 note, eum onere, 
as to the security. Itis held in Linville v. Savage, 58 Mo. 
248, that it makes no difference whether he bought his note 
before or after maturity. It is not a question of innocent 
purehaser of commercial paper, but “as to the priorities of 
securities.” Affirmed in Logan ¢. Smith, 62 Mo, 455. To 
sume effect is Butler rv. Slocomb, 33°) La. An. 1703 8. ¢., 13 
Reporter 74. Durham, therefore, took the Porter deed of 
trust subject to the Orrick deed of trust to Shaw, and the 
assumption of its payment by Porter in his purchase from 
Orrick. Tle knew by the record that Porter had assumed 
the payment of the Orrick deed of trust when he bouglit 
the $333.53 note, and that Porter took his title to the land 
burdened with the deed of trust given by Orrick to Shaw, 
and that between Orrick and Porter the former was entitled 
to make the land discharge that debt. 

Leaving then for the moment Durham out of view, 
had Orrick, who was primarily personally bound to Shaw 
is sasciina died for the $335.33 debt, paid the same off, 
mortgage. either voluntarily or under compulsion, 
would he not, upon clear principles ot equity, have been 
entitled to be subrogated to the rights of the mortgagee, 
Shaw? Does it make any difference, as suggested by re- 
spondents’ counsel, that Orrick paid his own debt to Shaw ? 
There is neither anomaly nor solecism in a mortgageor 
under certain circumstances, Who pays his own mortgage 
debt, becoming subrogated to the rights of the mortgagee 
as against a subsequent incumbrance or purchase. In JZal- 
sey t. Reed, 9 Paige 446, 453, it was held in a ease involving 
the principle under consideration, that if the mortgageor 
“had paid the amount of the bond and mortgage volun- 
turily to the present holders thereof, he would have had a 
right to demand an assignment of the same, to enable him 
to enforee payment out of the premises.” In Sfidlman tv. 
Stillman, 21 N. J. Fy. 127, 129, it is expressly held that 


one may purchase his own mortgage on Jand that he has 
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sold, and although such purchase may render the bond un- 
availing, yet where lands are conveyed, as these were sub- 
ject to the mortgage as part of the consideration, the mort- 
gage is the principal security, and even if the mortgageor 
pays the bond, he is entitled to be subrogated as to the 
mortgagee, and to be re-paid out of the land what he has 
paid on his own bond. Kamena v. Huelbig, 23 N. J. Eq. 
78, is a clear enunciation of the same equitable principle. 
In short, this is now a well recognized feature of equity 
jurisprudence. Sheldon on Subrogation, §§ 24,26; Moore’s 
Appeal, 88 Pa. St. 450; 51 N. Y. 333. 

Another view of this question is pertinent. If a party 
owning land incumbered by mortgage for his debt, sells it to 
another, who, as a part of the purchase money, agrees to 
pay this mortgage debt, as between themselves the vendor 
becomes the security of the vendee for the mortgage debt. 
Brandt on Sur. and Guar., § 24. And in such case he is 
entitled, on payment of the debt, to be subrogated to the 
rights of the mortgagee, and may to that end compel the 
assignment of the mortgage to him. This rests upon the 
principle that in equity the land becomes the primary fund 
for the payment of the debt. Johnson v. Zink, 51 N.Y. 
333; 1 Story Eq., § 499. 

It must, therefore, result that as Durham held the 
$1,098.89 deed of trust, as an assignee with notice, he oc- 
cupies as to the security no vantage ground over that of 
his vendor; and as to the $333.33 note, he sustained the 
same relation to it and the mortgage given to secure it that 
Shaw did. So when Orrick, as surety for Porter, paid this 
last note to Durham, he was entitled to be subrogated to 
the rights of the mortgagee, and to have that debt paid to 
him as a prior Jien on the land in question. 

Respondent, as if comprehending the issue coming out 
of the equitable principles herein announced, sought on 
the trial to evade the constructive notice imparted to him 
by the record of the deeds, by claiming that Clarkson, 
through whom he bought the $1,098 89 note of Orrick, 
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represented to him that it was secured by the first mortgage 
lien on the land. This branch of his defense rests alone 
on his unsupported evidence. Ife is by a great preponder- 
ance contradicted by other witnesses, and the surrounding 
circumstances of the transaction. On such a state of tes- 
timony no chancellor would be justified in finding this issue 
for him; and I am satisfied the discerning judge who tried 
the cause placed his finding on no such ground. Ilis proof 
fell far short of the requirement of Judge Story. See. 403, 
Story Eq. 

Respondent also claims that the proceedings had in the 
St. Charles circuit court, wherein he recovered judgment 
s nesaupreata: Against appellant on the note of $333.33, 
a sa bar to this action. It would be suflfi- 
cient to say that Orrick had no cause of action or ground 
of relief until he paid off this note. JZalse yu. We ed, supra. 
Durham’s action was in personam. Orrick’s is in rem; and 
of course he had no set-off and no cause of action until he 
paid Porter’s debt. Brake v. King, 54 Ind. 294, 297. An 
examination of the record in the former suit shows, per- 
suasively, that Durham resisted Orrick’s defense there in- 
terposed on the very grounds above suggested, on which 
he was successful. If there be any estoppel it is rather 
against the plea now made by the respondent. 

It is not essential to the determination of this appeal, 
but it serves to illustrate the unfairness and injustice of 
respondent’s resistance to this action, when it is observable 
from the record that the land is amply sufficient to satisfy 
both debts. Ilis conduct was not such as equity will ex- 
cuse or tolerate. 

The judgment of the common pleas court was, in my 
opinion, for the wrong party, and should be reversed and 
remanded with special directions to the judge to proceed 
to enter up judgment on the proofs, subrogating Orrick as 
mortgagee in the Shaw mortgage, and enforcing the same 


against the land in question. All concur. 
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Fans’ Apw’r, Plaintiff in Error, vy. Excuaner Bank or Jrr- 
FERSON City. 


-. Pleading: suit ny apmivistRator. A petition sufficiently shows 
plaintiff’s right to sue as the administrator of the estate of a de- 
cedent, which alleges his death, the appointment, as administrator 
of his estate, of the plaintiff bya certain court, that such court had 
probate jurisdiction in the county where he died, and that plaintiff 
qualified and was acting as such administrator. 

2. : FACTS NECESSARILY IMPLIED NEED NOT BE STATED. A peti 

tion which alleges that defendant delivered to plaintiff’s intestate 
a certain certificate of deposit, which was payable to such intestate, 
impliedly alleges that such intestate was the holder and owner 
thereof. 

: SUIT UPON LOST INSTRUMENT. Inasuit upon a negotiable 
instrument alleged to be lost, it is not necessary also to allege that 
a bond of indemnity has been given; such bond must be given 
before judgment is rendered in plaintiff’s favor, but this may be 
done after the pleadings are filed and issues joined. 
: LIABILITY OF THE SUCCESSOR OF A BANK FOR DEPOSITS THEREIN. 
A petition alleged a deposit by plaintiff witha certain bank, that 
this bank went into liquidation, that thereafter the defendant was 
organized as a banking corporation, and came into possession of and 
received, as the successor of the first bank, for plaintiff’s use, the 
money so deposited. J/eld, that it stated a cause of action against 
the defendant. 


— 











Error to Cole Cireuwit Court—Illox. G. W. Burekuarrt, 
Judge. 








REVERSED, 
Belch & Silver and Ewing & Hough for plaintitt in error. 


J. R. Edwards, Owens and Smith & Krauthoff for de- 
fendant in error. 


Hryry, J.—This suit was instituted in the Cole circuit 
court, and the following is the petition filed: 

“Plaintiff for his amended petition states that Wm. 
H. Eans departed this life in Cole county on the 27th day 
of September, 1878; that plaintiff was thereafter duly ap- 
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pointed administrator of the estate of Wm. IL Eans by 
the county court of Cole county, which court then had 
probate jurisdiction in said county, and plaintiff accepted 
said appointment and qualified as said administrator. 
Plaintiff states that on September Ist, 1878, the National 
Exchange Bank of Jetierson City was a banking corpora- 
tion created and organized under the act of congress of the 
United States of June 3rd, 1864, and the acts amendatory 
thereto, providing for the creating and establishment of 





national banks, and was carrying on the business of bank- 
ing at Jefferson City, Missouri, under the name and style 
of National Exchange Bank of Jefferson City. Plaintiff 
stutes that on the Ist day of September, 1878, Wm. H. 
Fans, plaintiff’s intestate, delivered to and deposited with 
the aforesaid bank, at its place of business in Jefferson City, 
the sum of $1,500 in current funds, which said money said 
National Exchange Bank of Jefferson City accepted and 
received from said Wm. IL. Eans, and beeame indebted to 
him therefor, as was evidenced by its certificate of deposit, 
Which said bank delivered to said Wm. IL. Eans on said 
day, and which certificate of deposit is now lost, and, there- 
fore, plaintiff 1s unable to file it herewith. Plaintiff states 
that said bank promised and agreed with said Wm. IL. Eans 
to pay to him interest on said deposit for the use thereof at 
the rate of five per cent per annum from the date of the 
making thereof until the same should be withdrawn. 
Piaintiff states that afterward, to-wit: on or about the Ist 
day of May, 1879, the said National Exchange Bank of 
Jetierson City went into liquidation and closed its business: 
and ceased its organization as said national bank, in con- 
formity with the act of congress in such cases made and 
provided, and thereupon afterward, to-wit: on or about the 
23rd day of May, 1879, the defendant was legally organized 
and created a banking corporation for purposes of deposit 
and discount under the laws of the State of Missouri, under 
the name and style of “ Exchange Bank of Jefferson City,” 
and has, under said name, since said time, been engaged in 
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carrying on its business of banking at Jefferson City, Mis- 
souri. Plaintiff states that defendant, so organized and 
created a banking corporation aforesaid, came into posses- 
sion of and received as successors to the National Exchange 
Bank of Jefferson City aforesaid, and for plaintiff’s use, 
the said sum of $1,500 deposited in said last bank by plaint- 
iff’s intestate, and defendant thereupon became liable to 
plaintiff, as administrator of the estate of said Wm. H. 
Eans, for said deposit so received, with interest thereon at 
the rate of five per cent per annum from the Ist day of 
September, 1878; and plaintiff states that as said adminis- 
trator he did, on the 11th day of November, 1879, demand 
payment of said indebtedness, which was refused, and is 
still refused, and the same remains wholly unpaid, where- 
fore plaintiff asks judgment against the defendant for said 
sum of $1,500 with interest thereon at five per cent per an- 
num from September Ist, 1878, and his costs.” 

To this petition a demurrer was sustained by the court, 
and judgment rendered in favor of defendant, from which 
plaintiff has duly prosecuted his appeal. The grounds of 
demurrer are, that the petition does not state facts consti- 
tuting a cause of action; that it states no facts authorizing 
plaintiff to sue; that it does not allege that the intestate 
at his death was the owner of the certificate of deposit; 
that it is not alleged that it ever came into plaintiff's pos- 
session, as administrator; that the certificate being of a 
negotiable character, plaintiff cannot maintain this suit, 
without complying with the statute providing for the pro- 
tection and indemnity of defendant in such case ; that there 
is no allegation showing a liability, in law, of defendant for 
the debts of the National Exchange Bank, and also that 
if, as alleged, said national bank paid the sum of money 
sued for, to the defendant as trustee for plaintiff’s use, such 
trust cannot be enforced in a suit at law. 

That there are sufficient facts alleged to show plaint- 
iff’s right to sue, we have no doubt. Bliss on Code Plead- 
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1 preapixa: suit NZ, §$ 264; Duncan v. Duncan, 19 Mo. 
by administrator. 368; Bird v. Cotton, 57 Mo. 568. 

Nor do we think that the petition fails to allege that 

plaintiff came into possession of the certificate of deposit. 
2. at facts mec. It Eans, in his lifetime, had sued the de- 
need not be stated. fendant, an allegation in his petition, that 
it was payable to him, would imply that he was holder and 
owner, and that fact need not be more specifically alleged. 
Bliss on Code Pleading, § 176; Bank v. Wadsworth, 24 N. 
Y. 547; Aeteltas v. Myers, 19 N. Y. 231. 

It is also contended by defendant's counsel, that when 
it is alleged that a negotiable security is lost or destroyed, 
. : suit upon the suit cannot be maintained, until plaintiff 

lostinstrument. shall have indemnified defendant against 
his liability to an innocent holder, who may have acquired 
it. By the English authorities it seems that at law no ac- 
tion could be maintained on a lost or destroyed instrument, 
but the party claiming under it had to resort to equity, 
which could require him to give the indemnity now required 
by our statute. Story on Prom. Notes, (19 Ed.) § 108. In 
the case of Welton v. Adams, 4 Cal. 39, cited by respond- 
ent’s counsel, it was held that a suit on a lost or destroyed 
note could not be maintained at law, until the party liable 
had been indemnified against future claims upon it. It 
does not appear that there was any statute of that state on 
the subject, but our statute, (R. 8., § 3559,) expressly pro- 
vides that “An action or defense may be maintained on any 
instrument of writing, notwithstanding it may be lost or 
destroyed,” and section 3652 declares that: “To entitle 
a party to recover he, or some responsible person for him, 
shall execute a bond to the adverse party, in a penalty at 
least double the amount of such note or bill to be approved 
by the court in which the ¢r/al shall be had, conditioned to 
indemnify the adverse party against all claims by any other 
person, on account of such note or bill, and against all 
costs and expenses by reason of such claims.” We have 
italicized that portion of the section which we think, mani- 
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festly contemplates a suit pending, in which the court shall 
require the bond. It isa matter that does not pertain to 
the sufficiency of the petition. The suit is properly insti- 
tuted on the lost note, and the petition is sufficient, with- 
out stating that the bond of indemnity has been given. 
The plaintiff, however, must execute the bond before the 
court can render a judgment in his favor, and this may be 
done after the pleadings are filed angl issues joined. 

The only remaining question is, whether the petition 
alleges facts which show the liability of defendant for 
‘ : Hability ot Plaintiff’s demand? It expressly avers 
lank for deposits that after the National Exchange Bank 
— went into liquidation, the defendant organ- 
ized as a banking corporation, and came into possession of, 
and received, as the successor of the said National Bank, 
for plaintiff’s use, said sum of $1,500, deposited in the said 
National Bank by the intestate. The demurrer admits the 
truth of these allegations, and, if they are true, defendant 
is liable to plaintiff for money had and received to his use. 
If, as alleged, defendant is the successor of the said National 
Bank, and the fundsand property of the latter passed into the 
hands of the former, its liability to depositors of money in 
the latter bank, has been expressly held in JTopper v. Moore, 
42 Iowa 563. See also Hughes v. School Dist., 72 Mo. 643; 
Thompson v. Abbott, 61 Mo. 176. Any other doctrine, it 
seems to us, would be monstrous. <As well contend that 
because one has his name changed by legislative enactment, 
he thereby avoids all obligations incurred in his former 
name. The names of banks may be changed. At the ex- 
piration of the old a new charter may be granted to the 
same bank, even with enlarged or restricted powers; liter- 
ally, itis not the same corporation, substantially it 1s, and 
to permit an escape from its liabilities, by such continuances, 
would not be very creditable to the law. Weare not to 
be understood as intimating that any such purpose was in 
view in this case. 

The judgment is reversed and the cause remanded. 
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GILL, Appellant, v. Scrvaes. 


Practice in Supreme Court: ApPEAL: BILL oF EXCEPTIONS. This 
court acquires no jurisdiction over a case by appeal unless taken at 
the term when final judgment is rendered; at such term, also, the 
bill of exceptions must be filed unless carried over by consent of 
both parties and of the court, entered of record. 


Appeal trom Clay Cirenit Court—lIlox. Gro. W. Dunn, 
Judge. 


STRICKEN FROM THE Docket. 


Samuel Hardwicke for appellant. 
D.C. Allen for respondents. 


Pups, C.—The record in this case is in an anomalous 
condition. The transcript first sets out the pleadings, and 
following this is what purports to be the bill of exceptions. 
The record proper does not show any trial or judgment or 
other record entries. But in the part designated as the bill 
of exceptions appear the trial and judgment and other en- 
tries. Looking at this so-called bill of exceptions we find 
that the trial was had at the September term, 1878, and 
judgment then rendered. Motion tor new trial was entered 
and overruled at that term. Motion in arrest was filed on 
the 6th day of March, 1879, which went over to next term, 
when it was overruled. Then at the March term, 1880, the 
bill of exceptions was filed and appeal taken. How the 
cause was thus carried over to 1880 does not appear. By 
express provision of the statute the appeal must be taken 
at the term when final judgment is rendered, as also the 
bill of exceptions, unless carried over by consent of both 
parties and that of the court, entered of record. So it is 
manifest that this court has not acquired jurisdiction over 
this ease by appeal, and the cause should be stricken from 
the docket, which is accordingly recommended. All con- 


eur. So ordered. 
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Jones v. Wurtsettr, Appellant. 


Covenants for Title: 1iaBiniry oF coveNANTOR. The fact that 
the defendant in ejectment evicted under title paramount was not 
in possession when the ejectment was brought, is no dcfense to an 
action by him against his grantor on covenants of warranty, where 
it appears that the grantor himself defended the ejectment. 





: : SUCCESSIVE GRANTORS. Where land has been con- 
veyed with successive covenants of warranty and the last grantor 
has been compelled to indemnify his grantee, he may in turn have 
recourse to his grantor for the amount paid. 





: : PLEADING : AMENDMENT: PRACTICE IN SUPREME COURT. 
Where a petition claimed damages as the immediate effect of an 
eviction upon plaintiff as covenantce, and upon thetrial it appeared 
by evidence put in without objection that the eviction was sutlered 
by plaintiff's covenantee and that plaintiff had indemnified him, so 
that plaintif"s real claim was to be re-imbursed this outlay by his 
covenantor (the defendant), but both sides treated the damages so 
sustained as within the scope of the petition, and plaintifl’s recov- 
ery did not excecd the amount so paid, Held, that it was a case in 
which the trial court might properly have permitted an amendment 
of the petition, even after judgment, and this court would not re- 
verse for the variance. 


Appeal from Franklin Cireuit Court—lIlox. A. J. Stay, 
Judge. 


AFFIRMED. 


Crews & Booth for appellant. 


A. A. Underirood tor respondent. 


Martin, C.—This action was commenced on the 21st 
day of November, 1879, tor breach of covenant of warranty 
in a deed of conveyance. Before the end of the trial, the 
plaintiff discontinued his claim for damages on the covenant 
as to all the land described in the petition, except forty 
acres. The case was tried by a jury and resulted in a ver- 
dict and judgment for plaintiff in the sum of $151.50, from 
which the defendant appeals. The facts appearing in the 
evidence of this case would have been disclosed more satis- 
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factorily if the Jaw governing them had been more defi- 
nitely declared and applied by the court as the case pro- 
ceeded. 

It appears from the evidence that on the 18th day of 
March, 1865, the plaintiff purchased a tract of 173 acres of 
land from defendant for $900, which included the forty 
acres involved in the judgment of this case. The deed 
contained the usual statutory covenants and a covenant of 
warranty. In March, 1870, Ann E. Miller and others 
brought an action of ejectment against the plaintiff upon 
a paramount title. Judgment in the circuit court went in 
favor of defendant there, from which an appeal was taken 
by the adverse party to the Supreme Court. There were 
other actions pending in the Supreme Court which involved 
the same issues. After the decision of one of them which 
was styled Miller v. Bledsoe, 61 Mo. 96, the merits of the 
case against Jones, the plaintiff herein, were regarded by 
the parties as practically determined in favor of the para- 
mount title. Accordingly the case of J/iller v. Jones was 
hy stipulation of the parties reversed, and judgment was 
entered in the circuit court for recovery of 11-36 of the 
forty acres described in this case. 

As to whether Mr. Whitsett had notice of the suit of 
Miller v. Jones and an opportunity to defend it, the testi- 
mony is apparently conflicting, but the evidence on the 
whole points but one way. The suit was defended by at- 
terneys, who, in obedience to the ruling in J/‘ler v. Bledsoe, 
signed the stipulation to reverse the judgment and enter 
up a judgment for plaintiff. Mr. Jones testified that al- 
though they acted in his name, he never employed them 
and never paid them. Mr. Whitsett disavows employing 
or paying them. Now, if this be true, then the attorneys 
must have occupied themselves in attending to a lawsuit in 
the circuit and Supreme Court about which the parties in 
jnterest were entirely indifferent. The same attorneys, or 
some of them, represent Mr. Whitsett in this case, and he 
admits that he had notice of the ejectment suit, but not a 
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Written notice, and that Jones looked to him on his war- 
ranty, as indicated in a conversation with him after the suit 
was brought. The evidence tends to show that Jones paid on 
execution for costs about $150 by himself and his garnishee. 
Immediately after the recovery on the paramount title, it 
was bought in by Mr. Whitsett, so that no actual ouster 
or dispossession of Jones was suffered by him or his 
grantees, E 

Tt was contended by defendant that the plaintiff in this 
case Was not in actual possession of the premises at the 


1. covENANTS For time the suit in ejectment was commenced, 


TITLE: liability o < 
covenantor, — and that consequently the judgment would 
have been of no effect; and that no ouster could have taken 
place under it for which defendant was responsible on his 
covenant. If Mr. Whitsett defended the ejectment, this 
point would have no force. Ile certainly treated the action 
in the light of a hostile assertion of paramount title, and 
it was so treated by Jones and by the plaintiff in the action. 
After judgment Whitsett concedes this to be its legal effect, 
by purchasing the outstanding title and receiving a deed 
from the holders of it, which recites that it is “the same 
Jand recovered in ejectment suits by the grantors herein in 
their several suits against John Earley’s heirs, James Jones 
and Joel MecDaniels in the circuit court of Franklin 
county.” 

Besides, the evidence of Jones not being in possession 
when the ejectment suit was brought, is by no means clear 
of doubt. It rather tends to show that he was in posses- 
sion of at least a portion of the forty acre tract. The de- 
fendant in his answer avers that after the deed to the land 
was made, the plaintiff entered into possession, and that 
ever since, he and his grantees have been in possession of 
the same. The attorney who brought the ejectment suit, 
testifies that Jones was in possession when he sued, and 
that he sold to MeDaniels pending the suit, and that Me- 
Daniels was sued in a distinct action for part of the forty 
acre tract. The plaintiff admits in the bill of exceptions 
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that McDaniels, his grantee, was in possession when the 
Miller suit was brought, but says nothing about his own 
possession. The record of the ejectment suit is not sct out 
in the bill of exceptions, and the statements relating to it 
are silent as to the precise date of the institution of the 
same, 

It appears from the evidence that on the 24th day of 
February, 1870, the plaintiff parted with his title to the 
2 cue. HU by deed of that date to Joel MceDan- 
cessivegrantors. dels, which contained the usual statutory 
covenants and a covenant of general warranty. This fact 








does not seem to have engaged the attention of the parties 
at the trial, except in so far as it was connected with the 
fact of actual possession, It 1s, nevertheless, a very im- 
portant fact bearing upon the right of action itself. It has 
heen held in this court that the covenant of warranty ex- 
pressed ina deed, and the statutory covenant of warranty 
implied in the words * grant, bargain and sell,” run with 
the land to each subsequent grantee, and that the cauze of 
action enures to the person who is owner of the title at the 
time the eviction is suffered and the covenants are broken. 
Dickson v. Desire ; 23 Mo. 151 ; Chambers v. Smith, 23 Mo. 
174; Cockre I] v. Proctor, O95 Mo. 41 3 Conklin v. Railroad C%., 
65 Mo. 555. The eviction in this ease, which was a con- 
structive one, took place after Jones had parted with his 
title to MeDaniels. The right of action for breach of Whit- 
sett’s covenant primarily vested in MeDaniels, the owner of 
the title. It does not follow that Jones, the first cove- 
nante?, has parted with all right of action on the covenant 
of his grantor by transfer of his title. Ile may have a re- 
sulting right of action on the covenant notwithstanding 
his transfer. If the first covenantee sells by a covenant of 
warranty to his grantee, as Jones did in this case, it Is ap- 
parent that he remains interested in the success of the title 
after his transfer to the extent of his own covenant at least. 
After indemnifying his covenantee he has the right to 
look to his covenantur. <Aiter having discharged the 
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obligation of his own covenant, he can call upon his cove- 
nantor to make good to him the amount for which he was 
liable and has paid off. Rawle on Covenants, (4 Ed.) 341. 
It is to this principle Judge Leonard alludes in Chambers v. 
Smith, where he says: “Nor will we deny the action, 
allowed only in respect to the actual damage, to the party 
upon whom it has fallen, and allow it to the original 
grantee, except so far as he may be bound to indemnify his 
immediate grantee by reason of his own covenants,” and 
Judge Richardson, in Vancourt r. Moore, 26 Mo, 98, where 
he says: “Ashford could not sue for he had parted with 
all his interest in the land, and he could not use the cove- 
nants which ran with it without first satisfying the liability 
on his own covenant.” 

The pleadings in this case were not drawn with par- 
ticular reference to this peculiar phase of the plaintiff’s 
. .; . rights as acovenantee. Thc petition treats 
Pre ee attics in the plaintiff’s damages as the immediate 
a elon effect of the eviction upon him as cove- 
nantee, and not such as result to him by breach of his 
covenant to his own grantee. Dut as the parties on both 
sides have treated the damages as within the scope of the 
petition, and admitted his covenant with his grantee with- 
out objection, I do not think it would be just to reverse the 
‘ase on this account. The lower court could, even after 
judgment, permit an amendment to the petition so that it 
might correspond with the facts proven. And if the objec- 
tion had been properly made at the trial, it would probably 
have allowed a sufficient amendment to obviate the vari- 
ance. 

After Jones had conveyed to McDaniels, he was under 
no obligation to defend an ejectment suit except by virtue 
of lis covenant in his deed of sale. The fact that the ac- 
tion was against him as possessor, could not change the 
law governing his rights and liabilities. If the action 
had been instituted against McDaniels, or any one else 
in possession, the obligation of Jones on his covenant would 
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have been the same. In discharging the costs of such 
a suit he was discharging his liability to the owner of the 
land on his own covenant, and to the extent of such pay- 
ment and discharge he was perfecting his right of action 
against his own covenantor. And as his verdict in this 
‘ase did not exceed the costs he had actually paid, the 
damages were clearly recoverable from Whitsett on his 
covenant. 

As there was no controversy in the case about the 
validity of the paramount title which was asserted, I think 
the instruction given by the court of its own motion and 
the instructions given at the instance of defendant, placed 
the case fairly before the jury, and that the instructions 
refused by the court would not have added anything nec- 
essary to a proper understanding and decision of the issues 
submitted to them. 

The judgment is affirmed. All coneur. 





Tux Moserty DBuitpine & Loan Assocration v. TRUE et al., 
Appellants, 


Practice in Supreme Court: BIL. or Excertions. A bill of ex- 
ceptions filed at the next term after the overruling of motions for 
new trial and in arrest and the perfecting of the appeal, under an 
order extending the time for the filing thereof made without con- 
sent of the parties, will not be considered by this court. 


A Petition upon a Penal Bond, which was held good after ver- 
dict. 


Appeal from Randolph Circuit Court—Ilox. G. IL Burex- 
HARTT, Judge. 


AFFIRMED. 


O. T. Rouse tor appellants. 
13—79 
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J. FE. Hazell and Draffen & Williams for respondent. 


Wivxstow, C.—This is an action on a penal bond, exe- 
cuted by defendants to plaintiff, the particulars of which 
will appear by the petition hereinafter copied. Judgment 
was rendered against defendants September 20th, 1879; 
motion for a new trial filed the same day; overruled Sep- 
tember 24th ; motion in arrest filed and overruled Septem- 
ber 24th; and appeal perfected September 25th; all at the 
September term, 1879, of said court. December 31st, 1879, 
being an adjourned term of said September term, an order 
was duly entered of record, by consent of parties, extend- 
ing the time for filing the bill of exceptions to the first day 
of the February term, 1880. And, thereafter, the follow- 
ing orders appear of record, omitting captions: “And 
afterward, to-wit, on the 81st day of January, 1880, the 
following entry was made of record: Time for filing bill 
of exceptions herein is extended to the last day of the reg- 
ular term next.” And afterward, to-wit, on the 15th day 
of February, 1880, it being the regular February term of 
said court, the following entry was made of record, to-wit: 
“Now come the defendants herein and file their bill of 
exceptions, which said bill is signed, sealed and made part 
of the record in this cause.” 

It will be seen from the orders copied above, that the 
last order extending the time for filing the bill of exceptions 
1. practice 1x su- was made without the consent of parties; 
of exceptions. which, under the rulings of this court pre- 
cludes us from considering errors unless such as arise on the 
record proper. 

The motion in arrest raises the question that the peti- 
tion does not state facts sufficient to constitute a cause of 
° 4 pertrion upon #ction. The petition is as follows: ‘“ Now 
APENALBOND. —at, this day comes the plaintiff hercin by its 
attorneys, and says it is a corporation organized under and 
by virtue of the statute laws of the State of Missouri, as 
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per article 7 of chapter 37 of Wagner’s Missouri Statutes ; 
that the object and general purpose of plaintiff as a cor- 
poration is to encourage and aid in building and improving 
real estate among its stockholders, and to that end to loan 
money to its stockholders to be used in building houses, 
and otherwise improve real estate; that William Coyle is 
a stockholder of plaintiff, and was at the date hereinafter 
set out; that plaintiff loaned said Coyle, on or about the 
7th day of November, 1877, $700, to be by him used in the 
building of a residence, and other improvements on lots 
then owned by said Coyle in the city cf Moberly, Missouri, 
to-wit: Lots 2 and 3, block 7, in Ilunt & Godtrey’s addi- 
tion to Moberiy, and received from said Coyle a note for 
same, secured by deed of trust on said lots; that defendant 
herein contracted with said Coyle and agreed and under- 
took to furnish materials and build said house and improve- 
ments for a price and sum between said Coyle and defend- 
unts agreed; that in consideration of the premises, defend- 
ants, by their penal bond herewith filed, by them duly 
executed and delivered to plaintiff, bound themselves to this 
plaintiff in the penal sum of $325 to build said house well 
and truly according to plans and specifications, and to faith- 
fully pay all parties who should furnish any materials for 
or do any work on said house, and deliver the house free 
from any ineumbrance done by them, to said Coyle; that 
said lot and house, clear of incumbrance, after completion 
according to plans and specifications, was not more than an 
adequate security for the money loaned by plaintiff to said 
Coyle; that defendants have violated and broken the con- 
ditions of said bond inthis: That one P. IL. Nise furnished 
hardware and other materials to be used in said house at 
the instance and solicitation of defendants to the amount 
of $57.25, all the particulars and items of which will more 
fully appear by an itemized account herewith filed and 
marked exhibit “A,” and the same was by defendants used 
in the construction of said house; that said bill of hard- 
ware, ete., so furnished by said Nise was a first lien on said 
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house and lot of said Coyle, and diminished the amount of 
plaintiff’s surety that amount; that defendants failed and 
refused and still neglect and refuse to pay said bill, and the 
plaintiff, in order to save its security under the deed of trust 
above mentioned, and to prevent said house and lot from 
being sold to pay said bill, was compelled to assume and 
pay the same, and plaintiff says by the acts and failure of 
defendants aforesaid, it is damaged $57.25. 

There was a special demurrer to this petition, which 
the court overruled, and the defendants answered and went 
to trial on its merits, thus waiving all formal defects. We 
are unable to perceive any reasons, appearing on the face 
of this petition, to render it bad after verdict; and counsel 
for appellants has not been able to point us to any. The 
only objection made by hin, fairly arising on the face of 
the petition, is, that conclusions of law are stated; but he 
fails to designate such conclusions ; and to sustain his other 
objections, he is obliged to go outside and refer to the evi- 
dence. We think the petition good after verdict ; and, no 
other errors of record being suggested, that the judgment 
should be affirmed. All concur. 





Nance vy. Tue Sr. Louis, Iron Mountain & Soutuern Ratt- 
way Company, Appellant 


1. Railroads: poUBLE DAMAGES FOR KILLING CATTLE: PLEADING. Un- 
der the statute, (R. S. 1879, 2 809,) a railroad company is not liable 
to the owner of stock killed or injured, unless it get upon the track 
at a place where the company is by law required to fence; and no 
statement of the cause of action is good which does not contain 
such an averment, expressly or impliedly. 

2. Practice in Supreme Court. Where the petition shows no cause 
of action, a judgment for the plaintiff will be reversed, although 
no exception was taken in the court below. 
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Appeal Jrom Jefferson Cireuit Court-—Hon. L. F. DINNING, 
Judge. 


REVERSED. 
George IT, Benton and Thomas J. Portis for appellant. 
Louis Wagner and B. Zirart for respondent. 


Henry, J.—This is a suit commenced in a justice's 
court in Iron county, to recover double damages for stock 
killed on defendant’s road, by a train of cars. Plaintiff 
had judgment successively in the justice’s and in the cireuit 
court, and defendant has appealed to this court, and the 
only ground upon which a reversal is urged, is that the 
statement filed before the justice does not contain sufficient 
facts to constitute a cause of action. It alleges that “de- 
fendant by its agents, engines and cars killed one white 
steer, the property of plaintiff, at a place on its road where 
the same passes through, along or adjoining uninclosed 
lands, where defendant failed to construct lawful fences 

* * and by reason of such failure, against the 
provisions of the statute made and provided, to plaintiff’s 
damage in the sum of $50.” 

In Cecil v. Railroad Co., 47 Mo. 246, it was held that 
on a statement which failed to allege that the stock got on 
the road through a defect of cattle guard, or in consequence 
of a failure to fence, plaintiff could not recover, and that 
decision has never been questioned by this court. The 
railroad company under the section upon which this action 
is based, is not liable to the owner of stock killed or injured 
unless it got upon the track at a place where the company 
is, by law, required to fence, no matter at what place it may 
be killed or injured, and no decision of this court can be 
found in which a statement omitting that averment has 
been held good, In Edwards v. Railroad C., 74 Mo. 117, 
and Bowen v. Railroad Co., 75 Mo. 426, the averments in the 
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statement were held sufficient to warrant the inference that 
the stock got upon the track by reason of the failure to 
fence, but there is no allegation in this statement from which 
such an inference can be drawn. We are not inclined to 
be technical in the construction of statements filed with 
justices in such eases, but they must contain, expressly or 
by reasonable implication, a statement of the facts which 
entitle plaintiff to recover. 

Nor was the objection out of time. It was made in 
the cireuit court, in a motion in arrest of judgment, and it 
has been repeatedly held by this court that where the peti- 
tion shows no cause of action, it will be considered here, 
although no exceptions were taken in the court below. 
State ex rel. v. Griffith, 63 Mo. 545; Bateson v. Clark, 37 
Mo. 31. 


The judgment is reversed and the cause remanded. 





All coneur. 





Coivin v. Srx, Plaintiff in Error. 


Justices’ Courts: CHANGE OF VENUE: JUDGMENT. A judgment entered 
by a justice of the peace after a change of venue has been applied 
for, in due form, on the ground of prejudice on his part, is errone- 
ous, but cannot be treated asa nullity in a collateral proceeding. 
Herruford v. Etna Ins, Co., 42 Mo. 148; Beery v. Railroad Co., 64 Mo. 
533, distinguished. 


Error to Johnson Cirent Court —llox. Noau M. Grivay, 


Judge. 
REVERSED. 
S. P. Sparks tor plaintiff in error. 


J. P. Orr tor detendant in error. 
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Martiy, C.—A_ suit was instituted before a justice of 
the peace against one A. Colvin, upon a cause of action 
within the jurisdiction of the justice. Due service of sum- 
mons was effected, and Colvin appeared and filed his appli- 
cation and affidavit for a change of venue, which were in 
proper form, and were based upon the prejudice of the 
magistrate. The application was made before trial was 
commenced. The justice refused to allow the change ap- 
plied for, and made no order or entry to that effect, but 
proceeded with the trial of the cause, and rendered judg- 
ment against the defendant in the case. Upon this judg- 
ment execution was issued and placed in the hands of the 
defendant herein, A. D. Six. In pursuance of this execu- 
tion, said Six, who was the constable of the township, levied 
upon two horses belonging to said A. Colvin. After the 
levy of the execution the plaintiff herein purchased title 
to the property so levied upon from said A. Colvin, the 
owner thereof. After such purchase he brings this suit in 
replevin against Six, the constable, who held the property 
under the execution. The court held at the trial that the 
judgment against Six before the justice was a nullity, and 
rendered judgment in favor of plaintiff in the replevin pro- 
ceedings. From this judgment the defendant Six prose- 
cutes his writ of error. 

The sole question in the case is, whether a judgment 
rendered by a justice after due application for change of 
venue by defendant, is an absolute nullity, and can be 
treated as such in collateral proceedings. The statute de- 
clares that “either party shall be entitled to a change of 
venue in any civil cause,” if before the jury is sworn or the 
trial commenced he shall file the affidavit required by law. 
R. 8. 1879, § 2952. It is next provided that “upon the 
filing of the affidavit in due time the justice must allow 
the change of venue and note the fact in his docket, and 
immediately transmit all the original papers, and a tran- 
script of all his docket entries in the case, to the next near- 
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est justice in the township, or if the change be allowed on 
account of the bias or prejudice of the inhabitants of the 
township, then to a justice in some other township in the 
county.” R. 8. 1879, § 2953. This statute evidently con- 
templates an order of allowance of the application to be 
noted on the docket like any other order or judgment in 
the cause. Although it is his duty to make the order of 
allowance when the application complies with the law, I 
do not perceive how the case can be actually pending else- 
where until he has made the order and entered it. It isa 
question of jurisdiction, and it has been held by this court 
in construing the statute relating to change of venue from 
the circuit court, that it is the order of the court of a change 
which divests the court of jurisdiction and confers it upon 
another court. J/enderson v. Henderson, 55 Mo. 534; State 
v. Daniels, 66 Mo. 192; State v. Hopper, 71 Mo. 425. It 
has also been held that a court which orders a change of 
venue retains sufficient power to set it aside during the 
same term. State v. Webb, 74 Mo. 333. It must follow from 
the principles announced in these decisions, that the court 
does not lose jurisdiction of the cause by the mere fact of 
the application for the change; and that it retains jurisdic- 
tion until the order for the change has been made. Its 
action in refusing an order for a change upon a proper ap- 
plication is ground of error for which the judgment ought 
to be reversed on appeal or writ of error. But having 
jurisdiction of the parties and the cause of action, its judg- 
ment cannot be impeached in any collateral proceeding. 
Jeffries v. Wright, 51 Mo. 215; Bailey v. MeGinniss, 57 Mo. 
362; Fulkerson v. Davenport, 70 Mo. 541; Henry v. McKer- 
lie, 78 Mo. 416. 

Our attention has been called to some decisions of this 
court construing the acts of congress relating to the removal 
of causes to the courts of the United States. JZerryford rv. 
Aitna Ins. Co., 42 Mo. 148; Beery v. Railroad Co., 64 Mo. 
533. There are expressions in these opinions which would 
seem to indicate that the court in which the application 
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for a removal is made is without jurisdiction to proceed as 
soon as the application is made. Dut it will be observed 
that the statute construed by them differs materially from 
the one under consideration, and that the opinions them- 
selves were not rendered in cases in which the action of the 
court in going on to judgment, was called in question in a 
collateral proceeding. The effect of going on to judgment 
was not considered in these cases with reference to collateral 
proceedings, but only with reference to proceedings in the 
same case prosecuted for the purpose of reversing the judg- 
ments. In the third edition of his work on the “ Re- 
moval of Causes,” Judge Dillon, after reviewing the cases 
on this subject, remarks ina note: “In the text we pur- 
posely use the phrase ‘the rightful jurisdiction ceases ¢o 
instanti’ and a subsequent judgment of the state court ‘is 
erroneous, we do not say null and void. Such a judgment 
is, perhaps, valid, unless reversed or set aside; but in many 
of the cases every subsequent exercise of jurisdiction 1s said 
to be null and void, and every step coram non judice.” Re- 
moval of Causes, (3 Ed.) p. 93. From the fact that no 
order is necessary according to the weight of authority con- 
struing the acts of congress, it would seem useless to examine 
the decisions under such acts, to obtain precedents in con- 
struing our statutes relating to the change of venue, which 
manifestly contemplate and require an order of court in 
every case. The refusal of the justice to grant a change 
of venue after proper application for it, is an error, but the 
appropriate remedy lies in an appeal or perhaps in an order 
from the cireuit court compelling him to make the order 
for a change. It will not do for the party applying for the 
order to abandon his case as soon as he has filed his appli- 
cation and treat the record before the order is made in the 
same manner as he is authorized to do after it is made. 
Accordingly the judgment in this case must be reversed 
and remanded for re-trial in obedience to the foregoing 
views. It is so ordered. All concur. 
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Marrurws, Plaintiff in Error, v. MceEunoy. 


In a Conditional Sale the Title only Passes upon Compliance 
with the Condition. Ata public sale on the 13th day of August, 
1878, a carriage was sold to plaintiff upon a credit of six months 
without interest, the purchaser to give notes with approved security. 
With this condition he did not comply, but left the carriage upon 
an understanding that it was not to be taken away until paid for. 
On the 9th day of October, 1878, the vendor sold the carriage to the 
defendant; and about the Ist day of February, 1879, the plaintiff 
called to pay for and take away the carriage ; Held, that neither the 
right of property nor the right of possession passed to plaintiff in 
virtue of his having bid off the carriage at the sale, and that, under 
the understanding, he could only have acquired such right by pay- 
ing for the carriage within a reasonable time. 


Error to Louisiana Common Pleas Court—ltox. G. Porter, 
Judge. 


AFFIRMED. 


W. 2. Biggs for plaintitf in error. 


Smith §& Krauthoff with £. 7. Smith tor defendant in 


error. 


Norton, J.—This is a suit in the nature of replevin 
begun in the Louisiana court of common pleas to recover 
the possession of a certain carriage. On the trial of the 
cause defendant obtained judgment, and plaintiff brings 
the case to this court by writ of error, and seeks a reversal 
thereof upon alleged errors of the court in giving and re- 
fusing instructions. 

It appears from the record betore us that T. G. Stark 
and J. N. Jump were the administrators of the estate of 
W. C. Duncan, deceased, and on the 15th day of August, 
1878, had a public sale of the personal property of said 
estate; that the carriage in question was bid off at said sale 
by plaintiff at $61; that the terms of the sale were a credit 
of six months without interest, the purchaser to give notes 





OCTOBER TERM, 1883. 203 





Matthews v. McElroy. 


with approved security; that plaintiff did not comply with 
these terms, but, as he states in his evidence, “late in the 
evening after the sale he had a talk with one of the admin- 
istrators about the carriage, and stated to him that he did 
not like to ask any one to go his security, and proposed in 
lieu thereof to leave the carriage on the place with a son of 
the deceased as. security for the amount bid; that the car- 
riage was so left and was not to be taken until he paid for 
it, and that nothing was said as to when he was to send 
for it.” 

Mr. Stark, one of the administrators, testified as fol- 
lows: ‘“ Was present at sale of personal property belong- 
ing to estate of Wm. C. Dunean. Iam one of the admin- 
istrators. DPlaintiff bought the carriage in controversy, at 
the sale. Plaintiff said to me that he would leave the ear- 
riage on the place, with Charles Duncan, and that he would 
pay when he sent for it. Plaintiff said that he did not want 
to give a note. I had conversation with plaintiff at my 
house, about the Ist day of February, 1879. Plaintiff said 
that he had come to pay me for the carriage, as the money 
was about due. I told him that I had sold the carriage to 
McElroy; that I supposed he intended to send for the car- 
riage in a few days, and wanted to pay cash instead of giv- 
ing anote. I said nothing to plaintiff about sending for 
carnage. I feared, if I did, he would be offended. It was 
not my business.” 

The evidence shows that the carriage was subsequently 
sold on the 9th day of October, 1878, by the administrators 
to defendant. The evidence also tends to show that plaintiff, 
about the time suit was brought, offered to pay defendant 
what he had paid for the carriage and the amount expended 
by him in having it repaired, which offer was declined. 

The court tried the case on the theory that plaintiif 
had neither the right of property nor right to the posses- 
sion of the carriage, in virtue of his having bid it off at the 
sale, for the reason that he did not comply with the terms 
of sale by giving his note with security, and that he had 





204 SUPREME COURT OF MISSOURI, 


—_— 





Chambers vy. Short, 


no such rights by reason of the understanding had after 
the sale between the administrators and himself, because as 
no time was agreed upon when plaintiff was to pay for the 
‘arriage and entitle himself to the possession by so doing, 
his right to the carriage was dependent upon his paying 
for it within a reasonable time. The court was justified in 
trying the cause upon the above theory by the following 
vases: Little v. Page, 44 Mo. 412; Parmilee v. Catherwood, 
36 Mo. 479; Southwestern F. & C. P. Co. v. Stannard, 44 
Mo. 71, and Grifin v. Pugh, 44 Mo. 326. It is unnecessary 
to notice the instructions further than to say that those 
given were in accord with the theory upon which the case 
was tried. 

The judgment on the record is for the right party and 
is hereby affirmed. * All coneur. 





CuambBers, Appellant, v. Suort. 


Agency: AUTHORITY TO RECEIVE PAYMENT. The employment of a can- 
vassing agent for the sale of books by subscription, confers no au- 
thority to receive payment for books sold but not delivered by him, 
nor ever in his possession. Following Butler v. Dorman, 68 Mo. 298. 


Appeal from Pettis Cirenit Court—Ilox. Wu. T. Woon, 


Judge. 


REVERSED. 
FE, A. Sampson tor appellant. 
Snoddy & Short for respondent. 


Henry, J.—This is an action on account for twenty- 
five parts of Doré’s Gallery, at $1 per part, and for binding 
two volumes of the same at $12.50 per volume. The an- 
swer pleaded payment. The court tried the cause without 
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a jury, and the finding and judgment were for defendant, 
and plaintiff has appealed to this court. 

The evidence for plaintiff was that the agent, who sold 
the books by subscription, had no authority to receive pay- 
ment for them; that in August, 1878, plaintiff received 
from defendant, by express, twenty-five parts of Doré’s 
Gallery with directions to add twenty-five other parts and 
bindthem. Before doing the work plaintiff heard tliat the 
agent who sold the books, as a canvasser, was indebted to 
defendant, and fearing that defendant would seek to set-oft 
his demands against the canvasser against plaintiff, he wrote 
to defendant, inquiring if the canvasser was indebted to 
him, and received an answer, stating that he was not, for 
borrowed money or anything else. The testimony of Tate 
was that for plaintiff he delivered the bound volumes to 
defendant, at Sedalia, and told him the charge on them was 
$50, that Short said “Very well,” or “All right,” and di- 
rected witness to take them to his house and call at his 
office, Monday following; and when witness went to de- 
fendant’s office, Monday morning, defendant said he had 
paid the canvasser for them. Ile further testified, without 
objection, that it was not customary for persons canvassing 
for books to receive the money for them, but subscribers 
pay on the delivery of the books. 

The defendant testified that when he made the contract 
for the books with the canvasser, the latter had eight parts 
ready for delivery ; that defendant took them and paid for 
them; that the canvasser said he could get the books up to 
twenty-five parts ; that witness had him to do so and paid 
for them ; that witness wanted to get the entire work, fifty 
parts, bound in morocco, and asked the canvasser what he 
would sell it for, so bound, and he said he would write and 
ascertain, and subsequently came to defendant and said, 
with a letter in his hands, which he said was an answer from 
plaintiff, that the price would be $70; that they finally 
agreed upon $60, the canvasser agreeing to give defendant 

benofit of his commission and defendant paid for the 
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entire set and the binding. He also contradicted Tate, 
stating that the first time the charge of $50 was mentioned 
by Tate, was at defendant’s office, after the delivery of the 
books, and that he then told Tate he had paid the can- 
vasser in full. This was all the evidence. 

The plaintiff then moved the court to give three dec- 
larations of law, as follows: 

1. If the court finds that the plaintiff furnished the 
parts of Doré’s Gallery, and did the binding, for which 
parts and binding this suit is brought, then it will find for 
the plaintiff; unless it further finds that the defendant has 
paid the amount of such indebtedness to plaintiff, or to 
some one whom plaintiff has held out as being authorized 
to receive such payment. 

2. If the court finds that Du Plainval was a canvass- 
ing book agent, obtaining subscriptions for the plaintiff for 
books published by him and sold by subscription, and that 
said Du Plainval was restricted by the terms of his em- 
ployment from collecting for any books or parts of books 
except such as were delivered by him—and they further 
find that said canvassing agent never had possession of the 
parts and works for which this suit is brought, and did not 
deliver the same to the defendant—then it declares the law 
to be that his employment as canvassing agent gave him 
no authority to collect the money for which this suit is 
brought, and it devolves ugon the defendant to show that 
he had such authority. 

3. If Du Plainval, as agent for the plaintiff, sold to 
defendant by sample the parts of the work for which suit 
is brought, and Du Plainval did not have possession of said 
parts, but the same were delivered by plaintiff to defend- 
ant, and if Du Plainval did not have authority from plaintifi 
to collect for said parts, and had no indicia of such author- 
ity—then the court declares the law to be that payment to 
him does not bind the plaintiff. 

The court gave the first and third. but refused to give 
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the second, to which refusal the plaintiff then and there 


excepted. 

The defendant prayed the court to give the following 
declaration of law: “If the court, sitting as a jury, finds 
from the evidence that Du Plainval was the lawfully author- 
ized agent for the sale of the books, for the price of which 
the suit is brought; that plaintiff authorized him to make 
the sale of the books bound to defendant; that in pursu- 
ance of such authority said Du Plainval did sell the same to 
defendant and receive the payment of $60 for the same; 
then such payment binds the plaintiff, and the judgment 
should be for defendant.” Which declaration the court 
gave, to the giving of which the plaintiff duly excepted. 

There was a judgment for defendant, from which this 
appeal is prosecuted. The court erred in refusing the see- 
ond declaration of law asked by plaintiff, and in giving that 
asked by defendant. The question involved in those in- 
structions, was fully considered and decided in the case of 
Butler v. Dorman, 68 Mo, 298, and adhering to that decis- 
ion, the judgment is reversed and the cause remanded. All 
concur, 





Kenpia v. Tue Curcaco, Rock Istanp & Paciric Ramway 
Company, Appellant. 


Railroads: NEGLIGENCE: PLEADING. A statement held to set forth 
a good cause of action for the negligent killing of plaintiff’s steer 
by a railroad company. 

: KILLING stock. If the agents of a railroad com- 
pany in a charge of a train run its engines or cars upon or over live 
stock, and such collision could be avoided by the exercise of reason- 
able care and vigilance on their part, the company will be liable to 
the owner for the resulting damages. 

Instructions which announce mere abstract propositions of law, 
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or single out and comment upon partic ular facts, are properly re- 
fused. 

4. : : KILLING stock. If live stock isor could be seen 
approaching a public road-crossing before it gets on a railroad track, 
the company may be guilty of negligence in case of a cojlision, al- 
thongh such stock be not seen on the track in time to avoid the 
injury. Wallace v. Railroad Co., 74 Mo. 594, explained and distin- 
guished. 





Appeal from Clinton Cireuit Court—IlTox. Gro. W. Duny, 
Judge. 


AFFIRMED. 


Shanklin, Low & McDougal tor appellant. 


William Henry for respondent. 


Norton, J.—Plaintitf commenced this action before a 
justice of the peace and obtained judgment in the cireuit 
court where it had been taken by the appeal of defendant, 
and it is now before us on the appeal of defendant. After 
charging that defendant was a corporation operating its 
road through Shoal township in Clinton county, it is averred 
in the statement as the cause of action that “such corpora- 
tion, the defendant, on or about the 30th day of June, 1878, 
in said township of Shoal, by and through its officers, agents 
and servants, negligently and carelessly ran its railroad cars 
and engine against, over and upon, and injured and killed 
a certain dark-red steer, of the value of $30, the property 
of plaintiff, to his damage in the sum of $30, for which sum 
plaintiff prays judgment.” 

The above statement sets forth a good cause of action, 
and the questions presented by it are free from complexity. 
1. RAILROADS: negli- _ hese questions are, was plaintiff the owner 

gence: pleading. of the steer; was it injured and killed by 
the negligence of defendant’s servants and agents; and, if 
so, What was the damage? and all of them were fairly sub- 
mitted to the jury in the instructions given. 
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On behalf of the plaintiff the jury were told that if 
they believed from the evidence that plaintiff owned the 
steer and that it was killed in Shoal township, Clinton 
county, by the carelessness and negligence of defendant’s 
servants in operating the train, they would find for plaintiff 
and assess his damages at such sum as they might believe 
from the evidence he had been damaged. They were fur- 
ther instructed that negligence is the lack of such care and 
caution as men of common sense and prudence generally 
exercise under like circumstances, and that if defendant's 
agents in charge of the train, ran its engine or cars upon 
or over plaintiff’s steer, and if such collision and injury 
could have been avoided by the exercise of reasonable care 
and vigilance on their part, then defendant was liable. 

On the part of defendant the jury were told that if 
plaintiff’s steer got on the track at the publie crossing 
when the engine was approaching, and so near as to be im- 
possible to stop it before striking, they should find for de- 
tendant; they were also told that negligence was a question 
of fact, and consists in doing what a prudent person would 
not do, or in failing to do what a prudent person would do 
under the cireumstances, and some commission or omission 
us above defined on the part of defendant's servants or 
agents must be proved betore they could find for plaintiff, 
and that the burden of proving negligence was on the 
plair-tiff, 

These instructions fairly covered all the points in issue 
in this case; and we perceive no ground of complaint 
2. .—— ex. Against the action of the court in giving 
ing stock plaintiff’s instructions. Like instructions 
in a like ease have received the sanction of ihis court. Je- 
Pheeters ¢. Llann. & St. Jo. R. R. Co., 45 Mo, 22. 

The instructions asked by defendant and refused, were 
properly refused, because the propositions announced were 
% INSTRUCTIONS. | mere abstractions, and subject to the fur- 
ther objection of singling out particular facts, in the nature 





of comment on the evidence. 
14—79 
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The case of Wallace v. Railroad Co., 74 Mo. 594, to 
which we have been cited as establishing the doctrine that 
.———: gi. &@ Failroad company can only be guilty of 
mg stock. negligence in killing stock in an incorpo- 
rated town or at a public road crossing, in a case where the 
animal is seen on the track in time to avoid the injury, is 
misconceived by counsel. What was there said was in- 
tended to apply to the facts of that case, which were 
that the animals when first seen were on the track 
running from side to side of the track. There was no evi- 
dence in that case, as in this, that the animals were seen 
approaching the crossing before they got on the track, and 
could have been seen at a point on the railroad eighty or 
ninety rods distant from where they were approaching the 
crossing. 

Judgment affirmed. All concur. 





4, 
i 





Town or Pacirte vy. SEIFERT, Appellant. 


1. Printed Laws and Original Rolls, as Evidence of the Chare 
ter of a Town: EXxcEPTIONAL CASE. The original roll, as deposited 
with the Secretary of State, is the best evidence of a legislative en- 
actment. Yet, where there was a discrepancy between the charter 
of a town as published in the printed laws of the State and the stat- 
ute roll on file in the office of the Secretary of State, in this, that 
in the former it was provided that the trustees of the town might 
impose fines for breach of any of their ordinances, not to exceed 
$20 in amount, and, in the latter, the word “twenty ” was ninety: 
and from aught that appeared in the record this discrepancy was 
first brought to the attention of the defendant upon his trial, about 
twenty years after the enactment of the charter; in an action by the 
town to recover of him a penalty of $90 for refusing to take outa 
merchant’s license, as required by ordinance; Held, that under the 
exceptional circumstances of the case, the printed copy of the char- 
ter would control in determining defendant’s liability. 


2. An Ordinance penal in is nature, must be strictly construed. 
An ordinance of the town of Pacific construed and heid not to 
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provide any penalty upon merchants for failure to take out license, 
but only for failure to pay the ad valorem tax therein prescribed. 


Appeal from Franklin Circuit Court—Iton. A. J. Seay, 


Judge. 
REVERSED. 
John R. Martin tor appellant. 
Crews & Booth for respondent. 


Pures, C.—This is an action instituted by the town 
of Pacitic against the appellant to recover the sum of $90, 
as a penalty for refusing to take out a merchant’s license 
from said town. It appears from the evidence that Pacific 
was incorporated as a town in 1859 by an act of the legis- 
lature. Laws of 1859, p. 179. It is clear to my mind that 
ho power was conferred upon the municipal authorities of 
this town to exact a merchant’s license by the original 
charter. This fact seems to have been recognized by the 
plaintiff, for, in 1874, it procured from the legislature an 
amendment to its charter, (Laws 1874, p. 353,) conferring 
on the trustees of said town authority “by ordinance to 
impose a license tax on merchants” and “to provide for the 
collection of the same.” Judgment was rendered by the 
justice for the town, and defendant appealed to the cireuit 
court, where, on a trial de noro, judgment was rendered 
again in favor of plaintiff, for the sum of $25, from which 
defendant has appealed to this court. 

By section 7 of the charter of this town, as published 
in the laws of 1859, svpra, it is provided that the trustees 
“may impose fines or imprisonment for breach of any of 
their ordinances, such fine not to exceed $20, and such im- 
prisonment not to exceed ten days.” Under this statute, as 
published, it is quite clear there was no power vested by 
the charter in the trustees to pass an ordinance authorizing 
the imposition of a greater fine than $20. To meet this 
palpable objection the plaintiff at the trial offered and read 
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in evidence, against the objection of defendant, a certified 
‘copy of this charter, as enrolled by the legislature, as the 
same appears on file in the office of the Secretary of State, 
from which it appears that the word “twenty” in the pro- 
vision above quoted, is “ninety” in the enrolled bill. It 
is not unimportant to state that this certificate by the later 
Secretary of State is dated June 10th, 1879, and, for aught 
that appears in the record, the discrepancy between the act 
as published and as passed was for the first time called to 
detendant’s attention at the trial in 1879. 

The first question, therefore, to be decided is, under 
which of said copies of the charter should the defendant’s 
1, PRINTED LAWS Cause have been determined? ‘The Jegis- 


ANDORIGINAL 


OF Tubetatenor lature of the State by general law, (Ch. 


dicascs seePHon 97, p. 1028, R. S. 1855,) made general and 
very complete provisions for the publication and cireula- 
tion of the acts passed at any succeeding legislature. It 
was made the duty of the Secretary of State to prepare, 
from the original rolls in his office, for publication, all laws 
passed. Ile was to compare the printed copies and see that 
they were correct. “And when the whole are printed, he 
shall note all errors which have been committed, and cause 
a memorandum thereof to be annexed, together with an 
attestation, under his hand, that he has collated the laws 
therein contained, with the original rolls in his office, and 
corrected the same thereby.” The succeeding sections of 
the said chapter provide, with much particularity, the man- 
ner of the distribution of these statutes, the object evidently 
being, aside from the use of the officials of the State and 
local governments, to bring the laws of each legislature as 
near as might be to the people. It is to these statutes the 
people are accustomed to look for the laws for their govern- 
ment. The laws of 1859, in question, were certified by the 
then Secretary of State, in accordance with the provisions 
of the general statute just adverted to. By section 1, chap- 
ter 54, Wagner’s Statutes, page 590, “the printed statute 
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books of the State, printed under its authority, shall be 
evidence of the private acts therein contained.” 

For twenty years the charter of the municipal corpora- 
tion in question has stood with the word “twenty” un- 
challenged in the published statutes of the State. The 
defendant, with other citizens of that town, had a right to 
assume that the published statute was correct, and to act 
accordingly. It is contrary to the whole genius and spirit 
of our institutions that our penal statutes, or other statutes, 
affecting the personal property and riglits of the citizens, 
should remain a sealed volume, or for twenty years lie un- 
published in the vaults of the Secretary of State, to be 
brought forth for the first time on the arraignment of a 
citizen for a violation of some of its provisions, especially 
in a case like the one at bar. 

We make no controversy with the correctness of the 
rule, that in the case of a contest as to What is the best evi- 
dence of a legislative enactment, the original roll as depos- 
ited with the Secretary of State is to be preferred ; for this 
is What the authorities and adjudications denominate “the 
statute roll.” Paciie R. BR. Co. ve The Governor, 23 Mo, 
3.3, Norare we unmindful in the expression of these views 
of the danger suggested that the mere blunder of the sec- 
retary in lis copying, or of the printer in publishing, might 
make a law without the legislative sanction. We rely on 
the exceptional circumstances of the case at bar, on a very 
ancient and wise maxim that “the law so favors the public 
good that it wil! permit a common error to pass for right.” 
Noy’s Maxims, 37, 4 Inst. 240. 

This point eame before the Supreme Court of the 
United States in the ease of Pease v. Peck, 18 ILow. 595. 
Mr. Justice Grier said: “It is no doubt true, as a general 
rule, that the mistake of a transcriber or printer cannot 
change the Jaw; and that when the statute published by 
authority is found to differ from the original on file among 
the publie archives, the courts will receive the latter as con- 
taining the expressed will of the legislature in preference 
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tothe former. Yet, as the people who are governed by the 
laws, and the courts who administer them, practically 
know the law only from the authorized publication of 
them, the propriety of recurring to an ancient, altered and 
erased manuscript, for the purpose of changing their con- 
struction, after a lapse of thirty years and after their con- 
struction has been long settled by the courts, and has en- 
tered as an element into the contracts and business of the 
citizens, may well be doubted. The reception and long 
acquiescence in them, as printed and distributed by author- 
ity, by those who had it always in their power to alter or 
annul them, and did not, may be justly treated as a ratiti- 
sation of them in that form by the sovereign people.” It 
is true this was the opinion of a divided court, but it is no 
less authoritative. And there is so much of wise conserv- 
atism and consonance with our form of government, that 
the majority view commends itself under the circumstances 
of this case, to my fullest sense of justice. If plaintiff 
would avail itself of the larger penalty or fine, it should 
take appropriate measures for the publication of its char- 
ter, and bring its provisions to the attention of the people 
to be affected by them. 

There is another view of this case equally fatal to the 
proceeding instituted in this case. Section 1 of the ordi- 
2, AN orDINANCE. nance passed by said town fixes a license 
tax on merchants of $10. Section 2 requires merchants to 
pay an ad valorem tax equal to that assessed upon real 
estate. Section 3 provides that it shall be the duty of every 
such merchant, on or before a given time, who shall have 
obtained a license, to file with a named officer a statement 
of the goods held by him between certain dates. This 
statement is to be abstracted and filed by the town clerk, 
certified and delivered to the collector, to be by him col- 
lected. Section 4 requires the merchant to verify this 
statement by affidavit. Section 5 is as follows: “ Every 
person, or co-partnership of persons, to whom a license 
shall have been granted, or who are required to obtain a 
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license to vend goods, wares and merchandise, and who 
shall have filed a statement as herein required, and failed 
to pay, or refused to pay the amount of revenue so owing 
to the collector of the town, or who shall fail to make the 
statement above required, shall upon conviction thereof be 
deemed guilty of a misdemeanor, and be punished by a fine 
of not Jess than $25 or mere than $90.” 

It is to be observed that two taxes are provided for in 
this ordinance. A revenue and license tax, which are dis- 
tinct. Now, does section 5 provide anything more than a 

onviction, as for a misdemeanor, for failing to pay the 
revenue or ad calorem tax? Only the person who has ob- 
tained the heense, or is required to obtain one, “and who 
shall have filed a statement as herein required and failed to 
pay, or refused to pay, the amount of revenue so owing to 
the collector of the town, or who shall fail to make the 
statements above required, shall be deemed guilty of a mis- 
demeanor, and be punished by a fine. The words “ failed 
to pay” from their context refer evidently to “ the revenue 
so owing to the collector.” It does not, in terms, provide 
any penalty for the failure to take out the license. The 
statute boing in its nature penal must be strictly construed, 
and its provisions cannot be carried beyond its express 
terms. Fowler v. City of St. Joseph, 37 Mo. 228; Ellis v. 
Wiitlock, 10 Mo. 781. 

Tt is obvious, from the whole context of this section 5, 
that the subject matter in the mind of the framer of it was 
the enforcement of the duty ot the merchant to furnish a 
“statement” and to pay the couector the amount of that 
“revenue.” The recognized distinction between a revenue 
taxation and a mere license, pertaining to police regulation, 
gives a clear meaning to the word “ revenue” employed in 
the section under consideration. 

It follows that the judgment of the circuit court is not 
sustainable. The same is accordingly reversed and the ac- 
tion dismissed. All concur. 
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Rutuerrorp, Appellant, v. STEWART. 





A Mortgage of Personal Property not yet in esse, the production 


of which is in the contemplation of the parties, will impose a lien 


in equity thereon when produced. Following Wright v. Bircher, 72 


Mo. 179. 


Appeal from Randolph Cirenit Court. Ilox. W. J. Tlonnts, 
Special Judge. 


AFFIRMED. 
Reed & Tall tor appellant. 


Christian, Martin & Priest tor respondents. 













Henry, J.—This is a proceeding by injunction to re- 
strain defendants from taking and using certain brick 
made by Helflin & Sheperdson on a tract of land owned by 
plaintiff. Telflin & Sheperdson agreed to manufacture 
brick and pay Rutherford for the use of the ground, and 
gave him a mortgage to secure him the price they were to 
pay and for certain advancements of money for them, upon 
one kiln of bricks, to contain 100,000 bricks. This kiln, 
the only one embraced by this mortgage, was sold by the 
mortgageor, with the consent of plaintiff, and, therefore, 
need not be further considered. 

Afterward, on the 22nd day of July, 1878, said mort- 
gageor executed to defendant, Stewart, a mortgage of “all 
the bricks now being moulded at the brick-yard, on the 
land of W. T. Rutherford * * and all the bricks 
that will be moulded and turned at said brick-yard, during 
the season for such work of 1878, commencing on the 28th 
day of July, 1878,” to secure a promissory note of that 
date for $250, payable to said Stewart. At the date of this 
mortgage, there were, as testified by Stewart, 10,000 bricks 
made, by Luther Baber, 18,000 or 20,900; ITelflin testified 
that there were only about 1,000. The debt for which the 
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mortgage was given was a partnership debt, although that 
does not appear in the body of the instrument. A second 
mortgage was executed by said Sheperdson & Ilelflin to 
Rutherford, after the second kiln was burned, to secure a 
debt to Ruthertord of $502, advanced by Rutherford and 
used by the firm, to make said brick. Rutherford testifies 
that when this mortgage was made, he knew that Stewart 
had a first mortgage on the brick, and did not think he 
knew of a verbal agreement between Rutherford and Shep- 
erdson & Ifelflin, that the first mortgage should be a lien 
upon the second kiln. 

The only question in the ease is, whether the mortgage 
to Stewart was a valid mortgage, the appellant contending 
that it was of personal property not then in existence, and, 
therefore, conveyed nothing. Of the brick then made, it 
was certainly a good conveyance, and that, in equity, it 
covered all the brick made when Rutherford took his see- 
ond mortgage, we think equally clear. As between Stewart 
and the mortgageors, and persons claiming under the latter, 
with actual notice of the mortgage, the mortgagee’s equi- 
table right to the property would seem to be unquestionable. 
If the entire kiln was completed when plaintiff took his 
second mortgage, he took it subject to the first, and on no 
principle of equity, can he be entitled, as against Stewart, 
to any of the bricks except such as were made after his, 
Rutherford’s, mortgage was executed. 

That the mortgage of Stewart took effect upon the 
bricks in the kiln when it was executed, is not questioned. 
The other propositions above stated, were discussed in 
Wright v. Bircher, 72 Mo. 179, in which this court approved 
what was said by Mr. Justice Story in Mitchell v. Winslow, 2 
Story 630, and by Davis, J., in Morrill v. Noyes, 56 Me. 458 ; 
s.c, 3 Am. L. Reg. (N. 8S.) 18. Justice Story observed : 
“Tt seems to me the clear result of all the authorities, that 
whenever the purties, by their contract, intend to create a 
positive lien or charge, either upon real or personal prop- 
erty, Whether (7 esse or not, it attaches, in equity, as a lien 
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or charge upon the particular property, as soon as the as- 
signor or contractor acquires title thereto, against the latter 
and all persons asserting a claim thereto, either voluntarily 
or with notice, or in bankruptcy.” Judge Story, it will be 
observed, is speaking of an equitable lien. 

In Morrill v. Noyes, supra, the validity of mortgages of 
mere contingencies, or sales, or mortgages of personal prop- 
erty which “ the mortgageors might purchase if they should 
purchase any,” is not recognized, but the validity of a sale, or 
mortgage of property the purchase or acquisition of which, 
is then in the contemplation of the vendor or mortgageor, 
is held valid. Seealso Frank v. Playter, 73 Mo. 672. In 
either view Stewart was entitled to the brick kiln as against 
Rutherford, and the judgment of the circuit court dismiss- 
ing plaintiff’s bill is affirmed. All concur, 





CowE Lt ef al., Appellants, v. Roberts’ Executor. 


1. Master and Servant: PARENT AND CHILD. Valuable services, 
which would, as between strangers, raise an implied promise to pay 
for them, when performed for a person in loco parentis, will not of 
themselves have that effect; and this whether they are performed 
wholly during minority or partly after majority. 

: EvIDENcE. In an action against the estate of a deceased 
person for services performed for him during his lifetime, Held, that 
his will making provision for the plaintiff was properly admitted in 
evidence as corroborative of the claim made in defense that the 
position of plaintiff was that of a member of the family of the de- 
ceased, and as bearing upon the supposed undertaking to pay wages 
for his services. 





Appeal from Lafayette Circuit Court—Hon Wm. T. Woon, 
Judge. 


AFFIRMED, 


Burden & Son for appellants. 
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Wallace & Chiles for respondent. 

Martix, C.—This action was commenced in the pro- 
bate court of Lafayette county in November, 1877, for the 
purpose of obtaining allowance of a demand against the 
estate of Jesse Roberts, deceased, for services, work and 
labor of Susan E. Cowell, as nurse, servant and housekeeper 
of said Roberts. It is alleged in the statement of the de- 
‘mand that said Roberts became indebted to her for said 
services and that he undertook and promised to pay her the 
amounts claimed, which in the aggregate reach the sum of 
$1,000. The trial in the probate court resulted in a judg- 
ment for the defendant, from which the plaintiffs appealed 
to the circuit court, where judgment again was rendered 
for the defendant by the court, the parties having waived a 
jury. From this last judgment the plaintiffs have appealed 
to this court. The evidence is voluminous and the instrue- 
tions of law numerous ; and it would be impossible as well 
as unnecessary to state them in detail. 

It appears from the evidence in the case that Susan E. 
Howard, who is now Susan E, Cowell by virtue of her mar- 
riage, lost her mother by death in Daviess county, when 
she was only eighteen months old. She had a sister by the 
name of Jennie, a little older than herself, and they were 
both left by the death of their mother in 1854 in the care 
and custody of their father. He was a man of no estate 
and unable to raise them. The wife of Jesse Roberts was 
a cousin of this mother as was also the wife of P. A. Gibbs. 
Accordingly, in 1854, their father brought them from Da- 
viess county and delivered them over to Roberts and Gibbs, 
who both resided in Lafayette county. Jennie was given 
to Mr. Gibbs and Susan to Mr. Roberts, to be kept and 
raised by them at their own expense. Mr. Gibbs testifies: 
“ We couldn’t refuse, and took them.” At that time Susan 
was a delicate child and seemed to be in bad health. She 
grew up to be a strong and healthy child. 
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Mr. Roberts was a man of frugal and industrious habits, 
and possessed an estate of about fifteen or twenty thousand 
dollars in value before the war. Susan was taken care of by 
Mr. and Mrs. Roberts in her infancy, and was raised and 
sent to school by them. She was received by them into 
the family and treated as a member of it. She called Mrs. 
Roberts “Ma” and Mr. Roberts “Pa.” Atter the emanci- 
pation of the servants in the family by the war, the house- 
work had to be done by Mrs. Roberts and Susan. She 
attended to such household duties as she was able to per- 
form, under the instructions and assistance of Mrs. Roberts, 
who was regarded as a superior housekeeper. They had 
assistance about the kitchen but were compelled to look 
after it principally themselves. Thus matters went on till 
the death of Mrs. Roberts in 1872. After that Susan took 
her place as lady of the house and attended to it as if it 
were her own. Before that time, as well as afterward, she 
had often, in cases of emergency, attended to matters about 
the place which are usually performed by men, such as 
catching a horse and bringing him in, and feeding stock. 
During the latter years of Mrs. Roberts’ lite the heavy part 
of the housekeeping was done by Susan, such as sweeping 
washing and cooking, Mrs. Roberts being in feeble health. 

It appears in evidence that she raised chickens, calves 
and pigs, and was allowed to sell them to her own use. 
With money received from such sources she used to pur- 
chase clothing and wearing apparel. Mr. Roberts was : 
very old man and died in 1877. Ile was feeble and sickly 
in his latter years, and Susan attended to him as faithfully 
as a daughter, and in doing this had to discharge the duties 
of anurse. Ile executed a will in 1876 by which he be- 
queathed to Susan twenty acres of land and $500 in money, 
besides some household furniture. He had no children of 
his own, and the balance of his estate was devised to his 
kindred, who seem to be numerous enough. It appears 
from the evidence that this will was copied from a previous 
one similar to it in all respects except that it contained a leg- 
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acy to one James Roberts who was left out of this one. It 
also appears that Susan had access to the wills and seemed 
to be aware of the fact that she was to be alegatee. Susan 
came of age in 1871; she was married after the death of 
Mr. Roberts in July, 1877. She sues for services com- 
mencing on the 25th day of July, 1869, and ending with 
his death July 26th, 1877. It will be observed that this 
claim commences before the death of Mrs. Roberts and be- 
fore she had attained her majority. 

Jn the statement recited I have aimed to indicate the 
general character of the relations between the parties as 
disclosed from the evidence on both sides. 

The principle governing this class of cases has been 
long established in this State by a series of well considered 
1, ANNI AEDENN decisions. The fact that services of value 
child. have been rendered which would as be- 
tween strangers, raise an implied promise on the part of 
the recipient thereof to pay for them, will not support or 
imply a promise as between parties who are related to each 
other as members of the same family by blood or adoption. 
Neither does a continuance of the family membership after 
the attainment of majority raise any implied promise in the 
absence of other facts from which a promise can be natur- 
ally inferred. The character and amount of services do 
not materially help to the inference of a promise if rendered 
during the continuance of the family membership. The 
doctrine that, after the attainment of majority, the promise, 
to support the obligation to pay, must be an express one, 
has not been accepted in this State. Notwithstanding the 
fact that family membership in itself implies that the serv- 
ives are gratuitous and without the expectation of pecun- 
iary reward, the promise to pay may be implied from any 
fucts or circumstances Which in their nature justify the in- 
ference of an actual contract of hire or an actual under- 
standing between the parties to that effect. Guenther v. 
Birkicht,.22 Mo. 439; JTart v. Hart, 41 Mo. 441; Smith v. 
Myers, 19 Mo. 433. 
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In stating the relation which Susan occupied in the 
family, I have not deemed it necessary to statg the facts 
upon which plaintiff depends for a support to the promise to 
pay wages, and I will refer to them now. They consist of 
a conversation claimed to have been overheard between 
Mr. Roberts and Susan to the effect that he would pay her 
if she did not leave. The witness Robinson, on cross-ex- 
amination, leaves it in doubt whether his information of 
the conversation does not come entirely from Susan herself. 
The payment of a sum of money by Mr. Roberts to Susan, 
as testified to by witness Kile, did not take place under cir- 
cumstances which point definitely to a contract of hire. And 
the same reflection will apply to declarations made by Mr. 
Roberts to others in the absence of Susan, as sworn to by 
Theodore Book and Joseph Hook. These are all cireum- 
stances which, to give them their true weight, only tended 
to establish the understanding contended for. They went 
to the jury for all they were worth. 

I have examined the long and numerous instructions 
given by the court for the parties, and am satisfied that as 





a whole they placed the case before the court, acting asa 
- jury, in obedience to the law governing this class of cases. 
The court, in giving judgment for the defendant, evidently 
did not regard the conversation and declarations testitied 


to as sufficient under all the circumstances of the case to 
sustain a promise to pay wages. This conclusion is not 
against the evidence, but is well warranted by it and ought 
not to be disturbed by an appellate court. 

The court did not err in admitting evidence about the 
wills of Mr. Roberts. The fact of his providing for Susan 
2. :evidence. as he did, is cotroborative of her position 
as a member of his family up to the time of his death. It 
is a circumstance bearing upon the supposed undertaking 
on his part to pay her wages. It is unreasonable to pre- 
sume that an economical man, like Mr. Roberts, who was 
very particular about keeping out of debt, should make 
Susan a devisee of his bounty by will, while dying in debt 
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to her for $1,000 of unpaid wages not alluded to in the in- 
strument. 
The judgment is affirmed. All concur. 








Gammon V. LaFayette County, Appellant. 


Justice’s Courts: sURISDICTION : SUITS AGAINST CouNTIES. Before 
the Revision of 1879 every justice of the peace had jurisdiction of 
suits against his own county. 

: COUNTY COURT: JURISDICTION: SUITS AGAINST COUNTIES. Stat- 
utory authority conferred on the county court to audit and settle all 
demands against the county, Held not tu be repugnant to the juris- . 
diction of a justice of the peace over a suit against the county. 

: JURISDICTION : SUITS AGAINST CovuNTIES. The statutory re- 
quirement that suits before a justice of the peace shall be brought 
in a township in which the defendant resides, or in adjoining town- 
ship, Held, not to be repugnant to the jurisdiction of a justice of 
the peace over a suit against the county. 

: : . The statute, (R. S. 1879, 2 1184,) providing 
that necessary expense incurred by the probate court for furniture, 
etc., shall be paid by the county, Held, to authorize its procurement 
by the probate judge without first getting an order from the county 
court; and upon the refusal of the county court to pay for it, to 
warrant the probate judge in doing so, and entitle him to recover 
from the county the price thereof, if it be reasonable and if the 
furniture was necessary. 





Appeal from Lafayette Circuit Court—lHox. Wu. T. Woon, 
Judge. 


AFFIRMED. 
Hall & Young for appellant. 
Alex. Graves for respondent. 


Henry, J.—This suit originated in a justice’s court in 
Latayette county, and was an account for a book-case fur- 
nished the office of the probate judge of said county, in- 
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dorsed to be correct by Jno. 8. Blackwell, prosecuting 
attorney. The book-case was purchased by the plaintiff, 
then probate judge of the county, of Winkler & Winkler, 
who presented their account to the county court for pay- 
ment, which was refused, whereupon plaintiff paid it, and 
sues the county for the amount. Evidence was introduced 
tending to prove that the book-case was necessary furniture 
for the office, and also to the contrary. Plaintiff had judg- 
ment, from which the county has appealed. 

It is contended that the justice of the peace had no 
jurisdiction of suits against the county ; and for this posi- 
1, SUTICE’S COURTS : tion appellant relies upon sections 1199 and 

against counties. 1216, Revised Statutes, and section 4, page 
225, General Statutes. Section 1199 provides that the 
county court “shall have power and authority to audit and 
settle all demands against the county,” and section 1216 
gives an appeal to the circuit court in such matters, and 
section 4 provides that “all actions, local or transitory, 
against any county, may be commenced * * in 
the cireuit court of the county against which the suit is 
brought.” The law in force when this suit was commenced, 
required a suit before a justice of tlie peace to be brought 
before a justice of the township either where defendant 
resides, or in an adjoining township. Section 2835, detin- 
ing the jurisdiction of justices of the peace, and section 
2838 which declares “ that every justice shall have jurisdic- 
tion co-extensive with the county,” are broad enough in 
their terms to embrace suits against a county, in cases 
where the amount of the demand is not in excess of a jus- 
tice’s juris iction, and the question is, do the sections above 
referred to restrict so as to exclude suits against a county 
from that jurisdiction ? 

It is urged that becatise the county court has power 
expressly given to audit and settle all demands against the 
2 : county County, the justice has no jurisdiction of 
court : Jurisdiction, Suits against the county. If that power 


suit against coun- 
_— conferred upon the county court is repug- 
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nant to the jurisdiction of a justice of the peace, it is equally 
repugnant to that conferring jurisdiction of suits against 
the county, upon the circuit court. That section does not 
contemplate a suit against the county in its technical sense. 
It constitutes the county court the agent of the county to 
audit and settle demands against the county, and although 
an appeal is allowed to the circuit court from the rejection 
by the county court of a demand against the county, yet 
in the first instance it is not strictly speaking, a suit in 
the county court. No petition is filed, no parties are sum- 
moned to answer the demand, and no issues are triable by 
jury, except in the court’s discretion. 

It is also contended that the requirement, that suits 
betore a justice of the peace shall be brought in a town- 
3. : jurisd ie- ship in Which defendant resides, or in an 


“tion: suits against hg a = 
counties. adjoining township, precludes the idea of 





the justice’s jurisdiction of suits against a county. Suits 
in the cireuit court must be brought either in the county 
in which defendant resides, or in which plaintiff resides 
and defendant is found, and if the jurisdiction of the cir- 
cuit court in suits against the county were not expressly 
given, but only in such general terms as are employed to 
define the justice’s jurisdiction, the argument now made 
on that provision of the statute would be equally forcible 
against the jurisdiction of the cireuit court. The county 
ot Lafayette can, with no more propriety, be said to reside 
in Lafayette county than it resides in a township of the 
county. 

Counsel for respondent attach but little or no impor- 
tance to the amendments of section 4, svpra, by the revision 
. of 1879, section 5359, in omitting the word 
“may,” and substituting the word “shall” in its place, and 
incorporating the word “whatever” atter the words “al 
actions.” If respondent's vrew is correct, these apparently 
important changes have accomplished nothing. We think, 
however, that they were intended to restrict the Jurisdic- 
tion to suits against a coanty to the circuit court, Which 

15—i¥ : 
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had been hitherto confided to other judicial tribunals as 
well. 

With respect to the other and only remaining ques- 
tion, section 1184 provides (and the law was the same when 
the furniture was purehased) that “every probate court 
shall have a seal, * * the expense of which and 
the necessary expenses incurred by said court for books, 
stationery, furniture, ete., shall be paid by the county.” 
These necessary articles are to be procured by the probate 
judge, and he is not required first to get an order of the 
county court for their purchase. Whether the furniture in 
question was necessary for the office, was properly submitted 
to the jury, who found that it was. The county court re- 
fused to allow the account to the furniture dealers, and 
plaintiff paid it; and while it may be conceded that the 
Winklers could not have maintained a suit against plaintiff 
for the price of the furniture furnished for the county, yet 
the statute requires the county to pay for it, and it can 
make no difference that in the first instance it is paid for by 
the probate judge. If, for instance, he should need for his 
oflice, in vacation of court, a load of fuel and could not pro- 
cure it, but by payment for it on delivery, must he freeze 
in the office or close its doors, or furnish the fuel at his own 
expense? We are not inclined to give the statute so nar- 
row a construction. 

The case was fairly tried, and no error was committed 
which would warrant a reversal of the judgment, and it is 
affirmed. All coneur. 


Tue Broapway Savines Bank v. Forses, Appellant. 


1. Interest. A note bearing a rate of interest until due, bears the 
same rate after maturity. 
2. Damages are allowed on negotiable and negotiated notes.* 





*These syllabi are taken from 9 Mo. App. 575. 
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Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
M. Kinealy tor appellant. 
John D, Davis tor respondent. 


SuEerwoop, J.—Being satistied in this behalf with the 
conclusion reached by-the court of appeals, we affirm the 
judgment. All concur. 





Exuts, Appellant vc. Dray. 


1. The Judgment in this case is reversed because manifestly unsup- 
ported by the evidence. 

2. Statute of Frauds. When a written memorandum does not pur- 
port to be acomplete expression of the entire contract, or a part 
only of it is reduced to writing, the matter omitted may be supplied 
by parol evidence. 

3. Case Adjudged. A memorandum was as follows: ‘ Received of 
Daniel Ellis the sum of $165 to apply as purchase money on a half 
interest in the following described lands, (describing them).”” Held, 
that it was competent to show by parol what was the full amount 
of the consideration and when payable. 


Appeal from Greene Circuit Court—Illox. W. F. Grtcer, 
Judge. 


REVERSED. 


Jere C. Cravens for appellant. 
C.W. Thrasher and H. C. Young for respondent. 


Ray, J.—This is an action in the nature of a suit in 
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equity, originally brought in the Newton circuit court, and 
afterward, by change of venue, transferred to Greene circuit 
court, the object and purpose of which will be best under- 
stood by plaintiff’s amended petition, which is substantially 
as follows: 

That in the spring or summer of 1873, the defendant 
Bray claiming to have a tax title to the following described 
tracts of land situate in Newton county, Missouri, to-wit : 
The south half, southeast quarter section 23, and southwest 
quarter, southwest quarter section 24, and northwest quar- 
ter, northwest quarter section 25 and north half, northeast 
quarter section 26, all in township 27, range 35, containing 
in all 240 acres of land, proposed to sell plaintiff an undi- 
vided one-half of same tor the consideration of $500, rep- 
resenting at the time, that for the consideration aforesaid, 
he could and would seeure and obtain from one Goodrich, 
the former owner of said land, a good and perfect title to 
the same; that the plaintiff, after visiting and inspecting 
said land, in company with said defendant, accepted said 
proposition, with this further understanding and agreement 
between them, that the plaintiff, for the consideration afore- 
said, was to have his choice of 120 acres of said land, and 
when so selected, the defendant Bray was to cause the same 
to be conveyed directly to plaintiff, by said Goodrich, with 
further understanding also that plaintiff should not be re- 
quired to pay any part of said $300 until said defendant 
had so caused the title to said land to be perfected by con- 
veyance trom said Goodrich; that afterward, to-wit, on the 
30th day of September, 1873, at the special instance and 
request of said defendant, and for his special accommoda- 
tion, the plaintiff advanced and paid to defendant on said 
contract the sum of $165. 

The petition then further states that the plaintiff, some- 
time thereafter, in 1874, and before said defendant had 
obtained any conveyance from said Goodrich, selected the 
following tracts of said land, to-wit: “Southeast quarter, 
southeast quarter section 23, and northeast quarter, north- 
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east quarter section 26, all in township 27, range 33,” and 
thereupon the said defendant, at the instance and request 
of plaintiff, and on the further advancement and payment 
to defendant, by plaintiff, of the sum of $35, executed and 
delivered to plaintiff, in partial performance of said con- 
tract, a quit-claim deed tor the land so selected, with the 
distinct understanding and agreement, however, that the 
said former contract and agreement on the part of defend- 
ant to perfect the title to said lands, by conveyance from 
said Goodrich, should remain and be in full force and effect. 

The petition also, further states that said defendant 
Bray afterward, in Apml, 1875, obtained from said Good- 
rich, the former owner of said land, a deed to himself for 
all of said land, except the eighty acres so quit-claimed by 
defendant to plaintiff, as aforesaid; and at the same time, 
the said defendant Bray, in disregard and violation of his 
suid contract with plaintiff, and for the purpose of cheating 
and defrauding the plaintiff of his just rights in the prem- 
ises, caused said Goodrich to convey to the defendant B. F. 
Kinder, a near relative of the defendant Bray, the eighty 
acres of land last above dese. bed, as aforesaid; that said 
conveyance to said Kinder was made at the special instance 
and request of said Bray, and without any consideration 
whatever from said Kinder, who weil knew the obligations 
of said Bray to cause the same to be conveyed to plaintiff; 
that plaintiff has often requested said Bray to comply with 
his part of said contract, and that he has always been ready 
and willing, and has offered to perform the same on his 
part, and now brings into court here for detendant the sum 
of $100, the balance of purchase money, so agreed upon. 
Wherefore plaintiff prays that whatever interest the said 
B. F. Kinder acquired in and to said eighty acres of land 
be divested and for naught held, and that the same be vested 
in plaintiff, and that, by the proper decree of the court, the 
title to an undivided one-half interest in and to said lands 
so conveyed to said Bray by said Goodrich, as aforesaid, be 
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decreed to and vested in the plaintift, and for other and 
proper relief. 

To this petition the defendants filed separate answers. 
That of Bray was as follows: 

Comes defendant, James Bray, and for separate answer 
to plaintiff’s amended petition, denies each and every ma- 
terial allegation in said petition contained, except as here- 
inafter admitted, limited or explained. Defendant further 
answering says that on the 12th day of June, 1873, he held 
a tax title on the lands deseribed in said petition, which 
fact was well known to plaintiff; that he, the defendant, 
entered into a contract in writing, with plaintiff, to sell to 
plaintiff and convey to him by quit-claim deed for $200 any 
two of the forty acre tracts named in said written contract 
which plaintiff should select, the lands named in said con- 
tract being the same as described in the petition—the deed 
to be made when the $200 should be fully paid. Said 
plaintiff was to pay interest at ten per cent on all deferred 
payments. This contract was executed by the said Bray 
and delivered to plaintiff, whereupon plaintiff paid detend- 
ant $5 as a part of the purchase money of said lands; that 
subsequently, and about the 30th day of September, 1873, 
plaintiff paid defendant $165 in pursuance of said contract, 
for which defendant gave plaintiff a receipt in writing. 
That in the spring of 1874 plaintift paid the balance of said 
$200, at which time defendant and his wife executed and 
delivered to plaintiff a quit-claim deed conveying to plaintiff 
all the right, title and interest of this defendant in and to 
the southeast quarter, southeast quarter section 23 and 
northeast quarter, northeast quarter section 26, all in town- 
ship 27, range 33, which deed the plaintiff accepted as a full 
compliance on the part of this defendant with the said con- 
tract. And defendant further answering denies that he 
ever made any such contract with plaintiff as is set forth 
in said amended petition, either verbal or in writing; and 
this defendant insists that no verbal contract for the sale 
of said land would be binding upon this defendant ; denies 
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that Ellis ever agreed to pay him the sum of $300 for said 
land, and denies that he ever agreed to convey to plaintiff 
one-half interest in the land described in said petition ; 
denies that he ever agreed to procure from the former owner 
of said land a deed to plaintiff, or in any manner for plaint- 
iff’s benefit; denies that he ever made any contract with 
plaintiff in reference to said lands, except as hereinbefore 
set forth; avers that the contract between plaintiff and de- 
fendant in reference to said Jand has been fully executed, 
and plaintiff has already obtained all the interest in said 
land which this defendant ever agreed to convey to him. 
Defendant, therefore, prays judgment against plaintiff and 
for other proper relief. 

The separate answer of Kinder was as follows, to-wit : 

Defendant denies each and every material allegation 
contained in said amended petition, except as hereinafter 
admitted, limited or explained. Defendant further answer- 
ing says that he purchased from C. G. Goodrich, through 
the defendant James Bray, the following portions of said 
lands, to-wit: Southeast quarter, southeast quarter sec- 
tion 23 and northeast quarter, northeast quarter section 26, 
allin township 27, range 35; that he paid a valuable con- 
sideration for the same; that at the time of said purchase 
he did not know of and did not have any information of 


any contract, or understanding, or promise between the 
plaintiff and said Bray, with reference to said land; that 
he bought and paid for the same, and took a deed therefor 
in good faith, believing that said Goodrich had a right to 
sell and convey the same to this defendant, and believing 


that no person in the world would be injured and detrauded 
thereby. Defendant therefore prays judgment, ete. 

The replication of each of these answers is a general 
denial of all new matter set up therein. 

The evidence, at the trial in the court below, as we 
gather from the bill of exceptions, is in substance as fol- 
lows: 

Daniel Ellis, the plaintiff, in his own behalf, testified 
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substantially to the agreement and facts, as stated in his 
petition. Among other things he said he met defendant 
Bray, in the law office of J. P. Ellis, in the spring of 1875; 
that Bray said he owned 240 acres of land in Newton 
county near Joplin in Jasper county; that he wanted to 
sell it; and offered it to him at $2.50 per acre. To induce 
him to buy, he said it was right in the lead region, and he 
thought there was lead on it. I told him, if he could make 
mea good title, I thought I would buy. Ile said he had 
two or three tax deeds on the land, and was entitled to 
another; that the land was formerly owned by Mr. Good- 
rich, who had not paid the taxes for several years, and he 
Was satisfied, when he knew of the tax title against it, he 
would make a conveyance for little or nothing. I told him 
I would go with him to examine the land, and did so, 
After looking over it, I told Bray that I would pay him 
$300 for a half interest in the 240 acres, just as soon as he 
would get Goodrich’s title; I was not to pay anything 
until he perfected the title; he accepted my proposition, 
and said he would soon arrange the matter with Goodrich. 
Ilis testimony is full and explicit, to the effect, that the half 
interest in said land, which was the subject matter of said 
contract, was that of the fee, and not a mere tax title, and 
extended to all of said lands. Ie explicitly says that his 
contract with Bray was for a perfect title, including con- 
veyance from Goodrich; that no deed was to be made until 
the Goodrich title was secured, and then he was to pay his 
money and have the deed made directly to him. The tes- 
timony of the plaintiff was corroborated substantially, in 
nearly, if not quite all its essential and material particulars, 
by two other witnesses, who repeatedly heard the parties 
talking over and stating their agreement and understanding 
of and about the trade in question. These two witnesses 
were sons of the plaintiff, Wirt and J.P. Ellis. The litter 
says that “Mr. Bray has told mea hundred times, I believe, 
that if the Goodrich title could be obtained, it was to enure 
to the benefit of both my father and himselt, wud that this 
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was the agreement between them.” The deposition of 
Goodrich, in several particulars, corroborates plaintiff’s 
evidence. The plaintiff also produced, at the trial, and 
read in evidence the following receipt in writing, which he 
testified was written, signed and delivered to him by Bray 
at the time of the advancement and payment to Bray, by 
plaintiff, on said contract, of the $165 mentioned in said 
petition, to-wit: 


SPRINGFIELD, Mo., 30th September, 1873. 

* Received of Dan’l Ellis, the sum of $165, to apply as 
purchase money on a half interest in the following described 
lands, situated in Newton county, Missouri: South half, 
southeast quarter section 23, township 27, range 35—80 
acres; southwest quarter, southwest quarter section 24, 
township 27, range 85—40 acres; northwest quarter, north- 
West quarter section 25, township 27, range 35—40 acres; 
north half northeast quarter section 26, township 27, range 
20 


35—S80 aeres. 
JAMES Dray. 


The plaintiff, also, in express terms, denies /n toto, the 
agreement and facts constituting the new matter set up in 
the separate answer of defendant Bray in each and all their 
particulars; and re-aftirms, by his testimony, the version 
given in his petition of the quit-claim deed ior the eighty 
acres of land in question, and that the same was given and 
tuken simply to show what lands he had then selected and 
paid for. 

The defendant Bray was then sworn and examined, in 
his own behalf, and testified substantially to the agreement 
and facts set out in his separate answer, as new matter. 
But in this he is not corroborated by any witness on his 
behalf. He denies in express terms, making the agreement 
claimed and testified to by the plaintiff. To the following 
question asked by his counsel, to-wit: “ In any of the con- 
versations you had with Ellis, previous to the 80th day of 
September, 1873, when the $165 was paid, was any promise 
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made by you to convey to Ellis a half interest in that 
land?” the defendant answered, “1 don’t think there was, 
I have no recollection of any such talk.” The witness 
here examined the receipt given by him to plaintiff for the 
$165, and which is set forth in plaintiff’s evidence, and says 
it is his handwriting. Ile was then asked to state how the 
words “one-half interest” came to be in the receipt. Tis 
answer was, * To the best of my recollection it must have 
been a mistake; it should have been one-third, I think.” 
He was then asked to state what interest, in the land, Ellis 
was then paying him for. Ilis answer was: “ Ie was paying 
me for a tax title.” Ile was further asked, “On how much 
of the land was he paying.” Ilis answer was, “On an un- 
divided one-third.” 

On cross-examination, defendant was asked this ques- 
tion: “ You say you never made any contract, verbal or 
otherwise, with the plaintiff, for more than eighty acres of 
the land?” ITIis answer was, “I don’t remember that I did; 
the receipt shows that I did.” The defendant admitted that 
the receipt in question was in his handwriting, and was 
asked to explain if he could, how he came to write the 
words, “ Purchase money ona half interest in the follow- 
ing described lands,” ete., “when, in fact, you only intended 
to make a contract to quit-claim two separate forty acre 
tracts of this amount of land.” IIis answer was, “ Well, I 
have no recollection of how it was; I cannot explain it.” 
Defendant was also asked the following question: “ Did 
you swear in your examination in chief, that the words, 
“On a half interest,” in the receipt, were a mistake, and 
should have read, “One-third interest.” His answer was, 
“T think I said this way: I thought it ought to, but was 
not positive.” Defendant was then asked the following 
question: “If you never made any contract with Ellis to 
sell him any other interest in this land, but the particular 
two forty acres described in your quit-claim deed to him, 
how does it come that you now say this receipt should call 
for an undivided third of the whole 240 acres.” His answer 
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was, “I don’t think I said positively in that way, I think I 
said, I thought it ought to read that way.” Witness said 
that defendant Kinder was his half-brother. When ques- 
tioned about assigning to plaintiff a certain certificate of 
purchase from the collector of Newton county, for this 240 
acres, for the taxes of 1873, and also about writing certain 
letters to Goodrich, seeking to obtain title to these lands 
about the same time, the defendant was asked this further 
question: “Do you now say that you were accepting 
money, from Mr. Ellis, for portions of this land, and mak- 
ing transfers of it to him, and at the same time secking to 
obtain a title from Goodrich to yourself, your wife or other 
party.” IIis answer was, “ Well, I will have to answer 
yes, I suppose.” The defendant then proceeded to state 
that the reasons he was trying to control the Jands, was to 
secure or compel a favorable adjustment of certain matters 
of dispute between him and J. P. Ellis, and in which the 
plaintiff had no interest. 

It was admitted that the defendant Bray, in the spring 
of 1875, obtained a deed to himself, from C. G. Goodrich, 
for all the lands in controversy, except the eighty acres men- 
tioned in the quit-claim deed from Bray to Ellis; and that 
the land last aforesaid was at the same time conveyed by 
Goodrich to the defendant Kinder, the half brother of de- 
fendant Bray, at the instance of Bray, and that Bray fur- 
nished the money and paid the consideration to Goodrich 
for both deeds, which were delivered to defendant Bray, on 
the payment by him of $250; that said deeds are regular, 
duly acknowledged, and convey the interest of Goodrich 
to said lands. Besides this, there was a large mass of un- 
important and irrelevant testimony, documentary and other- 
Wise, not necessary to notice. 

The defendant Kinder was not examined, and offered 
no evidence whatever in support of his answer, or in denial 
of the petition. He was the half-brother of defendant 
Bray, and seems to have had no participation whatever in 
the transaction, and no. possession or control of said con- 
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veyance to his name, so procured and held by Bray, to serve 
his own purpose in the premises. 

Upon this state of the testimony, the cause was sub- 
mitted to the court, and whereupon the court made and 
rendered its finding and decree as follows, to-wit : 

Now at this day this cause coming on to be heard and 
the parties appearing submit the issues to the court, and 
the court finds that defendant Bray has complied with his 
part of the said contract, except that he agreed to convey 
one undivided fourth interest in the following described 
lands, which he has not done, to-wit: Southwest quarter 
southeast quarter of section 25, and northwest quarter north- 
east quarter of section 26, the southwest quarter southwest 
quarter section 24 and northwest quarter northwest quarter 
of said section 25, and that by the terms of said contract 
the plaintiff is entitled to an undivided one-fourth of the 
lands last aforesaid, on the payment of $100 to defendant 
Bray, and it further appearing to the court that the plaintiff 
has heretofore deposited the sum of $100 with the clerk ot 
said Newton circuit court, and all and singular the premises 
being seen and fully understood, it is, therefore, adjudged 
and decreed by the court that said contract be specifically 
performed by said Bray as to the undivided one-fourth of 
the lands last aforesaid; and that if defendant shall not, 
within ten days from the entry of this decree, execute and 
deliver to said plaintiff, a good and sufficient deed, convey- 
ing the same to plaintiff, that the title to the said undivided 
one-fourth shall be and the same is hereby divested of and 
from defendant, James Bray, and fully vested, both in law 
and equity, in the plaintiff, his heirs and assigns forever. 
And it is further ordered that said clerk of Newton circuit 
court pay, or cause to be paid, to the defendant, James 
Bray, the said $100 so deposited with him as aforesaid ; and 
further, that plaintiff take nothing by his said suit as to 
the said defendant B. F. Kinder, and that the said Kinder 
recover his costs herein, and that plaintiff have and recover 
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of and from the defendant Bray his costs in this suit, and 
have execution therefor. 

Thereupon, in due time, the plaintiff filed his motion 
for a new trial and re-hearing of said cause, for the usual 
reasons, Which motion was by the court overruled, to which 
action of the court the plaintiff excepted in due time and 
manner, and brings the case here by appeal. This finding 
and judgment of the trial court is here assigned for error. 

From the record before us it is difficult, if not impos- 
sible, to see how the trial court, upon the evidence before 
1. rHesvpement. jt, could have reached the conclusions em- 
bodied in its finding and judgment above set out. IPf the 
testimony of the defendant Bray was to be believed at all, 
the finding and decree should have been altogether for him, 
as claimed in his brief. But the finding and decree, as 
made and rendered, is manifestly unsupported by the testi- 
mony, and ought not to stand. Indeed the contract, as 
found, is neither that set up in the petition nor that claimed 
by the answer, but something altogether different from 
either. The great preponderance of the evidence, as we 
view it, is largely, and we think conclusively, in favor of 
the plaintiff, upon the whole case, and against both defend- 
ants, and the finding and decree should have been accord- 
ingly, as prayed for in the petition. The case, upon the 
testimony, is, we think, too plain for argument. A half 
interest in the fee of the whole 240 aeres, including the con- 
veyance from Goodrich, was manifestly the matter of the 
contract between the parties, and not merely a tax title in- 
terest in two of the forties only. Such also is the legal 
intendment of the receipt itself. The conduct of defendant 
Bray in causing the conveyance to his half-brother, Kinder, 
and in refusing to perform his part of said contract, was, 
under the circumstances, bad faith and a fraud upon plaintiff. 
Kinder paid nothing, seems to have had no agency in procur- 
ing said conveyance, Which was made and delivered to Bray, 
at his instance, and seems to have been retained by him to 
subserve his own purposes, and Kinder really lad no pos- 
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session or control of same. It also appears that plaintiff 
had paid Bray $200 of the purchase money, and had ten- 
dered and deposited in court, for his benefit, $100 more, the 
balance of the agreed price, and that plaintiff, under all 
the circumstances of this case, is entitled, in law and equity, 
to a specific performance of said contract, as asked in his 
petition. 

It is also objected by defendant Bray, that the written 
receipt offered in evidence by the plaintiff is not a sufficient 
2. STATUTE OF FRAUDS Note or memorandum of the contract to 
take the case from the operation of the statute of frauds, 
and that parol evidence should not have been received to 
supply any of its terms. This objection, also, under the 
decisions of this court in like cases, we think, is not well 
taken. In the case of O'Neil v. Crane, 67 Mo. 251, the 
court states the doctrine thus: “ Parol evidence is clearly 
inadmissible to contradict, alter or vary a written contract, 
but when a written memorandum of a contract does not 
purport to be a complete expression of the entire contract, 
or a part of it only is reduced to writing, the matter thus 
omitted may be supplied by parol evidence.” In support 
of this position the cases of Rollins v. Claybrook, 22 Mo. 407 ; 
Moss v. Green, 41 Mo. 389; Briggs vr. Munchon, 56 Mo. 467, 
and 1 Greenleaf Ev., § 284, a, are cited. DBray’s receipt of 
30th September, 1873, offered and read in evidence by the 
plaintiff in this case, as hereinbefore set out, is, at most, but 
a note or memorandum of the contract in question, and 
manifestly does not purport to be a complete expression of 
the entire contract between these parties, a part of which 
only is reduced to writing, and according to the authori- 
ties, the matters thus omitted may be, in these particulars, 
supplied by parol evidence. The memorandum in this case 
is apparently silent on some points. It does not certainly 
disclose what was the entire amount of the consideration 
of the purchase of said half interest in said lands, or when 
the remainder thereof was due and payable, and the testi- 
mony offered to explain it, in these particulars, being in no 
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wise contradictory to the writing, was, under the authori- 
ties cited, properly admitted. In the recent case of Lash 
v. Parlin, 78 Mo. 391, the same question is elaborately con- 
sidered and discussed by Commissioner Winslow, and the 
doctrine of the foregoing cases fully sustained and re-af- 
firmed, 

For these reasons, the judgment of the trial court is 
reversed and the cause remanded with directions to enter 
up a decree as prayed for in the petition in conformity to 
this opinion. All concur. 





Hasenritter, Appellant, v. Kimcuuorrer. 


1. Recitals. Parties and privies are alike bound by the recitalsina 
deed. 

2. : CORPORATION. A person claiming under a deed which re- 
cites a mortgage in favor of a party bearing a corporate name, can- 
not ‘ispute the corporate existence of the mortgagee. 





Appeal Jrom Gasconade Circuit Court.—Ilon. A. J. Seay, 
Judge. 


REVERSED, 
L. Hoffman for appellant. 


R. Hirzel for respondent. 


Norton, J.—This suit was commenced in Gasconade 
county and is in form ejectment. The answer is a general 
denial, and on the trial judgment was rendered for defend- 
ant, from which plaintiff has appealed. It was admitted 
on the trial that one Dilthey was the common source of 
title, and in support of plaintiffs title he offered in evi- 
dence the following deeds: 
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i. A general warranty deed from said Dilthey and 
wife to one Tainter, dated August, 1865. 

2. A mortgage deed with power of sale from said 
Tainter and wife to the Ilermann Savings Bank, dated Au- 
gust 4th, 1875, reciting that it was given to secure the pay- 
ment of a note therein described, given by said Tainter to 
said bank; and also reciting that said mortgage was “ sub- 
ject, however, to a prior mortgage executed by said parties 
of the first part, to the TIermann Savings Fund <Associa- 
tion, to secure the sum of $1,600, dated March 27th, 1872.” 

3. A mortgage with power of sale from said Tainter 
and wife to sad IIermann Savings Bank, dated October 
23rd, 1875, reciting that the said Tainter had executed to 
said bank his two notes, dated October 22nd, 1875, for the 
sum of $485 each, “which said two notes and this mort- 
gage were and are executed to said TTermann Savings Bank 
for the paying off and assuming the debt of said Dean W. 
Tainter and amount due the TIermann Savings Fund Asso- 
ciation, which said debt is secured by first mortgage on the 
above described premises.” 

4. A mortgagee’s deed from the president of said 
Hermann Savings Bank to Rudolph Hirzel, dated July 27th, 
1876, and reciting a sale under the mortgage given by Tain- 
ter to said bank, dated August 4th, 1875, and conveying to 
said Ilirzel the premises described in said mortgage. 

5. A quit-claim deed from said Ilirzel and wife to the 
Hermann Savings Bank, dated July 27th, 1876. 

6. Plaintiff then offered to show that the said Her- 
mann Savings Bank had leased the premises sued for to the 
defendant Kirehhofter, and that he held the same as the ten- 
ant of said bank, which evidence was objected to by the 
defendant as incompetent and irrelevant, and the objection 
being sustained, the plaintiff excepted. 

7. The plaintiff then offered a mortgage with power 
of sale executed by said Dean W. Tainter and wife to the 
Hermann Savings Fund Association, dated March 27th, 
1872, conveying the lands in controversy, and reciting that 
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it was given to secure the payment of $1,600 due by said 
Tainter to said Association. 

8. The plaintiff then offered a mortgagee’s deed, dated 
August 17th, 1877, reciting a sale under said mortgage to 
the Hermann Savings Fund Association, and conveying 
said lands to the plaintiff. Proof of advertisement and 
notice of said sale as required by the mortgage, was attached 
thereto. All of said deeds and conveyances were duly re- 
corded. 

To all of the evidence offered by the plaintiff the de- 
fendant objected, for the reasons that the Ilermann Savings 

3ank and the defendant Kirchhoffer were not in privity 
with the said Dean W. Tainter, relative to the land in con- 
troversy, so far as said association was concerned, and be- 
cause the Tlermann Savings Fund Association was not duly 
incorporated according to law; that plaintiff has not proved 
or offered to prove the incorporation of said Savings Fund 
Association, and that the other deeds did not operate as an 
estoppel as claimed by the plaintiff—which objections the 
court sustained, to which ruling of the court the plaintiff 
duly excepted. 

We think it clear that the effect of the recital in the 
mortgage deed, dated August 4th, 1873, offered in evidence, 
1, RECITALS. that said mortgage “ was subject to a prior 
mortgage executed by the said party of the first part to the 
Hermann Savings Fund Association to secure the sum of 
$1,600, dated March 27th, 1872,” and the recital contained 
in the mortgage dated October 23rd, 1875, that it was 
given to secure two notes for $485 each, executed by Tain- 
ter, the mortgageor, to the Hermann Savings Bank, “which 
said two notes and this mortgage were and are executed to 
said Tlermann Savings Bank, for the paying off and assum- 
ing the debt of said Tainter, and the amount due the Ter- 
mann Fund Association, which said debt is secured by first 
mortgage on tle above described premises,” is to estop all 
those in privity with him from disputing the facts recited. 
When a person executing a deed recites particular facts, 

16—79 
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these facts become conclusive evidence against him, and he 
is not at liberty to deny the truth of the statement. ILerm. 
on Est., 212. Such estoppels are binding upon the parties 
and privies. VPrivies or those who derive title from or 
through a party ordinarily stand in the same position as 
the party, and are bound by every estoppel that would have 
been binding on the party, and all parties to a deed, as well 
as those privy in blood, estate or in law, are bound by the 
recitals it contains. Jlerm. on Est., $§ 216,229; Stoutimore 
v. Clark, 70 Mo. 471. Whatever title the Ilermann Sav- 
ings Bank has in the premises in controversy, was acquired 
by reason of its being the grantee in the two mortgages 
offered in evidence, and being thus brought in privity with 
him, it is bound by the same estoppel which binds him. 
And for the purpose of showing that defendant was also in 
privity the evidence offered to prove that he held the prem- 
ises as tenant or lessee of the Hermann Savings Bank, 
should have been received. 

As to the disputability in this proceeding of the cor- 
porate existence of the Hermann Savings Fund <Associa- 
2, —: corporation. tion, it may be said that the question has 
been settled adversely to the ruling of the trial court by 
the following authorities: National Ins. Co. v. Bowman, 
60 Mo. 252; 52 Mo. 17; 74 Mo. 101; 70 Mo. 471; 71 Mo. 
221; 72 Mo. 77; 50 Mo. 278; ILferm. on Fst., § 579. 

For errors committed in sustaining the objection to 
the evidence offered by plaintiff the judgment will be re- 
versed and the cause remanded. <All concur. 
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Tue State v. Banpwin, Plaintiff in Error. 


1. Costs: arpeaL. It seems thatan informer cannot appeal froma 
judgment against him for costs rendered by a justice of the peace 
in a criminal proceeding pursuant to section 2054, Revised Statutes 
1879. 

: IMPEACHMENT OF VERDICT. Ona motion to re-tax the costs 

assessed against an informer in consequence of a finding by the jury 

that the prosecution was malicious, evidence is not admissible to 
contradict the verdict, or to show that it was rendered through 
prejudice or corruption. 





Error to Johnson Criminal Court—ltox. Joun FE. Ryianp, 
Judge. 


AFFIRMED. 
Saw’l P. Sparks for plaintiff in error. 
D. 1M. McIntyre, Attorney General, for the State. 


SuERwoop, J.—Baldwin filed an affidavit before a jus- 
tice of the peace, charging Katherens with selling intoxi- 
eating liquors without a license. There was a change of 
venue taken to George Washington, a justice of the peace. 
This was granted on the application of Katherens. At first 
there was a mistrial, the jury failing to agree; but on the 
second trial the jury returned: “ We, the jury, find the 
defendant not guilty, and that the prosecution was without 
probable cause, or was malicious and without probable 
cause.” Whereupon the justice entered an order discharg- 
ing Katherens and a judgment against Baldwin, the in- 
former, for the costs. 

From this judgment Baldwin appealed to the criminal 
court of Johnson county, where he filed his motion to re- 
tax the costs, as follows: 1st, Because on the verdict of 
the jury as returned before the justice of the peace, as 
shown on the record, the said justice had no jurisdiction 
to render any judgment against appeilant for the costs in 
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and about said prosecution. 2nd, Because the complaint 
filed by appellant against defendant, Katherens, was not 
made with malice, without probable cause of believing said 
defendant guilty, as appellant is ready and willing to prove 
to the court by competent testimony. 

Said motion coming on for a hearing in said criminal 
court, Baldwin offered testimony tending to show that 
Katherens had sold intoxicating liquors as charged in the 
information against him, filed before the justice of the 
peace; and evidence tending to show that on the trial 
Which resulted in the acquittal of Katherens, there was 
positive, uncontradicted testimony by competent and cred- 
ible witnesses, of the guilt of said Katherens as charged 
in the information before the jury who acquitted Katherens , 
all of which testimony so offered was rejected by the court, 
to which action of the court Baldwin excepted and saved 
his exception. Baldwin then offered testimony tending to 
show that the verdict so rendered was in the handwriting 
of one A. B. Logan, who was the attorney of Katherens 
before the said justice of the peace, and acted as such be- 
fore the jury who returned the said verdict; which evi- 
dence was rejected by the court, and to which action of the 
court Baldwin excepted and saved his exception. Baldwin 
then offered evidence tending to show that the jury were 
prejudiced against him and rendered their verdict corruptly 
against him; which testimony was all rejected, and to the 
action of the court in rejecting same, appellant excepted 
and saved his exception. The court denied the motion, to 
which action appellant excepted. The cause then coming 
on for trial, the court refused to hear any testimony in the 

‘ause or grant appellant any trial of same whatever, but 
ordered and adjudged that the same be stricken from the 
docket for this reason, that it is improperly on this docket, 
which was accordingly done. To which action of the court 
last aforesaid, to-wit, in refusing to hear any evidence in 
said cause—to grant appellant any trial or relief for the 
injury complained of—in striking said cause from its docket 
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without trial, and refusing to proceed with the trial, appel- 
lant excepted and saved his exception at the time. And 
within four days filed his motion for a new hearing of 
said cause, and for a trial of said cause, specifying all nec- 
essary grounds, This motion being also denied, Baldwin 
brings this cause here by writ of error. 

The state of facts thus disclosed by the record, calls for 
answers to these questions: Ist, Did the court err in the 
1. costs: appeal. course it pursued? 2nd, Was that error 
a material one? Section 2054 of the Revised Statutes 1879, 
isas follows: “ Where the proceedings are commenced 
before any justice by information, at the instance of the 
injured party, for any trespass against the person or prop- 
erty of another, except for petit larceny, the name of such 
injured party shall be entered by the justice on his docket 
as prosecutor, and if the defendant shall be discharged or 
acquitted, such prosecutor shall be adjudged to pay the 
costs not otherwise adjudged; and in every other case of 
acquittal, if the justice or jury trying the case shall state 
in the finding that the prosecution was malicious or with- 
out probable cause, the justice shall enter judgment for 
costs against the party who made and filed the information 
and shall issue execution therefor; but in no ease shall the 
prosecuting attorney be personally liable for costs. In 
other cases of discharge or acquittal the costs shall be paid 
by the county.” 

This proceeding was not one commenced by the “ in- 
jured party,” as is readily apparent from an inspection of the 
section just quoted, but it falls into another class in that 
section mentioned, where provision is made that if the find- 
ing shall be that the prosecution is malicious or ground- 
less, judgment for costs is to go against the informer. In- 
spection of other sections will show that no provision is 
made in the statute under discussion for an appeal to be 
taken except in the case of a “person convicted.” § 2058. 
And besides, while section 21 of the old law, (2 Wag. Stat., 
855,) provides that: “In all cases not specially provided 
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for by this chapter the process and proceedings before the 
justice shall be governed by the laws regulating proceed- 
ings in justice’s courts in civil cases,” section 2056 of the 
present and amended law requires such proceedings to be 
“voverned by the practice in criminal cases in courts of rec- 
ord, so far as the same may be applicable and in respect to 
which no provision is made by statute.” These changes 
in the statutes would seem to give color to the position 
taken by the trial court that the cause was improperly on 
the docket. It is certain that the State would have no 
right of appeal had the defendant been acquitted, and it 
would seem that one who institutes the prosecution and is 
not a formal party to the record, should possess no greater 
rights than does the State. 

But waiving this point, how was Baldwin prejudiced 
by the action of the court in dismissing his appeal? Ilis 
' :impeach- Motion to re-tax costs was not based on 

mentof verdict. the ground that they were excessive; the 
justice unquestionably had jurisdiction, and as to the merits 
of the cause the verdict of the jury was a finality, and so 
far as concerns the formality of the concluding portion of 
the verdict, no importance can be attached to it. So that 
even should we reverse the judgment assuming that the 
court erred in striking the cause from the docket, still as 
Baldwin could not open the merits and have a trial de novo 
if the cause should be remanded, and as defeat would await 
him unless this could occur, we shail affirm the judgment. 


2. 





All eoncur, 
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Wrmore vy. Tue JiaAnnmman & Sr. Josepu Rarroap Com- 
PANY, Appellant. 


Railroads: kitting catTLe. The right conferred by the 5th section 
of the Damage Act, (R. 8. 1879, ? 2124,} upon the owners of animals 
killed on a railroad to recover without proof of negligence on the 
part of the company, is not confined to cases arising outside the cor- 
porate limits of a city or town. It exists as well in cases arising 
within such limits if there are no intersecting streets or alleys to 
prevent the fencing of the track. 


alppe al Jrom Clay Cirenit: Court—IlTlon. Groruk W, J JUNN, 


Judge. 
AFFIRMED, 
GW. Easley for appellant. 
D.C. Allen for respondent. 


Henry, J.—This is a suit commenced before a justice 

of the peace in Clay county, to recover damages for the 
ralue of a cow killed by defendant’s engine and cars. 
Plaintiff had judgment, from which defendant appealed to 
the cireuit court, in which plaintiff again had judgment, 
and defendant has appealed to this court. 

The statement alleges that the cow strayed upon the 
track of defendant’s road, at a point within the corporate 
limits of the city of Liberty. It does not allege that she 
was negligently or carelessly killed, but relies upon the fact 
that the place where the cow was killed was within a part 
of said city which was not at the time the killing occurred 
intersected by streets, lanes, avenues or alleys, and that the 
company had failed to erect fences along the sides of the 
road through that part of the city. 

The testimony tended to—in fact, did clearly—prove 
that the cow was killed on a tract of land made up of two 
mill tracts, each inclosing about two acres; that said tracts 
are within the corporate limits of the city of Liberty, but 
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are not designated on any plat as blocks or lots; nor are 
they part or parts of any addition to said city, although 
since 1851 included within its corporate limits; nor have 
they ever been intersected by streets or alleys in any direc- 
tion. Defendant’s road could be fenced between the west 
line of the publie road leading from Liberty Landing and 
bounding the mill tract on the east and the eastern extrem- 
ity of its bridge over the town branch, without interfering 
with any street, lane, avenue or alley. 

It was observed by Bliss, J., who delivered the opin- 
ion of the court in Lloyd v. Pacific R. R. Co., 49 Mo, 200, 
that “ this court has uniformly held that railroad companies 
are under no obligation to fence their track where it crosses 
the plat of a town or city,” citing Meyer v. Railroad Co., 35 
Mo. 353; Jha v. Railroad Co., 45 Mo. 469; Wier v. Rail- 
road Co.,48 Mo. 558. In Ells v. Pacifie R. R. Co., 48 Mo. 
252, the same learned judge, speaking for the court, ob- 
serves that “the statute makes no exception in regard to 
towns, but only an implied one on the crossing of a public 
highway.” Again: “ Ordinarily a railroad track cannot 
run any considerable distance within a town, without being 
crossed by some street actually opened, or merely estab- 
lished. In that case the fencing cannot be required, for it 
would shut up a street actually in use, or one that has been; 
laid out and dedicated and may soon be opened. But where 
the corporation lines embrace portions of an adjacent coun- 
try not actually laid out as a town, or so laid out that no 
streets cross the railroad, the reason for the exception does 
not apply, and the obligation to fence is as imperative as 
outside the corporation limits.” This court, on the ques- 
tion involved here, it must be admitted, has not pursued a 
very straight path. In Wier v. Railroad Co, 48 Mo. 558, 
which seems to have been overlooked by Judge Bliss in 
Ells v. Railroad Co., reported in same volume, it was ex- 
pressly held, on the authority of prior decisions of this 
court, that no inference of negligence arises, in the absence 
of other proof, from the fact that animals are injured upon 
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an unfenced railroad track within the limits of incorporated 
towns and cities. Wallace v. St. L., I. M. § S. Ry Co., 74 
Mo. 594, is the latest decision of this court on the subject, 
and it was there distinctly declared that “the injuries oc- 
curring as they did, within the corporate limits of a city, 
it devolved on plaintiff, in order that he might recover, to 
show that the actual negligence of the railroad company 
caused such injuries.” In Edwards v. ann. & St. Jo. R. 
R. Co., 66 Mo. 569, the question was very thoroughly con- 
sidered, and the opinion of the court delivered by Iloven, 
J.,I think, very accurately states the law on the subject, 
and it isa matter of regret that it was overlooked in the 
cease of Wallace rv. Railroad Co., supra. 

The 5th section of the Damage Act does not require 
railroad companies to fence anywhere. It imposes no obli- 
gation upon them whatever, but in a suit for damages by 
one whose stock is killed or injured on the track where it 
is not fenced, it relieves him of the burden of proving neg- 
ligence against the company in running the train. The 
fact of injury and that the road was not fenced where it 
occurred, make a prima facie case against the company, 
under thaf section. Wherever the railroad company may 
lawfully fence, that section applies. The same construction 
was placed upon this section in Tiarks v. Railroad Co., 58 
Mo. 45. In the case supposed, of country adjacent to a 
town, embraced by the corporation lines but having no 
streets crossing the track; or in the case at bar, where a 
tract of four acres of land is within the corporation limits, 
but not laid out into blocks and lots, and having no streets 
or alleys crossing it, the company might, because it would 
not inconvenience the public, lawfully erect fences along 
the sides of its road, and, therefore, section 5 of the Dam- 
age Act is applicable to a case of stock killed, or injured by 
a train of defendant’s cars at that point. Such was the 
view of the law, embodied in the declaration of law given 
by the court and the judgment is affirmed. All concur. 
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Dickinson y. Coates, Assiynee of the Mastin Bank, Appel- 
lant. 









Bank Checks. A bank check drawn fora part only of the drawer’s 
deposit does not operate either at law or in equity as an assignment 
of the deposit pro tanto or confer any lien upon it. See Merchants’ 
National Bank v. Coates, ante, p. 168, 







Appeal Jrom Jackson Circuit Court-—Tiox. 8S. 1D. Woopson, 
Judge, 







REVERSED, 


Pratt, Brumback & Ferry tor appellant. 






- Kagy & Magrath tor respondent. 






Norton, J.—This case is before us on defendants’ ap- 
peal from the judgment of the circuit court of Jackson 
county. It appears from the record that the Mastin Bank, 
a corporation organized under the laws of this State for the 
purpose of transacting a general banking business at Kan- 
sas City, on the 2nd day of August, 1878, drew and deliv- 
ered to plaintiff its check upon the Metropolitan National 
Bank of New York, as follows, to-wit: 


$500. State of Missouri, No. 196,225. 
Mastin Bank, 
Kansas Crty, Mo., August 2nd, 1878. 

Pay to the order of M. II. Dickinson five hundred dol- 
lars, Joun J, Mastrx, Cashier. 
To Metropolitan National Bank, New York. 

It appears that the said Metropolitan National Bank 
was tle regular correspondent of the Mastin Bank, and its 
depository in New York, and at tne time the above check 
was drawn the Mastin Bank had on deposit ard toits credit 
in the said Metropolitan National Bank subject to draft or 
check between $50,000 and $60,000 ; that on the 8rd day of 
August, the day after the above check was drawn. the Mas- 
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tin Bank closed its doors and made an assignment in due 
form of law of all its assets of every description to defend- 
ant Coates for the benefit of its creditors generally, of 
which said assignment the said Metropolitan Bank was 
duly notified on the day it was made; that the said check, 
drawn in favor of plaintiff, was not presented to the Metro- 
politan Bank till the 5th day of August, 1878, when pay- 
ment was refused and the check protested for non-payment, 
of which due notice was given; that in the months of 
September and October, 1878, defendant Coates, as assignee, 
collected of said Metropolitan National Bank between 
$50,000 and $60,000. The above are substantially the facts 
set out in plaintiff’s petition, and he claims that they give 
him a right to a judgment and decree of the court, declar- 
ing that defendant Coates hold the money so collected of 
the Metropolitan Bank to the use of plaintiff, and that he 
be ordered to pay over to plaintiff the sum of $500, the 
amount of said check, and interest thereon. This claim is 
resisted by defendant Coates on the ground that the amount 
collected by him of said bank belonged to the trust fund 
held by him under the assignment, and can only be paid 
pro rata on claims against the trust fund allowed in the 
course of administering the trust. The circuit court made 
the order and decree as prayed for by plaintiff, and defend- 
ant, on this, his appeal, asks its reversal, on the ground that 
it is against the evidence and the law of the case. 

It will be perceived from the above statement that the 
controlling question arising on this record is: Did the 
check in question, it being neither drawn on any particular 
fund, nor for the whole sum due the drawer from the 
drawee, nor containing any words of transfer, operate be- 
fore its presentment and acceptance by the drawee as an 
assignment either in law or equity of so much of the deposit, 
standing to the credit of the drawer in the New York! 
bank asthe check called for? An affirmative answer to 
this question affirms, and a negative one reverses the judg- 
ment. 
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Inasmuch as the principle involved is one of impor- 
tance and upon which there is some conflict of opinion, 
counsel, in view of the decision of the St. Louis court ‘of 
appeals in the case of McGrade v. German Savings Bank 
Association, 4 Mo. App. 330, have earnestly insisted that 
the authorities bearing upon the subject be reviewed by us 
witli a view to the settlement of the question in this State. 
The conflicting authorities cannot be reconciled, and we 
shall not attempt it, but will only consider them for the 
purpose of ascertaining on which side of the question the 
weight of authority as well as reason lies. The question 
presented has been answered in the negative by the Supreme 
Court of the United States in the following cases: Thomp- 
son v. Riggs, 5 Wall. 663; Bank v. Whitman, 94 U.S. 343; 
Christmas v. Russell, 14 Wall. 69; Bank of Republic v. 
Millard, 10 Wall. 152. 

In the ease last cited, Justice Davis, who delivered the 
opinion of the court, observed: “It is no longer an open 
question in this court since the decisions in the cases of the 
Marine Bank v. Fulton Bank, and of Thompson v. Riggs, 
that the relation of banker and customer in their pecuniary 
dealings is that of debtor and creditor. It is an important 
part of the business of banking to receive deposits, but 
when they are received, unless there are stipulations to the 
contrary, they belong to the bank, become part of its gen- 
eral funds, and can be loaned by it as other moneys. The 
banker is accountable for the deposits which he receives as 
a debtor, and he agrees to discharge these debts by honor- 
ing the checks which the depositors shall from time to time 
draw on him. The contract between the parties is purely 
a legal one, and has nothing of the nature of a trust in it.” 

* * “The holder takes the check on the credit 
of the drawer, in the belief that he has funds to meet it, 
but in no sense can the bank be said to be connected with 
the transaction. If it were true that there was a privity of 
contract between the banker and holder, when the check 
was given, the bank would be obliged to pay the check, 
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although the drawer, before it was presented, had counter- 
manded its payment and although other checks drawn after 
it was issued, but before payment of it was demanded, had 
exhausted the funds of the depositor. If such a result 
would follow the giving of checks, it would be easy to see 
that bankers would be compelled to abandon aitogether the 
business of keeping deposits for customers.” * ~~ —¥ 
“The right of a depositor,” as was said by an eminent 
judge, “is a chose in action, and his check does not trans- 
fer the debt or give a lien upon it to a third person without 
the assent of the depositary. This is a well established 
principle of law, and is sustained by the English and Amer- 
ican authorities.” 

In the case of Christmas v. Russell, supra, Justice 
Swayne, speaking for the court, said that “a bill of ex- 
change or check is not an equitable assignment pro tanto of 
the funds of the drawer in the hands of the drawee.” 

The English authorities are to the same effect, of which 
the case of Hopkinson v. Foster, 12 L. R., Eq. Cas. 74, (de- 
cided in 1875,) is a type, and where it was held that a check 
was not an equitable assignment of the drawer’s balance at 
his banker’s. 

The courts of New York also return a negative answer 
to the question before us in the following cases: Lunt v. 
Bank of North Amersca, 49 Barb. 221; Chapman v. White, 2 
Seld. 412; Etna Bank v. Fourth National Bank, 46 N.Y. 
82; Duncan rv. Berlin, 60 N. Y.151; Attorney General v. 
Life Ins. Co., 71 N. Y. 825. In the case of Lunt v. Bank 
of North America, supra, it is said; “ Checks drawn in the 
ordinary general form not describing any particular fund, 
or not using any words of transfer of the whole or any part 
of the account standing to the credit of the drawer in the 
bank upon which they are drawn, but containing only the 
usual request directed to the bank, to pay to the order of 
the payee named a certain sum of money, are of the same 
legal effect as inland bills of exchange, and do not amount 
to an assignment of the funds of the drawer in the bank. 
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and there is no liability of the party upon whom such an 
instrument is drawn until after it is accepted, and until pay- 
ment or acceptance it is always revocable by the drawer.” 
In the case of the Atna National Bank v. Fourth National 
Bank, supra, it is said: “The relation of banker and de- 
positor is that of debtor and creditor. Deposits on general 
account belong to the bank and are part of its general fund. 
The bank becomes a debtor to the depositor to the amount 
thereof, and the debt can only be discharged by payment 
to the depositor or pursuant to his order. Until payment 
or acceptance by the bank of a depositor’s check or assign- 
ment of the credit by the depositor and notice to the bank, 
the deposit is subject to his order.” 

So in Pennsylvania, in the ease of Lloyd v. McCaffrey, 
46 Pa. St. 410, it was said by Justice Strong, speaking for 
the court, that “it cannot be maintained that Taylor's check, 
without more, amounted to an equitable appropriation of 
the funds in the hands of the banker to whom it was ad- 
dressed. To make an order or draft an equitable assign- 
ment it must designate the fund upon which it is drawn.” 

So in Massachusetts, in case of Carr v. National Secur- 
ity Bank, 107 Mass. 45, s. c., 9 Am. Rep. 6, Justice Gray, who 
delivered the opinion, speaking of general deposits, observed 
that “money deposited becomes the absolute property of 
the bankers, impressed with no trust, and which they may 
dispose of at their pleasure, subject only to their personal 
obligation to pay an equivalent sum upon his demand or 
order. The right of the bankers to use the money for their 
own benefit is the very consideration for their promise to 
the depositor. They make no agreement with the holder 
of his checks. A check drawn by a depositor in common 
form not designating any special fund out of which it is to 
be paid, nor corresponding to the whole amount due him 
from the banker at the time, is a mere contract between 
the drawer and the payee on which, if payable to bearer, 
and not paid by the drawee, any holder might, doubtless, 
sue the drawer, but which passes no title, legal or equitable, 
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to the payee or holder in the moneys previously paid to the 
banker by the drawer.” So in the case of Bullard v. 
Randall, 1 Gray 605, it was held that a check for a part of 
the drawer’s funds in a bank constitutes no assignment ot 
that part of such funds until presented for payment and 
accepted by the bank, although verbally assented to by the 
cashier when absent from the bank. So in case of Dena v. 
National Bank, 13 Allen 445. 

In Maryland, in case of Moser v. Franklin Bk, 34 Mad. 580, 
it was held that a check does not operate as an assignment 
pro tanto of the fund on which it is drawn, until it is ac- 
cepted or certified to be good by the bank holding the fund; 
and the doctrine of the case of Chapman v. White, 2 Seld. 
412, approved, where it was held that a check before aec- 
ceptance neither operates as an assignment nor creates any 
lien on the funds of the drawer. See also 2 vol. Add. on 
Con., 493; Byles on Bills, 39, note 1,2 vol.; Par. on Notes 
and Bills, 61, note J; also case of Bush v. Foote, 58 Miss, 
5; s. ¢., 88 Am. Rep. 810; 11 Reporter 94. 

We have been cited by counsel for plaintiff to a num- 
ber of authorities as establishing a contrary doctrine to that 
assumed in those above referred to, and upon examination 
of them find but three states where the question has other- 
wise been ruled upon by the courts of last resort. In South 
Carolina, in the case of Fogarties rv. Skillman, 12 Rich. 518, 
it was held by a divided court (the chief justice dissenting) 
that when a check is drawn by a depositor on a bank hav- 
ing sufficient funds to meet it, the holder, on giving notice 
to the bank, has the right to be paid, and if payment be 
refused may maintain an action against the bank on the 
implied promise which the law raises in his behalf. a, 

In Illinois, in the case of Dlunn v. Burch, 25 Ill. &, it) 
was held that “the check of a depositor on his banker, de-| 
livered to another for value, transfers to that other the title 
toso much of the deposit as the check calls for.” Upon 
an examination of this case it will be seen that not a single 
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‘authority, either English or American, is referred to as 
Maintaining the doctrine announced; but the conclusion 
reached is made to rest upon a judicial recognition of what 
is alleged in the opinion to be a universal custom of bank- 
ers to allow depositors to withdraw their funds in parcels. 
This case was followed in 28 Ill. 168, also without the cita- 
tion of a single authority, Justice Catron remarking that 
“the decision of Munn v. Burch was not made till after the 
most mature investigation.” The case of Munn v. Burch, 
supra, was also followed in case of Bank v. Bank, 80 Tl. 
212, and as the logical result of the doctrine enunciated by 
it, the court went eo far as to say that “after a check had 
passed into the hands of a bona fide holder it is not in the 
power of the drawer to countermand its payment,” a doe- 
trine not maintained by any authority that has come under 
| our observation. ss. ¢., 22 Am. Rep. 185. 

In Iowa, in the case of Roberts v. Austin, Corbin & Co., 
26 Iowa 3815, it was held by a divided court that the holder 
of a check could maintain an action thereon against the 
drawer before acceptance, the drawer having funds in his 
hands, and that a general assignment of the drawer for the 
benefit of his creditors, after drawing the check, but before 
the same is presented, will not invest his assignee with the 
right to the money represented by the check, nor affect the 
rights of the payee therein. 

The cases in Kentucky to which we have been cited, 
of Buckner & Co. v. Sayre, 18 B. Mon. 745, and Lester § 
Co. v. Given, Jones § Co., 8 Bush 357, do not maintain the 
position contended for. The said case of Buchner § Co. v. 
Sayre only decides that the drawing of a bill of exchange 
by a debtor and its acceptance by the drawee, is an appro- 
priation of that fund to the holder of the bill, and that 
thereafter the drawer of the bill has no right to control it, 
either by receiving’ or assigning it, and that a general as- 
signment of assets after a billof exchange has been drawn 
and accepted, will not pass the fund thus appropriated, and 
the ruling in the case of Lester § Co. v. Given, Jones § Co., 
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supra, is based solely upon the case of Buckner v. Sayre. 
So far from the case in 18 LB. Mon., supra, being in conflict 
with the New York and like cases cited herein from other 
states, it is in accord with them. 

The decided weight of authority answers the question 
propounded in the beginning of this opinion in the nega- 
tive. This answer is returned by the Supreme Court of 
the United States, the courts of last resort in Maryland, 
Massachusetts, New York and Pennsylvania, while an af- 
firmative response is given by the divided courts of Iowa 
and South Carolina, and by the case of Munn v. Burch, 25 
Ill., which as an authority has been sufficiently adverted to 
in what has been said, and so far as this court has hereto- 
fore been called on to pass upon questions kindred to the 
one in hand, it has ruled in accordance with the doctrine 
announced by the Supreme Court of the United States and 
the courts of Maryland, Massachusetts, New York and 
Pennsylvania. 

In the eases of State ex rel. Mississippi Co. v. Moore, T4 
Mo. 413, and of the State ex rel. v. Powell, 67 Mo. 395, it 
was held that a general deposit greated the relation of cred- 
itor and debtor; and in the case ef Burnett v. Crandall, 63 
Mo. 410, it was held that a portior of a debt was incapable 
of assignment either at law or in equity in the absence of 
the debtor’s consent. Soin the esse of Loomis v. Robinson, 
76 Mo, 488, it was held that an assignment of part of a 
judgment was void both at law ard in equity. If, as estab- 
lished by the above cases, the r2lation between depositor 
and banker is that of creditor and debtor, and a creditor 
cannot, either at law or in equity, assign a part of the debt 
due him without the debtor’s consent, it must follow logic- 
ally that the check held by plaintiff, being only for part of 
the debt due the drawer and not having been accepted by 
the drawee, did not transfer to plaintiff either a legal or 
equitable right against the drawee, either to so much of the 
fund as the check called for or give him any lien thereon. 


In the case of St. John v. Homans, 8 Mo. 382, it was held, 
17—79 
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Judge Scott delivering the opinion, that “it could not be 
maintained that the mere act of drawing a check was an 
assignment of the amount for which it was drawn to the 
bearer.” 
In our investigation of this question we have confined 
}our examination to the decisions of courts of last resort, 
‘and in the light of the authorities we must answer the 
question presented by this record in the negative, and hold 
that the fund sought to be appropriated by plaintiff to the 
| payment of his debt and in the hands of defendant as as- 
signee is only subject to pro rata distribution among the 
creditors of the Mastin Bank, of whom plaintiff is one, whose 
claims have been allowed in due course of administering the 
trust. 
Judgment reversed and bill dismissed, and defendant 
shall have judgment for all costs. All concur. 





Wuirtsett, Appellant, v. Raxsom. 


Weight of Evidence. It is rarely the case that appellate courts in- 
terfere with the discretion of the trial courts in directing a new trial 
on a mere question of weight of evidence. The credibility of wit- 
nesses and the probative force of a given fact are peculiarly within 
the province of a jury. It is only where this court is well satisfied 
of a palpabie disregard of law and evidence on the part of the trial 
jury, and that the trial court in refusing a new trial has wrought 
manifest injustice, or shown an unjudicial bias, that it feels it to be 
its duty to interfere. 


Appeal from Franklin Circuit Court—Hon. A. J. Seay, 


REVERSED. 


Crews § Booth for appellant. 
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Puruies, C.—This is an action for assault and battery. 
Whitsett, the appellant, alleged in his petition that he and 
defendant were in attendance at a public sale in Franklin 
county, where many people were assembled, neighbors and 
acquaintances of defendant and plaintiff, and that defend- 
ant wrongfully and without cause, willfully, ete., assaulted, 
struck, threatened and pursued plaintiff with a club and 
spat in his face, and otherwise abused him with opprobri- 
ous and disgusting epithets and defamatory words; by rea- 
son of which plaintiff suffered great bodily fear and shame, 
injury and mental pain. Ile asked judgment for $3,000 
damages. The answer was a general denial. 

Plaintiff’s evidence showed, with much foree and con- 
sistency, the most aggravating conduct on defendant’s part. 
It appears that plaintiff had a short time previous attached 
some personal property of one ITill, defendant’s son-in-law, 
for debt. The officer had locked the goods in an out-house, 
and when plaintiff, a day or two afterward, called by to 
look after them, he found defendant in the house, which 
gave rise to some unpleasant words. On the way to the 
sale the defendant cut a stick, as if for a walking cane, 
which was large enough to do great injury to any one 
struck with it. Defendant afterward admitted he prepared 
this stick to “ whale” the plaintiff with if he could provoke 
him into a demonstration. This evidence the defendant 
does not appear to have denied when on the stand. The 
evidence, it is true, is somewhat conflicting as to precisely 
how the parties were brought together at the sale, but no 
unprejudiced mind can review the whole testimony, or even 
that of the defendant himself, without being clearly satis- 
fied that the defendant went to that sale contemplating and 
desiring a difficulty with the plaintiff. Ie inquired of 
plaintiff if he had said so and so about the defendant break- 
ing into the house where the goods were, and gave him the 
lie, brandishing the elub over him, denounced him as a liar 
— “a G—d d—d liar, a d—d son of a b—h,” and then spat 
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in his face. The defendant admitted himself on the wit- 
ness stand, that he spat in the plaintiff’s face. Some one 
of defendant’s witnesses stated that perhaps plaintiff gave 
the first opprobrious epithet. The plaintiff is an old man, 
and a citizen of long standing, and the highest respecta- 
bility in that community. The evidence showed him to be 
rather feeble. The defendant was a younger man and 
more robust, though not a stout man according to his evi- 
dence. 

As no point is saved touching the instructions in une 


motion for a new trial, it is unnecessary to present them. 


The question, therefore, for determination is, whether 
tne record presents such a state of evidence as to justify 
this court in ordering a venire de novo. It is rarely the case 
that appellate courts interfere with the discretion of the 
trial courts in directing a new trial on a mere question of 
weight of evidence. The credibility of witnesses and the 
probative force of a given fact are peculiarly within the 
province of the jury. It is only where this court is well 
satisfied of a palpable disregard of law and evidence on the 
part of the trial jury, and that the trial court in refusing a 
new trial has wrought manifest injustice, or shown an un- 
judicial bias, that it feels it to be its duty to interfere. 

Iam utterly unable, from reading over the evidence 
in this case, to comprehend how an honest jury could have 
returned a verdict for defendant. That he was the ag- 
gressor, that he desired an affray, that he prepared for it is 
scarcely debatable. That he offered to the plaintiff one of 
the most unendurable indignities to which human nature 
can be subjected, an insult mean and deadly, that of spitting 
in his face in public, the defendant himself conceded. The 
court told the jury in one of the instructions, that if de- 
fendant willfully and in anger spat in the plaintiff’s face, 
they should find for the plaintiff, and yet this jury went 
out, under the sanction of an oath, and came back with a 
verdict for the defendant. 

Such a trial is a travesty on justice and a mockery of. 
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the courts. I yield to no one in my reverence fer the right 
of trial per pais, as Blackstone calls it, and due respect for 
the proper domain of jurors. But the courts owe a duty 
of paramount concern to the cause of good government 
and orderly society. Under a sense of that obligation we 
reverse the judgment of the circuit court and remand this 
vause for a new trial, if the plaintiff so desires. All con- 
cur. 





BYLER V. JONES, Appellant. 


1. Civil Jurisdiction not Acquired by use of Criminal Process: 
PRACTICE. The criminal process of the State cannot be used to take 
a person from one county to another, so as to subject him to civil 
process in the latter county. 
Where it is so used the facts may be set forth by an answer in 
the nature of a plea to the jurisdiction, and will constitute a good 
defense. 


3. Practice. A defense to the merits may now be united in the same 
answer with a plea to the jurisdiction; but the court ought to settle 
the question of jurisdiction before permitting a trial on the merits. 


Appeal from Linn Common Pleas Court—Illox. Tuomas 
Wuitaker, Judge. 
REVERSED. 
Edwin Silver and Torrance & Hill tor appellant. 
Myers & Crandall for respondent. 


Martin, C.—This was an action for damages against 
the defendant for debauching and seducing the daughter 
and servant of plaintiff, and was commenced on the 30th 
day of September, 1879. At the return term in November 
of the same year, the defendant filed the following answer 
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or plea to the jurisdiction of the court over him as a party 
defendant : 

* Now comes the defendant, and for this his plea to 
the jurisdiction of the court, and as reasons in denial of the 
jurisdiction thereof, states that he was at the time of the 
commencement of this suit, and for a long time prior 
thereto, a resident of the county of Morgan and State of 
Missouri; that for the purpose of compelling defendant to 
defend this case in the court the plaintiff wrongfully pro- 
cured a warrant to be sued out before V. B. Bowers, a justice 
of the peace within and for. Bucklin township, county of 
Linn aforesaid, charging defendant with the crime of assault 
with intent to commit a rape, and did cause said defendant 
to be arrested in the county of Morgan, aforesaid, and 
brought before said justice for examination under said 
charge, and that on the 2nd day of October, 1879, in the 
county of Linn, aforesaid, and while said defendant was 
under arrest, as aforesaid, the said plaintiff procured the 
summons to be served upon him to answer this action; that 
immediately afterward said defendant was discharged by 
the justice, and released from custody and returned to his 
home in the county of Morgan, aforesaid; that at the time 
of the service, as aforesaid, to answer in this cause, defend- 
ant was not a resident of Linn county, and defendant avers 
that a wrongful and improper use of the process of this 
court has been used at the instance and procurement of 
plaintiff to compel defendant to appear and defend this suit 
at great cost, expense and inconvenience, and that such 
action is wholly ineffective to give this court jurisdiction 
over defendant for the reasons aforesaid.” 

To this answer or plea the plaintiff filed a motion ask- 
ing the court to strike it out on the ground that it consti- 
tuted no defense to the case, was unauthorized by our 
statutes, and was not verified by affidavit. This motion 
was sustained, against the objection and exception of the 
defendant, who declined to answer further. Thereupon an 
interlocutory judgment was rendered against him, and at a 
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subsequent term damages were assessed and judgment en- 
tered for $2,500. After motions for new trial and in arrest 
of judgment were overruled, the defendant took his appeal 
to this court. 

Our Practice Act provides that suits by summons shail 
be brought “ when the defendant is a resident of the State, 
1, EVES ZUBBEBIO. either in the county withia which the de- 
Ay fendant resides, or in the county within 
tice. which the plaintiff resides and the defend- 
ant may be found.” R. 8. 1879, § 8481. The motion ad- 
mitted the facts of the plea. And according to the truth 
of the plea, the defendant was a resident of Morgan county 
and while there could not be found in Linn county. The 
plaintiff, with the view of rendering it possible for the 
sheriff of Linn county to find him there, made use of the 
criminal process of the State, which extends to any county 
for the purpose of bodily seizure and transportation. After 
such seizure or arrest and transportation to Linn county the 
defendant is served with process in this proceeding for 
damages. This method of finding a citizen in the county 
where the plaintiff resides cannot receive the approbation 
of this court. It was an abuse of the criminal process of 
the State to employ it for such a purpose; and the courts 
of Linn county could acquire no rightful jurisdiction over 
the person of defendant in any civil proceeding by means 
of such a contrivance and wrong. 

No rightful jurisdiction of a party can be acquired by 
fraud or misrepresentation, and if the person so proceeded 
against brings it properly to the attention of the court as- 
suming jurisdiction over him, as the defendant did in this 
case, the suit must be dismissed after proof or admission 
of the facts. Capital City Bank v. Knox, 47 Mo. 354; Marsh 
v. Bast, 41 Mo. 493; Graham v. Ringo, 67 Mo. 824. 

A demurrer would be a better method of testing the 
validity of the answer than a motion to strike out. 

I may remark in this connection that under the recent 
decisions of this court the defendant could have included 
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2. PRACTICE, in his answer a defense to the merits of the 
case, Without foregoing the benefits of his plea to the juris- 
diction. Little v. Harrington, 71 Mo. 390. But where the 
answer along with the merits of the defense includes a plea 
to the jurisdiction over the party defendant, the court, in 
the exercise of its discretionary powers in directing the 
trial of issues before it, ought to settle the matter of its 
own jurisdiction before going into a trial of the cause, 
which presupposes the rightful jurisdiction of the court at 
every step). 

The judgment is reversed and the cause remanded, 


All concur, 





NicHois, SHEPHERD & Co., Appellants, v. Larkin, 


1. Conditions: rLeapING: EvVipENcE. Upon a plea of compliance 
with a condition precedent, evidence will not be admitted to show 
that the condition was waived. 

: WARRANTY; AGENCY: WAIVER. Plaintiffs sold defendants 
machinery, warranting its work, and stipulating that if it failed to 
operate well defendants should notify plaintiffs and their local agent 
in writing, so as to give opportunity to correct the defect. Held, 
that this stipulation constituted a condition precedent, that compli- 
ance with it was necessary in order to hold plaintiffs on their war- 
ranty, that an agreement by a sub-agent of plaintiffs to give the 
requisite notice did not relieve defendants from its binding force, 
and that notice given by the sub-agent to the agent (but not to the 
principal) did not amount to a compliance. 





Appeal from Latayette Circuit Court—Tox. Wu. T. Woon, 
Judge. 


REVERSED. 
Wallace & Chiles tor appellants. 


A. Graves and A. F. Alevander for respondents, 
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Puiies, C.—Plaintifts below, and appellants here, a 
corporation, sued defendants, respondents here, on a con- 
tract in the form of a promissory note, for the sum of 
$167.50, dated July 6th, 1878, payable on or before the 1st 
day of October, 1878, with interest at ten per cent per an- 
num from date, and if paid on or before maturity a discount 
of $6.70 was to be made. 

The answer admitted the allegations of the petition ; 
and for matter of special defense pleaded that the consid- 
eration of said note was a certain machine for threshing 
and cleaning wheat and seeds, consisting of a separator, to 
be driven by tumbling rod and gear, ete., also of one six- 
teen-foot straw stacker complete, etc., also one of plaintiffs’ 
improved Woodberry spur-speed mounted horse powers, for 
ten horses, with certain described attachments; that the 
contract therefor was made on the 23rd day ot May, 1878, to 
be delivered on or about the 25th day of June, 1878, at Con- 
cordia, Missouri-—the whole consideration for which was four 
several promissory notes for $167.50, payable respectively 
on October 1st and December 1st, 1878, and October 1st and 
December 1st, 1879. The answer further alleged that by 
said agreement it was stipulated among other things, that 
if defendants failed to make said machine operate well, de- 
tendants were to give notice to Deere, Mansur & Co., the 
dealers at Kansas City through whom they purchased the 
machine, and also to the plaintiffs at Battle Creek, Mich- 


igan, in writing, and if the fault was in the machine the 
same was to be taken back, or the defective parts repaired 
by plaintiffs and the machine made to conform to others of 
plaintiffs which could operate well. The answer averred 
certain defects in the operation of the machine; and that 
‘on the 9th day of July, 1878, the defendants duly notified 
the plaintiffs and their said agents, in writing, of the defi- 
ciency in said machine, but that plaintiffs neglected their 
duty in that respect.” 

The reply denied the defects in the machine and spe- 
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cifically denied the giving of the notice as alleged in the 
answer, and pleaded various neglects of defendants in com- 
plying with the requirements of the contract. 

The defendants put in evidence a memorandum of con- 
tract between the plaintiffs and the firm of Deere, Mansur 
& Co., of Kansas City, Missouri, by which the plaintifts 
residing at Battle Creek, state of Michigan, constituted 
Deere, Mansur & Co. their agents, within a specified terri- 
tory, for the sale of such machines. Deere, Mansur & Co, 
were authorized to appoint sub-agents, and to use their best 
endeavors to sell as many of said machines as possible to 
good parties upon such terms, ete., as are named in said 
Nichols, Shepherd & Co.’s printed circulars of terms, or as 
said Nichols, Shepherd & Co. may from time to time advise. 
Also a contract between plaintiffs and Thieman Bros., of 
Concordia, Lafayette county, Missouri, by which plaintifts 
agreed to furnish the latter machines, during and until the 
Ist day of November, 1878, to be sold on commission on 
certain conditions therein specified, among which were that 
plaintiffs should furnish them circulars and orders and to 
furnish machines if taken in conformity with the terms of 
this agreement. The seventh section of this agreement is 
as follows: “The party of the second part agrees to sell 
said machines, subject only to the regular printed warranty 
contained in the blank orders for this year, furnished by 
the parties of the first part, and will not permit a machine 
to be returned, nor refund any payment to a purchaser until 
due notice has been given the said party of the first part, 
and their written consent obtained.” Also the contract of 
purchase of the machine in controversy between defendants 
and Deere, Mansur & Co., of date of May 23rd, 1878, by 
which they directed said Deere, Mansur & Co. to ship to 
them at Concordia, Missouri, in care of said Thieman Bros. 
one of said machines, certifying in said order in writing 
that they agreed to receive the machine subject to all the 
conditions of the warranty printed below on said order, by 
giving their notes in payment therefor, as hereinbefore ex- 
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pressed in the answer, The warranty referred to contained 
the following provisions: “This machine is ordered, pur- 
chased and sold, subject to the following express warranty 
and agreement: That with good management it is capable 
of doing a good business in threshing and cleaning grain, 
and is superior to any other kind of machine or to any 
‘endless apron’ thresher manufactured in the United States 
in its adaptation for separating and saving from the staw 
the various kinds and conditions of grain and seeds with 
less waste, less litterings and less detention trom wet or bad 
conditioned straw or wet weather, conditioned that upon 
starting this machine the undersigned purchasers shall intel- 
ligently follow the printed hints, rules and directions of the 
manufacturers, and if by so doing they are unable to make 
it operate well, written notice, stating wherein it fails to 
satisfy the warranty, is to be immediately given by the un- 
dersigned purchasers to the dealer through whom purchased 
and also to Nichols, Shepherd & Co., Battle Creek, Mich- 
igan, and reasonable time allowed to get to it and remedy 
the defect, if any, unless it is of such nature that they can 
advise by letter.” This order with warranty was signed by 
defendants under seal. 

At the trial it was agreed by the defendants betore the 
court and jury, that the only defects claimed were in the 
horse power. Defendants offered evidence tending to show 
defects in the horse power. To this proof plaintiffs objected 
for the reason that the warranty did not cover such defects 
in the horse power, and because no such issue is made in 
the pleadings. Objection overruled and proof admitted. 

The evidence further tended to show that one of the 
Thiemans went to the field where defendants were working 
the machine and worked on it, trying to rectify the alleged 
defect; and one of defendants suggested that they had 
given the machine a fair trial and that it would not work, 
and now was the time to notify the plaintiffs to take the 
same back; whereat Thieman said, “ You need not bother 
yourself about the order; I will give it myself; I am Nich- 
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ols, Shepherd & Co.’s agent.” This plaintiffs also objected 
to because the said Thieman had no power to waive such 
notice or to change the contract requiring notice to plaint- 
iffs and to Deere, Mansur & Co. There was no other notice 
given. 

The horse power cost about $210. Defendants laid 1t 
aside and bought another. Defendants used the horse 
power to thresh their wheat, and about 800 bushels for a 
neighbor and 5,000 elsewhere. Defendants got from Thie- 
man certain new parts, ete. The machine was not re- 
turned. 

Plaintifts’ evidence tended to show that Thieman had 
no other authority as agent than that expressed in the writ- 
ten contract, and that the machine performed well enough 
after some rectifying by them; that they furnished a new 
shaft for the machine, after which they heard no complaint, 
and had no other notice from defendants of any dissatis- 
faction. Thieman testified that the notice he agreed to give 
was to write to Deere, Mansur & Co. to send an expert and 
notice of defective shaft, and order new one, which he 
did do. 

The instructions asked in this case are unnecessarily 
voluminous. I shall only present here such as, in my opin- 
ion, are pertinent to the points to be decided. The court 
refused the following asked by plaintiffs : 

2. Under the terms of the contract between plaintiffs 
and defendants there is no warranty concerning the alleged 
deficiencies in quality and parts of the horse power, and 
the jury will not allow defendants any damages by reason 
of such alleged deficiencies. 

6. Under the terms of the contract for the purchase 
of said machinery, both Deere, Mansur & Co. and Nichols, 
Shepherd & Co. were to be notified in writing of any defi- 
ciencies or faults therein, and neither Thieman Bros. nor 
Lewis Thieman had any right or power to waive such notice, 
and if they assumed the responsibility of giving such no- 
tice they did so as the agents and at the risk of defendants, 
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and any failure to so give such notice resulted from defend- 
ants’ own neglect of duty. 

7. If the jury believe from the evidence that after the 
shaft was put into the horse power by Lewis Thieman the 
said horse power still failed to work satisfactorily, and de- 
fendants still continued to use said machine without giving 
any notice either to Thieman Bros., Deere, Mansur & Co. 
or plaintiffs, and affording them thus an opportunity of 
remedying any further defects, the defendants by such action 
lost and waived any right they might have had to recover 
or claim damages therefor of plaintiffs, and the jury will 
not consider any damages claimed by defendants in this 
action. 

12. The giving of the notice ir: writing, stating wherein 
said machine fails to satisfy said warranty in said agree- 
ment specified, to plaintiffs at Battle Creek, Michigan, and 
to the dealers through whom said machinery was purchased, 
isa condition precedent to the recovery of any damages 
claimed on a breach of warranty, and if the jury believe 
that the defendants did not give such notice to both such 
parties, then the jury will not consider defendants claim 
for damages herein. . 

On behalf of the defendants the court gave, with others, 
the following instructions: 

3. If the jury believe from the evidence herein that 
Thieman Bros. were composed of Henry and Lewis Thie- 
man, and that said Thieman Bros. were the agents of plaint- 
iffs, appointed by them for the sale of the machine described 
in the pleadings herein, in Lafayette county, and that the 
promissory note herein sued on was executed by defendants 
in part payment of said machine, and that said machine 
was bought by defendants for the purpose of threshing 
wheat, and consisted in part of a horse power, and that 
said defendants had a lot of horses and men employed for 
the purpose of threshing out their crop of wheat raised in 
Lafayette county for 1878, and that said horse power was 
so defective that it would not do the work for which it was 
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designed, and that the defendants were not in fault in un- 
dertaking to start said machine and make it operate, and 
that said Lewis Thieman was present with said defendants 
representing the plaintiffs in undertaking to start said ma- 
chine, and that at the instance of said Thieman defendants 
were induced to keep said men and horses upon the ground 
where said wheat crop was to be threshed during the space 
of nine days, finding them and paying for their time, and 
during said nine days said machine would not operate, and 
further believe from the evidence that said defendants were 
prevented from sending the written notice required by the 
warranty offered and read in evidence, by statements made 
by Thieman that he would send notice, then the defendants 
are entitled to recover of said plaintiffs the reasonable ex- 
pense they had incurred by reason of hiring and feeding 
said horses and men during said nine days, not to exceed 
the sum of $800. 

4. The contract read in evidence between Thieman 
Bros. and Nichols, Shepherd & Co., through Deere, Mansur 
& Co., for 1578, constituted said Thieman Bros. agents of 
plaintifis for the said year 1878 under said contract. 

The jury returned a verdict for defendants against the 
plaintiffs for $250.70, which was in addition to the amount 
of plaintiffs’ note. Plaintiffs bring the case here on ap- 
peal. 

This record presents many questions, but as, in my 
opinion, there are one or two errors of controlling impor- 
tance it is not necessary to review more. The whole con- 
tract between the parties being reduced to writing, the 
written warranty must control. Its terms have never been 
raried by any subsequent agreement, nor is there anything 
in the record to create a waiver or estoppel against its oper- 
ation. Neither is the warranty an absolute one on the part 
of the plaintiffs. It is essentially a conditional warranty. 
One of its express conditions is “that upon starting this 
machine the undersigned purchaser shall intelligently follow 
the printed hints, rules and directions of the manufactur- 
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ers, and if by so doing they are unable to make it operate 
1 well, written notice, stating wherein it fails to satisfy the 
warranty, is to be immediately given by the undersigned 
purchasers to the dealer through whom purchased, and also 
to Nichols, Shepherd & Co., at Battle Creek, Michigan, and 
reasonable time allowed to get to it and remedy the defect, 
if any, unless it is of such a nature that they can advise by 
letter.” This is a condition precedent to be performed by 
defendants before any liability whatever attached to plaint- 
iffs. No principle of law is better settled in respect to such 
conditions in these machine contracts than that they are con- 
ditions precedent “to be observed and performed by the 
purchaser, and he must show a fair and reasonable com- 
pliance with the terms of the contract on his part, or he 
will not be permitted to enforce it against the contractor.” 
Nichols, Shepherd & Co. vr. ITail, 4 Neb. 210; Miller v. Nich- 
ols, Shephe rd & Co., 5 Neb. 482; Boml rger v. Griener, 18 
Towa 480; Dewey v. Evie Borough, 14 Pa. St. 212; Dermott 
v. Jones, 2 Wall. 1,7. } 
, The answer in this case in effect concedes this, for it 
pleads said condition, and then explicitly avers that “on the 
| 1. conprtions: plead. 2th day of July, 1878, the defendants duly 
— notified the plaintiffs and their said agents 
in writing, of the deficiencies in said machine.” The af- 
firmative of this material averment rested, in making proof, 
on defendants. What was the proof offered and admitted 
by the court? It was that one of the Thiemans, an agent, 
waived the giving of this notice by defendants to plaintiffs 
by consenting to give it for the defendants. This was a 
clear variance between the allegations of the answer and 
the proof offered. 

Whatever may have been the rule at common law 
under such a state of the pleadings, under the code of prac- 
tice in this State, the pleading must contain a plain and 
concise statement of the constitutive facts relied on for re- 
hef. Pier v. ITeinrichoffen, 52 Mo. 833. There defendants 
were sued as indorsers of a promissory note, and the peti- 
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tion averred presentment, demand at maturity, and noi‘ce 
to defendants. The proof offered in support of this aver- 
ment was to show an excuse for not making the demand, 
etc. This the court held was not competent. Ewing, J., 
who delivered the opinion, said: “ Facts and not evidence 
nor conclusions of law, must be distinctly stated. Facts 
which dispense with making demand of payment and giv- 
ing notice to the indorser are as essential to the plaintiff’s 
right of recovery, as the fact that the defendant indorsed 
the note, ete. And the defendant has the right to contro- 
vert the one or the other in his answer. He (the plaintiff) 
alleges facts, the legal effect of which, if true, could charge 
the defendant, but he claims that he should be allowed to 
sustain this allegation by facts of a totally different char- 
acter, not alleged in his petition, because the same legal 
consequence would follow.” 

This doctrine is re-affirmed in the case of First Nat'l 
Bank of Burlington v. Hatch, 783 Mo. 13—Manrtry, C., says: 
“When the plaintiff in his petition alleges presentment 
and notice of dishonor, he is not permitted, under our prac- 
tice act, to prove that the defendant waived such conditions 
in the absence of proper averments of a waiver.” In the 
answer, in the case at bar, the affirmation is, that defend- 
ants gave notice in writing both to plaintiffs and their 
agents. In support of this defendants undertook to show 
in effect that the notice to the plaintiffs was not in fact 
given to them, but that the same was waived by an agent. 
Unquestionably this was not permissible. Aiskaddon v. 
Jones, 63 Mo. 192. 
| And even had the averment been made according to 

the facts sought to be proved by defendants, I am of opin- 
2. : warranty; 10n that it was not sufficient to waive the 
agency? waiver. express contract requiring notice in writ- 
ing to be given by defendants “to the dealer and also to 
Nichols, Shepherd & Co.,” ete. Why stipulate for notice 
both to the agent or dealer-through whom the purchase was 
made, and to the plaintiffs, if notice to the agents could 
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suffice? Defendants contracted under seal to give this no- 
tice themselves, and in writing. Can they escape from this 
obligation by telling the agent of plaintiffs, who has but 
a limited authority at best, of the defect? When they ac- 
cepted the naked offer, ore tenus, of this local agent, (and 
not even the agent through whom they made the purchase) 
to perform this act for them, did they not thereby constitute 
Thieman their agent to write for them; and if he failed to 
do so as he promised them, was not his neglect—his default 
—defendants’ rather than that of the plaintiffs? By the 
terms of appointment of the Thiemans as agents, which 
contract of appointment the defendant put in evidence, it 
is plain that these agents had no authority from their prin- 
cipals to waive any such stipulation as the one in question. 
Where the agency, as in this case, is created by written 
instrument, the nature and extent of the agent’s authority 
must be ascertained from the instrument itself. To bind 
the principal, the act of the agent, with few exceptions, 
must be within the delegated authority. JDlechanics’ Bank 
v. Schaumburg, 38 Mo. 228; Taylor v. Williams, 45 Mo. 82, 
83; State v. Bank of Missouri, 45 Mo. 538. 

Defendants’ counsel, with creditable industry and learn- 
ing, have collected and cited an array of authority illus- 
trating the circumstances under which an agent under 
limited authority may bind his principal by waiving an 
express provision of the contract. But an examination of 
this line of decision will show that they are not parallel. 
Generally they are cases where the purchaser is ignorant of 
the limitation on the agent’s authority, and from the gen- 
eral course of dealing the principal has allowed the agent 
to act toward the public as a general agent seemingly pos- 
sessed of ample authority over the subject matter, or cases of 
ratification by the principal of a like act, or some similar 
circumstance upon which the party in good faith is induced 
to act and to deny the agent’s authority would operate 
practically as a fraud. But in the case at bar none of these 
incidents appear. Tere the purchasers have expressly stip- 

18—79 
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ulated under their seals, as a condition precedent to any 
right of recovery on the grounds set up in the answer, that 
they should give both the dealer and the principals notice, 
in writing, of the alleged defects. By the very terms of 
the contract they are notified that the principal—the war- 
rantor—is unwilling to be bound by the notice to the local 
agent, and therefore the provision for notice to the prin- 
cipals at a designated place and within a specified time. 
The reason for this is obvious enough if it were necessary 
to give one to sustain a positive undertaking. It was pos- 
sibly to guard and protect themselves against the indiffer- 
ence, the neglect and the lack of mechanical skill on the 
part of local agents, necessary to the rectifying of defects 
in the working of the machines. By imposing the duty on 
the purchaser—the party complaining—to notify the man- 
ufacturer directly, it insured a greater certainty in his get- 
ting the notice, thereby enabling the manufacturer to look 
to his work and protect the reputation of his machinery. 
To say, therefore, under such a state of facts that this ex- 
press provision of a solemn contract can be satisfied by 
giving this notice to a mere local agent in the field would 
be to substitute a new contract for the plaintiffs without 


any new consideration and against his assent. This neither 


courts nor juries can do. 

The court, therefore, erred in refusing instructions re- 
quested by plaintiffs presenting the effect of the lack of the 
required notice in question. And as there is no pretense 
that this notice was given to plaintiffs, the judgment of the 
circuit court is reversed and the cause is remanded, with 
directions to the circuit court to enter up judgment on the 
pleadings in favor of plaintiffs for the amount of principal 
and interest due on the note sued on. All coneur. 
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Tur Bank or Pieasant Hin v. Wiis, Appellant.. 
e 
1. Variance. The fact that a non-negotiable note is averred in the 
petition to be negotiable, will not prevent recovery upon it. 





2. . Leave to amend, asked on the ground of variance between 
the pleadings and proofs of the adverse party, is properly refused 
unless the statutory aflidavit is filed, showing wherein the applicant 
has been misled to his prejudice. 

3. . Where complaint is made of the action of the lower court 
in refusing leave to amend, the amendment proposed should be em- 
bodied in the bill of exceptions; otherwise this court cannot deter- 
mine whether there was error. 





Appeal from Cass Circuit Court—Honx. Noau M. Givan, 
Judge. 


AFFIRMED. 


John F. Lawder, OW. Byram and FE. P. Wright tor ap- 
pellant. 


Comingo & Nlover tor respondent. 


Ewine, C.—Appellant Wells executed and delivered 
his note to J. D. Scully, August 4th, 1879, for $125, due six 
months after date. Scully sold it to respondent before 
maturity, indorsed and delivered it. The note reads as 
follows: “$125. Cass County, Missouri, August 4th, 1879. 
Six months after date I promise to pay J.D. Scully, or order, 
$125 at the bank of William Allen in TIarrisonville, Mis- 
souri, with interest at five per cent per annum from date. 
A. Wells. Witness: G. D. Shackleford.” Indorsed, “J. 
D. Seully.” Respondent sued Wells on this note and al- 
leged among other things that “defendant by his negotiable 
promissory note filed herewith, dated on said 4th day of 
August, promised for value received,” ete. Defendant's 
answer was a general denial. At the trial the evidence 
tended to show that the respondent purchased the note from 
Scully in September, 1879, before maturity. Plaintiff then 
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offered to read the note in evidence, whereupon the defend- 
ant objected “because the note did not sustain the allega- 
tions of the petition, which sought to recovér on a nego- 
tiable promissory note assigned before due; whereas the 
note offered in evidence to support the allegations of said 
petition is a non-negotiable note.” This objection was 
overruled. Thereupon defendant moved in open court to 
amend his answer by “setting up an equitable defense.” 
This motion was also overruled; defendant declined to 
introduce any evidence, and there was a judgment for 
plaintiff. 

Appellant insists that the variance between the allega- 
tions and proof is such that the respondent could not re- 
1, VARIANCE. cover. The evidence tended to show that 
the respondent purchased the note from the payee before 
maturity, and that it was delivered to the purchaser. The 
note itself shows that it was indorsed by the payee in blank ; 
so that the purchase, the delivery, the possession and in- 
dorsement on the note, all coincide to show that the respond- 
ent was the legal owner and holder, and had the right to 
sue, and under the pleadings was sufficient evidence upon 
which to recover. We, therefore, hold that under the 
pleadings the court did not err in permitting the note to be 
read in evidence. 

We also hold that the court below did not err in over- 
ruling appellant’s motion to amend his answer. The stat- 
2 ute provides, (R. 8. 1879, § 3565,) that no 
variance between the allegation in the pleading and the 
proof, shall be deemed material, unless it has actually mis- 
led the adverse party to his prejudice in maintaining his 
action or defense upon the merits; and that where it shall 
be alleged that a party has been so misled, that fact shall 
be proved to the satisfaction of the court by affidavit show- 
ing in what respect he has been misled ; and thereupon the 
court may order the pleading to be amended upon such 
terms as shall be just. No such showing was made, and it 
is too late to complain here. Shelton +. Durham, 76 Mo. 
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434; Meyer v. Chambers, 68 Mo. 626; Wells v. Sharp, 57 
Mo. 54; Turner v. Railroad Co., 51 Mo. 501; Clements v. 
Maloney, 55 Mo. 352; Allen v. Ranson, 44 Mo. 263. 

Besides, although the note offered in evidence is not 
negotiable, the proposed amendment does not appear in 
the bill of exceptions, and we cannot say that the court 
erred in refusing permission to amend. JZoiell v. Stewart, 
54 Mo. 400. 


‘The judgment is affirmed. All coneur. 


Tuk Stare, Plaintiff in Error, v. WYMER. 


Writ of error dismissed because no final judgment appears in the ree- 
ord. 


Error to Cape Girardeau Circuit Court—Hon. ). La. WawKk- 
Ins, Judge. 


DisMISSED. 
D. IM, MeIntyre, Attorney General, for the State. 
W. Cramer tor detendant im error. 


Puitirs, C.—The defendant, Rosana Wymer, was 1n- 
dicted in the cireuit court of Cape Girardeau county for an 
alleged attempt to poison. The record proper shows that 
a motion was filed to quash the indictment, and also that 
the motion was sustained. There is no bill of exceptions 
in the record, nor is there any order or judgment of the 
court quashing the indictment. In other words, there is 
no final judgment of record in the case. Yet the State 
has brought the case here on writ of error. It scarcely 
needs the citation of authorities to the proposition that the 
writ of error was improvidently or prematurely sued out. 














278 SUPREME COURT OF MISSOURT, 


Sandeen v. Kansas City, St. Joseph & Council Bluffs Railroad Company. 


Pearce v. MeClanahan, 50 Mo, 267; Dale v. Copple, 53 Mo. 
321. 


The writ of error is, therefore, dismissed, All concur, 














SANDEEN V. Tur Kansas City, St. Josepu & Counctt BLUFFS 
RaiLRoap Company, Appeuwant. 





1. Torts: preapinc. Where goods have been taken and applied to 
the use of the captor without the consent of the owner, the wrong 
done isa tort, and the remedy is by an appropriate action for the 
tort. The owner cannot waive the tort and sue as upon a contract 
of sale. 

Case Adjudged: sustice’s court. Ina suit begun before a jus- 
tice of the peace the plaintiff stated his cause of action in the form 
of an account, thus: 


bo 


The K.C., St. J., ete., R. R. Co. to P. S., Dr. 


BO BOB thew 08 GBB. 000.00 cecccses csonscvcnnsncscee covcenesnnnscesenecnsnce ensues $51 00 
To 440 feet of lumber at $20 per M............seccessseeeeeseeresserseese 8 80 
$59 80 


The evidence offered by plaintiff showed a taking of the ties and 
lumber without the knowledge or consent of plaintiff and a conver- 
sion of them to defendant’s use. Jield, that it did not support the 
complaint. Compare Allen v. McMonagle, 77 Mo. 478. 


Appeal from Clay Circuit Court—Honx. Gro. W. Duyn, 
Judge. 


REVERSED. 
Strong §& Mosman for appellant. 
Henry Smith, Hamner & Burris for respondent. 


Martin, C.—On the 2nd day of May, 1877, the plaintiff 
commenced suit: before a justice of the peace by filing the 
following account : 
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The Kansas City, St. Joseph & Council Bluffs TR. R. Co. 
To Peter Sandeen, Dr. 


ee De ee FB Si Riccnscnncwntetstendccesscescsecs cesta $51 00 
To 440 feet of lumber (being 6 pieces, each 8 inches 
by 11 feet) at $20 per 1,000 feet..................... & 80 


$59 80 

The trial resulted in a judgment by default, from which 
the defendant, after proper motion, appealed to the circuit 
court. 

At the trial in that court the evidence of plaintift 
tended to prove that the ties and timber mentioned in his 
account, were unlawfully taken by the servants of defend- 
ant, and that his action was brought to recover the value 
thereof. The plaintiff himself testified that he had never 
sold to defendant the lumber and ties mentioned in his ae- 
count; that the defendant’s men came and took them with- 
out asking him for them; and that he never consented to 
the taking, and did not know the exact time when they 
were taken. The defendant objected to the introduction 
of any evidence, on the ground that plaintiff had filed no 
statement of facts constituting his cause of action. This 
objection was overruled. The evidence of defendant tended 
to prove that the defendant’s men had not taken the ties 
and lumber sued for. At the conclusion of the evidence 
the court refused an instruction asked by defendant to the 
effect that on the pleadings and evidence there could be no 
recovery, and of its own motion gave the following instrue- 
tion: “If the jury find from the evidence that the defend- 
ant, by its agents and servants, took the ties and lumber of 
the plaintiff sued for and used the same in repairing its 
railroad, they will find for the plaintiff the value of the ties 
and lumber at the time the same were so taken and used, 
unless they find that defendant paid plaintiff for the same.” 
The jury returned a verdict for plaintiff in the full amount 
claimed, and the defendant brings this appeal, assigning as 
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principal error a want of jurisdiction of the cause of action 
by the justice’s court in which it was brought. 

Under the statute the jurisdiction of a justice of the 
peace in actions for injuries to personal property is limited 
to $50. Wag. Stat., 808, § 3. The case as set forth in the 
statement filed before the magistrate is for money due on 
an account. The case as made in the evidence of plaintiff 
was for the unlawful taking of ties and lumber, and contains 
all the elements of the common law action of trover. That 
action in its nature consists of an injury to personal prop- 
erty, inflicted upon the owner by a conversion of the same 
to another’s use, and as such it falls within the class of ae- 
tions in which a justice’s jurisdiction is limited to $50. 
Smith v. Grove, 12 Mo. 51; Glashy v. Prewitt, 26: Mo, 121. 
While the evidence discloses an action of tort in the nature 
of trover for the conversion of personal property, which, 
on account of the amount claimed, exceeds the jurisdiction 
of a justice of the peace, it is nevertheless contended by 
plaintiff that inasmuch as the defendant, according to 
plaintiff’s evidence, has received the full value of the ties 
and lumber in its road, the law, at the option of plaintiff, 
raises an implied assumpsit to pay the value of the prop- 
erty, upon his waiving the tort; and that the case, in this 
manner changed to an action of assumpsit, is within the 
jurisdiction of a justice; his jurisdiction in actions on con- 
tract being in excess of the amount sued for. 

It is perhaps unnecessary to examine this question upon 
principle, for the reason that it has been repeatedly settled 
in this State against the plaintiff In the case of Ahern v. 
Carroll, 30 Mo, 200, the plaintiff sued on a statement of in- 
debtedness for the value of a horse in the sum of $90, which 
it was alleged the defendant had unlawfully taken and de- 
tained. It is evident from the form of the account that he 
Was suing as on an assumpsit fora conversion, But the 
court held that the action exceeded the jurisdiction of the 
justice. In the case of Webb v. Tweedie, 30 Mo, 488, the 
plaintiff sued as on an account for the killing of a bull. While 
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the form of the statement might well imply, as in the for- 
mer case, that the tort was waived and the detendant called 
to account in assumpsit for the value of the bull, the plaintiff 
did not leave this conclusion to inference, but expressly 
stated in his account that he waived the wrong and sued in 
assumpsit. Ife was not permitted to give jurisdiction by 
such awaiver. Thecourt remarked, Judge Ewing rendering 
the opinion: “This was an action for injuries to personal 
property, and the nature or cause of action (which now 
characterizes the classification as to jurisdiction) cannot be 
changed by giving it an obsolete name. Mere nominal 
distinetions between actions no longer exist, such as tres- 
pass, assumpsit, ete., and the jurisdiction of the justice of 
the peace is not defined by employing any such terms or 
distinctions; hence what is said about waiving trespass 
and suing in asstimpsit is without force.” There are other 
cases to the same effect. Clark rv. Smith, 39 Mo. 498; Spen- 
cer v. Vance, 57 Mo. 427. 

The waiver in the case at bar is not expressed, but it 
is necessarily implied in the form of the statement adopted ; 
and in the evidence and agreement no other assumpsit was 
pretended than such as is furnished by a waiver of the tort 
and election of the plaintiff to substitute a fictitious or sup- 
posed promise of the defendant. No actual promise of the 
defendant was pretended at any time. 

The doctrine that an action of tort could be changed 
at the option of the plaintiff into an action on promises, 
was originally applied to cases in which the wrong-doer, 
after having unlawfully taken personal property, had turned 
the same into money, and in this manner appropriated the 
value of it to his own benefit. The receipt of the proceeds 
supplied the supposed assumpsit, and in the absence of that 
fact the assumpsit was denied. Moses v. Arnold, 43 Iowa 
187. The doctrine came to be extended by some courts to 
all cases in which the wrong-doer had acquired a benefit by 
his wrong. Tt was claimed that natural justice raised the 
promise upon the faith of the benefit received. Webster v. 
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Drink ater, 5 Gree nl. 322, This extension of the doctrine 
would tend to do away with the action of tort, for perhaps 
in a majority of the wrongs inflicted the wrong-doer re- 
ceives some benefit. It is generally with the expectation 
of some benefit that he incurs the liability of guilt. The 
inherent weakness of the doctrine consists in the > arbitrary 
substitution of a promise, which cannot be found in any- 
thing which the party to be charged has said or done. 
Nothing could be further from his intention than an actual 
promise. It is the extreme of fiction to impose the delib- 
eration, solemnity and obligation of a sale upon the actual 
facts of a highway robbery. And while there should be a 
redress for every wrong, the experience of the past has 
shown that this object will be most universally achieved by 
employing such forms of redress as the actual facts consti- 
tuting the wrong in every case may suggest and call for. 
This doctrine of fiction is not in accord w “ith the spirit and 
logic of our practice act, which require the pleader to set 
out the actual facts constituting his cause of action or de- 
fense. 22 Am. Rep. 239. 

In this case the plaintiff, in support of his fictitious 
contract, submits evidence of a tort, and nothing more, in 
precisely the same manner as if he had alleged a tort. 

Even if he was at liberty to waive the tort and sue in 
contract, the statement in this case does not sufficiently in- 
dicate the actual facts supporting the pretended contract. 
There is nothing in it to indicate that the defendant is 
called upon to answer for the breach of a promise, the con- 
sideration of which flowed from the fruits and benefits of 
a tort. Under our decisions there would seem to be a fatal 
variance between the statement and the proof. Carson v. 
Cummings, 69 Mo. 825; Moore v. Hutchinson, 69 Mo, 429. 

In accordance with the view we are constrained to take 
of this case, it is our opinion that it should be reversed and 
dismissed for want of jurisdiction in the court in which it 
was brought. So ordered. All concur. 
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Tue State cc rel. Davis vy. Rogers, Appellant. 


1. Pleading: pemurrer. Where the answer consists of a general 
denial and special pleas, and the latter do not in terms admit facts 
sufficient to entitle plaintiff to judgment, a demurrer to the whole 
will not lie. The proper method of testing the sufficiency of the 
special pleas is to demur to them only or move to strike them out. 
The Capital cf a Private Bank, where Taxable. While it is 
ordinarily true, both at common law and under our statutes, that 
personal property follows the situs of the owner, and is taxable in 
the county of his residence, this rule does not apply to the business 
capital of a private bank. The effect of our statute is to make this 
taxable in the county where the business is carried on. 
8. United States Bonds. The capital of a private bank invested in 
United States bonds, is not taxable by state authority. 


to 


Appeal from Clinton Circuit Court—Illox. Gro. W. Dun, 


Judge. 
REVERSED. 
J. F. Harwood and Ramey & Brown for appellant. 
J. M. Lowe tor es ondent. 


Puiuips, C.—This is an action by the collector of Clin- 
ton county to recover taxes on personal property, with pen- 
alties and attorney’s fee. The petition alleges in substance 
that the relator is collector of Clinton county, and that 
having legal authority therefor the officers and agents of 
said county assessed and levied certain taxes upon personal 
property of the defendant, to-wit: $5,000 in lawful money, 
the same being the amount of defendant’s capital used by 
him in carrying on a private bank in the town of Cameron 
in said county, and known as the Park Bank. These as- 
sessments run through the years from 1873 to 1878. The 
petition alleges demand and refusal of payment, and that 
on the 15th day of March, 1879, the county court of said 
county ordere Joseph M. Lowe to bring suit for said taxes, 
said attorney to receive as his compensation ten per cent 
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on the amounts collected. Judgment is prayed for $1,- 
148.35, and $114.80, attorney’s fee, and ten per cent interest 
on said taxes from the Ist day of January, 1879, and for 
costs. 

The answer tenders the general issue as to all the alle- 
gations of the petition not thereinafter admitted. It then 
interposes two special pleas: 1st, That during all the 
years for which the taxes were imposed the defendant was 
a resident tax-payer in the county of DeKalb in said State, 
and that he had during all that time paid in said county of 
his residence all the taxes lawfully assessed against him; 
2nd, That during all the time aforesaid he was engaged in 
the business of broker and exchange dealer, under and by 
virtue of the laws of the State of Missouri, with his office 
located at the town of Cameron in said Clinton county; 
that in said business during all said years he received de- 
posits of money from and loaned the same to his customers, 
and as a matter of safety to his customers, and precaution 
against the stringency of the money market and financial 
panies, at the time he opened his office and began business 
as aforesaid, he deposited with his correspondents (naming 
them) in the city of New York, state of New York, United 
States bonds issued by the government of the United States 
under and by virtue of the acts and laws passed by con- 
gress since the Ist day of January, 1861, to the amount of 
$5,000, exclusive of coupons; that said bonds were what 
are known as “Five Twenties,” and were by law exempt 
from taxation; that defendant had invested the $5,000 of 

apital which he had at the beginning of his said business 

in said government bonds; that they so remained during 
all the years of said assessments on deposit as aforesaid, and 
constituted the only capital or investment of capital em- 
ployed in his said business. The answer then alleges that 
the assessment of said taxes was made upon the said bonds 
and no other capital or property. . 

To the whole of this answer the plaintiff demurred, 
on the ground that the same constituted no defense to the 
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action. The demurrer was sustained and judgment ren- 
dered on the petition as for want of answer. The defend- 
ant brings the case here on appeal. 

I. (It occurs to me that the demurrer in this case, even 
were it conceded to be well taken as to the new matter set 
up, is too broad. It goes to the whole answer including 
the general denial as well as the matter specially pleaded. 
Tniless in the special pleas there is an expressed or implied 
admission of all the material allegations of the petition the 
demurrer should have gone to the new matter alone. It 
perhaps is inferable from the whole answer that it is ad- 
mitted there was an assessment made on the capital invested 
in the defendant's banking business. But it is not admitted 
that the relator is collector as alleged, or that demand was 
made, or that Joseph M. Lowe was ordered by the county 
court to institute the suit, or that he was entitled to the 
commission claimed and for which the court gave him judg- 
ment, or that the personal property assessed was $5,000 in 
lawful money. 

The right to bring this action by the collector for the 
recovery of personal taxes exists solely by virtue of section 
17 of the Revenue Act, (Laws 1877, p. 388,) which pro- 
vides that the “back tax book” containing the personal 
list “shall be delivered to the proper collector. The col- 
lector shall proceed to collect the tax due thereon * 

* in all matters the same as provided in this act in ref- 
erence to taxes now delinquent.” Section 5 of said act 
provides inter alia that “for the purpose of prosecuting 
suits for taxes under this act, the collector shall have power, 
with the approval of the county court, to employ such at- 
torneys as he may deem fit, who shall receive as fees in any 
suit such sum as shall not exceed ten per cent of the amount 
of taxes actually collected and paid into the treasury, as 
may be agreed in writing and approved by the county court, 
before such services are rendered, which sum shall be taxed 
as costs, * * and no such attorney shall receive 
any fee or compensation for such services, except as in this 
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section provided.” p. 386. From which it is manifest that 
the attorney is selected by the collector, and the county 
court only approves the selection. The collector is the 
party designated by law to bring the suit, and his warrant 
therefor is the “back tax book, delivered to him” by the 
county clerk. 

The petition contains no averment as to this warrant, 
nor that Joseph M. Lowe was properly selected as such at- 
torney. If it could be maintained that the petition was 
good after verdict as to the authority of the collector to 
institute the suit, it certainly cannot be said that sufficient 
was everred to authorize the jucgment for $114.80 for at- 
torney’s fee; because the statute expressly says: “No 
such attorney shall receive any fee or compensation, except 
as in this act provided.” Unless he was selected and his 
selection approved as provided, the court had no right to 
exact as costs his fee, nor had the court to award judgment 
therefor. At all events, these were matters put directly in 
issue by the general denial of the answer. It is perfectly 
competent, under our Practice Act, to tender in answer the 
general issue and matters of special defense, provided they 
be consistent with each other. This has been explicitly 
held by the Supreme Court in cases in nowise differing in 
principle from the answer in question. Rhine v. Montgom- 
ery, 50 Mo. 566; MeAdow v. Ross, 53 Mo. 202; Wales v. 
Chamblin, 19 Mo. 500; also Cavender v. Waddingham, 2 
Mo. App. 555, 556; Nelson v. Brodhack, 44 Mo. 596. 

The proper practice in a case like this, where the 
plaintiff desires to reach the new matter claimed to consti- 
tute no defense to the action, is to demur to the new matter 
or move to strike it out. JTouston rv. Lane, 39 Mo. 495; 
Phillips v. Evans, 38 Mo, 305. 

II. The first matter of special defense set up in the 
answer, in my opinion, constitutes no defense to the action. 
It is true the statute, (Wag. Stat., p. 1159, § 6,) declares 
that “all property, personal by the Jaws of this State, situ- 
ate in a county other than the one in which the owner re- 
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sides, shall be assessed in the county where such owner 
resides.” But it does not, in my opinion, apply to property 
like that of a private bank. This provision is but declara- 
tory of the well recognized maxim of the common law, 
mobilia personam sequuntur. But a banking institution, 
while in the nature of personal property, is sui generis. The 
bank as such has an actual situs, and by fiction of law the 
situs of the bank is the residence of the owner for the pur- 
pose of assessment and taxation. These are regulated by 
special provisions of the Revenue Law, distinct from the 
ordinary modes of assessment respecting other personal 
property. While the individual banker or broker is not a 
corporation, subject to its incidents and duties, it is, unlike 
other private business, subject to special statutory regula- 
tions. R.8. 1879, chap. 85. “Of Brokers ;” Gen. St. 1865, 
chap. 94. Such bankers or brokers are required to take 
out license before they can ply their vocation. Sections 
4338 and 4339 clearly indicate that this license is to be ob- 
tajned in the county where the business is conducted, and 
limit the right to conduct it to one place in the county. 
It will not be pretended, I presume, by defendant’s counsel, 
that he could obtain such license elsewhere than in the 
county where the banking was to be done. The courts 
will assume that the defendant complied with the law, penal 
in its requirements, and, therefore, that he was doing bus- 
iness as a broker in Clinton county under a license obtained 
from the proper officer of that county. As such licensee 
he was amenable to the constituted authorities of that 
county, in all matters pertaining thereto. 

Reading, in connection with the foregoing sections, sec- 
tion 35, page 1165, Wagner’s Statutes, which is as follows: 
“Private bankers, brokers, money brokers and exchange 
dealers shall in like manner make return of all moneys or 
values of any description invested in or used in their business, 
which shall be taxed as other personal property; provided, 
however, that the license hereafter required to be paid by 
such bankers, brokers and dealers, in addition to such taxes, 
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shall not exceed $100 per annum ;” there can be no doubt. 
but the legislature contemplated that the bank was to be 
assessed in the county where situated. The provision that 
“the license shall not exceed $100 per annum,” shows 
clearly that the same local officials who regulate and grant 
the license also assess and collect the tax. The license com- 
ing from the county of Clinton carried with it the corre- 
sponding obligation to pay there the taxes for local purposes 
and local protection. As is fitly said by the court in Miner 
v. Village of Fredonia, 27 N. Y.158, “A banking association 
has a s/fus, and is an inhabitant of the city, town or ward 
in which its office of discount and deposit is located, irre- 
spective of the residence of the associates, and is taxable in 
that place. The policy of the law would apply the same 
rule to the banks of individual bankers and make them 
local and subject to local assessment and taxation irrespect- 
ive of the residence of the banker or his associates. The 
statutes take from the banking capital much of its movable 
character and discriminate it from the person of the owner. 
It is, so far as the publie is concerned, entirely separated 
and distinguished from the other property of the same in- 
dividual, and a new character given to it.” To the same 
effect ure the cases of Gardiner, ete., v. Gardiner, 5 Me. 
133, and Bates rv. Mobile, 46 Ala. 158. The correctness of 
this principle is recognized and ably sustained in the fol- 
lowing cases of ourown Supreme Court: City of St. Louis 
v. Wiggins Ferry Co.,40 Mo. 586, 587, 588; State ex rel. Tay- 
lor v. St. Louis Co. Ct., 47 Mo. 597, 600. 

III. The more serious and important question presented 
for determination in this record is that raised in the second 
special defense. It is essential, in the consideration of this 
issue, to keep in mind that the facts as stated in the answer 
stand admitted by the demurrer. What are these facts? 
Briefly, they are that the defendant’s bank is not a corpo- 
ration, neither is it a national bank or association; but it 
is a private concern, owned solely by the defendant, the 
whole capital stock of which consists of $5,000 represented 
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by United States bonds on deposit in the state of New 
York, so placed for the security of customers, and a safe- 
guard against monetary troubles and panics. The answer 
expressly avers that the defendant had no other capital in- 
vested in his business, and that the taxes sued for by 
plaintiff were assessed upon this capital so invested in said 
United States non-taxable bonds, and on “no other capital 
or property.” Such being admitted by the demurrer to be 
the facts, how can the action of the cireuit court be sus- 
tained ? 

Whatever the publicist or political economist may 
think of the policy or wisdom of a public law that exempts 
such class of property from taxation, the question has 
passed beyond the domain of discussion. It is res judicata, 
Nor have we anything to do with the propriety or impro- 
priety of the defendant’s course in this matter. That 
belongs to ethies rather than the judiciary. More than 
half a century ago, in the ease of Weston v. City of Charles- 
tun, 2 Pet. 449, the Supreme Court of the United States, 
the final arbiter in questions arising under the federal con- 
stitution and laws, decided that a tax on stocks of the United 
States, held by an individual, is a tax on the power “to 
borrow money on the credit of the United States,” and, 
therefore, the state had no power to impose a tax thereon. 
Chief Justice Marshall, in delivering the opinion of the 
court, said: ‘* The people, for objects the most important 
which can occur in the progress of nations, have empowered 
their government to make these anticipations, ‘to borrow 
money on the credit of the United States.’ Can anything 
be more dangerous or injurious, than the admission of a 
principle which authorizes every state and every corpora- 
tion in the Cnion, which possess the right of taxation, to 
burden the exercise of this power at their discretion? If 
the right to impose a tax exists, it is a right which in its 
nature acknowledges no limits. It may be carried to any 
extent within the jurisdiction of the state or corporation 
which magne which the will of cach state or corpora- 
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tion may prescribe. The tax on government stock is a tax 
on the contract, a tax on the power to borrow money on 
the credit of the United States, and consequently repugnant 
to the constitution.” 

Evoking this constitutional prerogative, the congress 
of the United States, in 1862 and subsequently, provided 
for the issue of certificates and bonds, for the purpose of 
raising money. Section 3701, Revised Statutes United 
States, declares that “all stocks, bonds treasury notes and 
other obligations of the United States shall be exempt from 
taxation by or under state or municipal or local authority.” 
There is no provision of law, enacted by congress, making 
an exception to this inhibition and exemption. Section 41, 
of the act of 1864, (§ 5219, R. 8. U.S.,) permits “the shares 
in any association to be included in the valuation of the 
personal property of the owner or holder of such shares, in 
assessing taxes imposed by authority of the state within 
which the association is located.” But even under this per- 
missive statute the courts have repeatedly held that an as- 
sessment on the capital stock of a banking association is 
unauthorized. It can only be made on the share of the 
individual stockholder, and in the manner prescribed by 
law. In all other cases congress has scrupulously guarded 
against the imposition of any tax on the bonds or securities 
as such. Even the internal revenue law, as searching and 
comprehensive as it is—reaching out with infinite minute- 
ness to almost every conceivable character of property and 
industry, has not touched such bonds and securities, (§ 3408, 
ht. 8. U. 8.,) while laying exactions on deposits, the capital 
of any bank, association, company, corporation, and on the 
capital employed by any person in the business of banking, 
yet touches only the capital employed “ beyond the average 
amount invested in United States bonds.” 

This question came before the Supreme Court of the 
United States in 1863, in the case of the Bank of Commerce 
v. New York City, 2 Black 620. The bank was a state cor- 
poration. The greater part of its capital “ was invested in 
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stocks, bonds and securities of the United States.” The 
tax commissioners of the state undertook to subject this 
part of the capital to assessment and taxation for local pur- 
poses. The statute law of New York, applicable to such 
assessments, was, in effect, the same as ours. The court 
say, (p. 629): “This stock is held by the bank the same 
as such stocks are held by individuals, and subject to taxa- 
tion or exemption by state authority.” The court held that 
the case, in principle, was identical with that of Weston v. 
City of Charleston, supra, and the assessment was, therefore, 
void. This question came again from the state of New 
York in the Bank Tax Case,2 Wall. 200. After the decis- 
ion in Bank of Commerce v. New York City, supra, the state 
in 1863 enacted a new statute which declared that “all 
banks, banking associations, ete., shall be liable to taxa- 
tion on a valuation equal to the amount of their capital 
stock paid or secured to be paid in, and their surplus earn- 
ings, ete., in a manner provided by law.” The bank com- 
missioners under this statute made an assessment on the 
sapital invested by the state banks in government securities, 
The court say, what is quite pertinent to the facts disclosed 
in defendant’s answer here, that “it is not easy to separate 
the property in which the capital is invested from the cap- 
ital itself. The capital is an ideal thing, fictitious, but in 
the theory and practical operation of the system, is com- 
posed of substantial property, and which gives value and 
solidity to the stock of the institution. It is the foundation 
of its credit in the business community.” The court then 
proceed to shew that under the New York statute (substan- 
tially the same as the Missouri statute) the tax is imposed on 
the property of the banks in contra-distinction from a tax 
upon a mere privilege or franchise. In conclusion the court 
say: ‘¢ Having come to the conclusion that the tax on the 
capital of the bank is a tax on the property of the institution, 
and which consists of the stocks of the United States, we 
do not perceive how the case can be distinguished from 
that of the Bank of Commerce v. New York City, supra. 
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In Van Allen v. The Assessors, 3 Wall. 573, and Bradley 
v. People, 4 Wall. 459, it was again held that while the 
shares of the individual stockholder in a national bank 
might be taxed, the effort of the state to tax the capital 
was void. It was attempted there to sustain the assess- 
ments on the ground that the tax on the capital was equiv- 
alent to a tax on the shares as it respected and affected the 
shareholders. “But,” say the court, “admitting it to be 
so, yet, inasmuch as the capital of the state banks may con- 
sist of the bonds of the United States which are exempt 
from state taxation, it is not easy to see that the tax on the 
capital is equivalent to a tax on the shares.” 4 Wall. 462. 
The New York cases got back again before the Supreme 
Court of the United States in 7 Wall. 16, and again the 
court declared the law to be that the certificates of indebt- 
edness issued by federal authority to the government cred- 
itors are beyond the taxing power of the state. And in 
the case of Bank v. Supervisors, 7 Wall. 26, the court ap- 
plied the same rule of exemption to United States notes 
issued under the Loan and Currency Acts of 1862 and 
1863. 

This question came likewise before the Supreme Court 
of this State in St. Louis Building § Saving Association v. 
Lightner, 42 Mo. 426. The instruction asked in that case 
was, that if the bank had invested its capital stock in the 
bonds of the United States and said amount of capital so 
invested was assessed for taxation under the State law, then 
the same was void. The court followed the principle of the 
federal decisions herein noted, and held that the instruction 
should have been given. When this case was again before 
the court, (47 Mo. 893,) the court held simply that the pre- 
cept handed the officer was so far a protection as to exempt 
him from personal liability, especially as the officer of the 
bank did not object to the manner of the assessment; but 
the principle is re-asserted that the bonds—the capital of 
the bank—are non-taxable—“the shares of the capital 
stock of a corporation can be taxed.” But the defendant 
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here is not a corporation, nor is he an association, The 
answer states expressly that this tax was laid on the capital 
stock in government bonds, of an individual, sole, private 
banker, and on no “other capital or property.” This the 
act of congress and the supreme judicial tribunal under the 
constitution of the United States declare was not within 
the power of the local authorities of Clinton county to im- 
pose or demand. Whatever different result I might pre- 
fer in this case, [ am here only to declare, itu ler scripta est. 
The judgment of the circuit court should, in my opin- 
ion, be reversed and the cause remanded, All the commis- 
sioners concur. 
So ordered, Nortoyx, J., concurring in the result. 


TLayner v. Crow, Appellant, 


Partnership Note for Individual Debt. The plaintiffs at St. Louis 
sent a reaper to C. K. & Co., (a firm) at Sullivan, Missouri. C.K, 
« Co. afterward reported by letter that they had sold the reaper to 
K., a member of their firm, and sent the note of the firm forthe 
price. It turned out that K. had made the transaction and written 
the letter wholly without the knowledge of the other members of 
the firm, and had alone gotten the benefit, but it also appeared that 
they habitually left the management of the business to K., and per- 
mitted him whenever he wanted goods to take them and charge 
them to himself. Held, that by their conduct they had brought 
themselves within the rule that where one of two innocent persons 
must suffer by the act of a third party he shall suffer who has been 
the cause or occasion of the confidence or credit reposed in such 
third party, and that they were liable on the note. 


Appeal Jrom Franklin Cirenit) Court—lITox. A, J. SEAY, 
Judge. 


AFFIRMED, 


Crews & Booth tor appellant. 
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TV. A. Lowe and A.W. Underwood for respondent. 


Ewixe, C.—The appellant was a member of the firm 
of Crow, Kendrick & Co., and respondents sued him in the 
circuit court of Franklin county on a lost note alleged to 
have been made by Crow, Kendrick & Co, to respondents, 
on which $24 had been paid. Appellant answered denying 
that the firm of Crow, Kendrick & Co. executed any such 
note or made any payment on it. 

Respondents offered the deposition of one A. K. Root, 
one of the firm of Hayner & Co., who testified in substance 
that respondents sent Crow, Kendrick & Co. a reaper for 
sale, who, after some time, reported that they had sold it 
to J. F. Kendrick, one of the firm of Crow, Keadrick & 
Co., and sent a note dated September 6th, 1873, executed 
by J. F. Kendrick to J. E. Hayner & Co. for $185, which 
was signed on the back by Crow, Kendrick & Co.; that 
$24 was paid on it about August 22nd, 1874; that respond- 
ents delivered this note to the express agent for collection 
and witness has not seen the note since, and it was not in 
the possession of respondents. The appellant objected to 
this deposition because it tended to prove a different note 
to the one sued on; that it showed a note made by Kend- 
rick and indorsed by Crow, Kendrick & Co., and not a note 
made by Crow, Kendrick & Co., as sued on. The court 
sustained the objection as to that part of the deposition 
showing a different note, and overruled it as to that part 
showing the loss or destruction ; which, taken with subse- 
quent testimony, proved to be material and competent. 
Respondents then offered the depositions of Waters and 
Anderson, agents of the express company, who testified 
that they had searched for and could not find the note; re- 
spondents also offered in evidence the receipt of the express 
company for said note, as follows: “Adams Express Com- 
pany, St. Louis Missouri, May 23rd, 1874. $185. Received 
from J. E. Ilayner & Co., for collection, a note on Crow, 
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Kendrick & Co., at Sullivan Missouri, dated September 9th, 
1873, due June 12th, 1874, for the sum of $185, proceeds 
to be returned to J. E. Hayner & Co. Harper, for the 
Company.” These depositions and receipt were objected to, 
but we think the objection very properly overruled, as the 
evidence tended to prove the existence and loss of the note 
sued on which could be very well considered by the jury. 
Respondents also offered the deposition of Kendrick him- 
self, who swore to the making of the note by Crow, Kend- 
rick & Co. for the machine; and also offered two letters of 
Crow, Kendrick & Co, to respondents admitting the sale 
to Kendrick and inclosing note for the purchase money. 
But it was admitted on the trial that Kendrick had himself 
signed these letters and sent them to respondents. 

Appellant offered evidence of Breckenridge that Kend- 
rick did all the business of the firm of Crow, Kendrick & 
Co., and the other partners lived off some distance. Ap- 
pellant testified in his own behalf that he knew nothing of 
any such note and had not authorized the payment on it; 
that it was given by Kendrick in the firm name for his own 
debt, outside of the legitimate purposes of the partnership ; 
that Kendrick did most of the buying of the firm, and 
when he wanted goods generally took and charged them to 
himself. 

This was the substance of the evidence in the case, and 
the issues in the cause were: 1st, Whether or not the firm 
of Crow, Kendrick & Co. executed the alleged note; 2nd, 
Whether or not the tirm of Crow, Kendrick & Co. made 
any payment on the alleged note; and 3rd Whether or 
not the note was lost or destroyed. 

The nearest approach to an error by the court seems 
to have been the exclusion of that part of Root’s deposition 
in which he described a note different from the one sued 
on; for taken in connection with the rest of his deposition 
and with the other evidence in the case the excluded clause 
would have been competent to go to the jury as a cireum- 
stance. The whole of Root’s deposition taken together 
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would have been more favorable to the appellant than other- 
wise, but having been excluded upon the objection of the 
appellant, he cannot complain. There seems, therefore, to 
have been no material error committed by the court in the 
admission of evidence. The instructions seems to have 
presented the case to the jury in a fair and proper light. 
That given by the court fairly and fully presented the ques- 
tion on behalf of the appellant, as the converse of the 
propositions in those given for the respondent. With the 
evidence and law properly before them, the jury has passed 
upon the facts, and the finding is conclusive. Although 
the evidence is somewhat conflicting, yet there seems to be 
sufficient to support the verdict, which, upon the whole, is 
for the right party. Roach v. Colbern, 76 Mo. 653; Maddox 
v. Nelson, 50 Mo. 256; Turner ve Gibbs, 50 Mo. 556. 

If the appellant reposed confidence in his partner, re- 
spondents must not be made to suffer thereby. Where one 
of two innocent persons must suffer by the act of a third 
party, he shall suffer who has been the cause or oceasion of 
the confidence and credit reposed in such third person. 
Story on Partnership, § 108; Depew v. Robards, 17 Mo, 580, 

The judgment is affirmed, all concurring. 


A motion for re hearing was overruled, 


Dawson v. Tur Curtcaco & Anron RatLroap Company, Ap- 
pellant. 


1. Carriers: CONTRACTS FOR EXEMPTION FROM LIABILITY : NEGLIGENCE. 
A contract by which a common carrier undertakes to relieve him- 
self of all liability for damages occasioned by any delay in transpor- 
tation and to impose them’ upon the shipper, will be effectual to 
protect the carrier only against the consequences of delays not caused 
by his own negligence. 

2. : DUTY AS TO PROVIDING FACILITIES FOR TRANSPORTATION. It 

is the duty of a common carrier to provide sufficient facilities and 
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means of transportation for all freight which it should reasonably 
expect will be offered, but it is not bound to provide in advance for 
extraordinary occasions, nor foran unusual influx of business which 
is not reasonably to be expected. 

3. : . Ifacommon carrier receive property for transpor- 
tation without any agreement to the contrary, he thereby under- 
takes to carry and deliver it within a reasonable time, regardless of 
any extraordinary or unexpected pressure of business upon him, 





Appeal from Audrain Cireait: Court—lTlox. E. Rowinson, 
Judge. 


REVERSED. 
Mactarlane & Trimble tor appellant. 
Forrist « Fry tor respondent. 


Ifoven, C. J.—This was an action for damages alleged 
to have been caused by delay in the shipment of three cars 
of sheep from Centralia, Missouri, to Venice, Illinois, op- 
posite the city of St. Louis. 

It was admitted that the sheep were shipped under a 
special contract, by which plaintiff “agreed to assume the 
risk of all injuries which said sheep, or any of them, might 
receive or sustain from delays in the transportation thereof, 
and that he would assume all risks for damage of whatever 
kind which might be occasioned or sustained by reason of 
any delay in such transportation.” Plaintiff testified that 
defendant declined to accept the sheep for transportation 
unless he would sign such contract, though lie did not read 
the contract, nor did the agent of defendant inform him as 
to its contents. The evidence showed that there was a 
delay of thirty-six hours beyond the usual time between 
Centralia and Venice. There was testimony as to the dam- 
ages sustained by reason of the delay. 

Defendant showed, by evidence, that just previous to 
the shipment of these sheep the bridge over the Missouri 
river at St. Charles was broken down, and all freight over 
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the Wabash road to St. Louis was transferred at Mexico 
and carried to St. Louis over defendant’s road, by reason of 
which an unusual amount of business was unexpectedly 
thrown upon defendant’s road. The division superintend- 
ent testified that they took all the freight offered and did 
the best they could with it; that there was such an accu- 
mulation of freight that defendant was unable to transport 
it all without delay. 

At the request of the plaintiff, the court gave the fol- 
lowing instructions: 

1. If the jury shall believe from the evidence in this 
‘ase, that plaintiff shipped, upon defendant’s cars, at Cen- 
tralia, the sheep mentioned in the petition, and defendant 
undertook to transport the same over its road to Venice, as 
named in said petition, and within a reasonable time, and 
failed to do so, or that they so undertook so to do in a care- 
ful and prudent manner, and carelessly and negligently 
failed so to do, and plaintiff was actually damaged, then the 
_ verdict must be for plaintiff. 

2. If the jury shall tind the issues in this case for 
plaintiff, then in determining his damages they will consider 
the loss of the weight of said sheep by reason of said delay 
in said transportation thereof, if any, together with the dif- 
ference in the price or market value of the sheep at the 
time they should have arrived in said market, and the time 
in which they did arrive, if any, together with all extra cost 
and expenses to plaintiff by reason of such delay in said 
transportation, if any, he was compelled to pay and make, 
as well as any loss or depreciation in the market value of 
said sheep, if any, by reason of the careless and negligent 
running and management of said cars, if the jury shall 
find from the evidence such carelessness and negligence, and 
find the amount thereof and fix the same in dollars and 
cents, but in no event will the amount so fixed exceed the 
sum of $630.90, as mentioned in plaintiff's petition. 

3. Although the jury may believe from the evidence 
that plaintiff executed the contract offered in evidence by 
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defendant, and for a valuable consideration, still said con- 
tract would constitute no defense to plaintiff’s action, nor 
any mitigation of any damages that the jury may believe 
from the evidence in the case plaintiff may have suffered 





by reason of the carelessness or negligence of defendant in 
the premises, if the jury believe such carelessness or neg- 
ligence has been shown by the evidence. 

4. If the jury shall believe from the evidence that 
plaintiff shipped the sheep mentioned in his petition, and 
defendant undertook so to do, and there was no specitie 
contract as to the time within which said transportation 
should be completed, and said sheep be delivered, then the 
law would require the same to be done and completed within 
a reasonable time, and if when defendant so received and 
undertook such transportation, it knew it had not the facil- 
ities for the performance of its said undertaking in such 
time, by reason of a want of proper and sufficient means of 
transportation, or other causes within its control, and by 
reason of want of such facilities, or other causes, said un- 
dertaking of defendant was not performed withih such 
reasonable time, then such delay would be the result of 
negligence on the part of defendant in the premises, and it 
would be liable for such damages as plaintiff might suffer 
from such failure to perform said undertaking, not exceed- 
ing $630.90. 

At the request of the defendant the court gave the 
following instruction : 

If the jury believe from the evidence that at the time 
defendant received plaintiff’s sheep for shipment, there was 
an extraordinary and unexpected pressure of business on 
defendant’s road, they may take that fact into consideration 
as a circumstance in determining what was a reasonable 
time in which plaintiff’s sheep should have been shipped to 
Venice. 

The following instruction, asked by the defendant, was 
refused by the court : 

Tf the jury believe from the evidence that by reason of 
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the breaking down of the St. Charles bridge over the Mis- 
sourl river, on the road of the St. Louis, Kansas City & 
Northern Railway Company, there was an unusual and un- 
expected pressure of business on detendant’s road, and that 
defendant refused to receive plaintiff’s sheep unless he 
would have them shipped under the contract read in evi- 
denee, and that plaintiff agreed thereto, and said sheep were 
shipped under said contract, then plaintiff is not entitled 
to any damages caused by delay in the transportation of 
said sheep, if such delay was occasioned by such pressure 





of business. 

The rule is settled in this State that a carrier cannot 
contract for exemption from liability for loss caused by the 
1. carriers: con- Negligence of itself or its servants. Har- 
tact eo ekame: vey vc. Railroad Co., 74 Mo, 541; Sturgeon 
a ~  ¢, Railroad Co., 65 Mo. 569; Rice v. Rail- 
road Co., 63 Mo. 314 Pe St. Louis, K. Cc. AY N. Ry Co, t. Cleary, 
77 Mo. 634. The effect of the special contract in the case 
now before us, was, therefore, to relieve the defendant from 
liability for losses which resulted solely from such delay as 
Was not caused by the negligence of the defendant and its 
servants. For all losses resulting from any delay caused 
by the negligence of the defendant or its servants, the de- 
fendant is liable, notwithstanding the special contract. 

It is the duty of a common carrier to provide sufti- 
cient facilities and means of transportation for all freight 
2. :duty as to Which it should reasonably expect will be 
Srusmictien offered, but it is not bound to provide in 
advance for extraordinary occasions, nor for an unusual 
influx of business which is not reasonably to be expected. 
When an emergency arises and more business is suddenly 
and unexpectedly cast upon a carrier than he is able to ac- 
commodate, unless the carrier decline to receive the excess 
offered, some shippers must necessarily be delayed ; yet if 
the carrier do receive the goods without notice to the ship- 
per of the circumstances likely to occasion delay, or fail to 
obtain his assent, express or implied, to the delay, he will 
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be bound to transport the goods within a reasonable time, 
notwithstanding such emergency. When the facilities of 
the carrier are adequate to the business reasonably to be 
expected, the delay caused by the emergency cannot of 
course be regarded as a delay caused by the negligence of 
the carrier. Under this view of the law the instruction 
asked by the defendant, and refused by the court, should 
have been given, as there is no pretense that the defendant’s 
road was not properly equipped for the transportation of 
its usual and ordinary business. 

The first instruction given at the request of the plaintiff 
is faulty in allowing a recovery for a failure to transport 
the sheep in a reasonable time, although the delay may not 
have been occasioned by the negligence of the defendant. 
It authorizes a recovery if the defendant undertook to 
transport the sheep “within a reasonable time and failed 
todo so.” This portion of the instruction is inapplicable 
to the case made by the pleadings and the evidence, 

The second instruction for plaintiff should be modified 
so as to restrict the finding of the jury to the damages re- 
sulting from such delay as was occasioned by the negligence 
of the defendant as distinguished from the damages, if any, 
resulting solely from the delay caused by the unusual influx 
of business. 

The fourth instruction given for plaintiff requires some 
qualification. Delay occurring as therein stated would not 
be a negligent delay, although, in the absence of a special 
contract of exemption, the defendant might be liable there- 
for. In view of the contract in this case it was manifestly 
improper. 

As the cause must be re-tried, we deem it proper to 
say that we regard the instruction given for the defendant 
3. ——-: —. as erroneous. But for the special contract 
set up by the defendant, the receipt of the sheep and the 
unqualified agreement to transport them would have im- 
posed upon the defendant the duty to carry and deliver 
Within a reasonable time, regardless of the extraordinary 
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and unexpected pressure of business on defendant’s road. 
For the errors indicated, the judgment will be reversed 
and the cause remanded. All the judges concur. 





Burrs, Administrator, v. Pur ps, Appellant. 


1. Justice’s Courts: statements. A statement filed in a justice’s 
court, to be sufficient, must advise the defendant of the nature of 
the claim and be sufliciently specific to be a bar to another action. 
It must state facts and not merely conclusions of law. Hence, a 
statement in these words: ‘Plaintiff states that defendant is in- 
debted to him in the sum of $50 lawful currency, for which he asks 
judgment,” is insufficient. 

2. Witnesses. Where a part of a transaction with a firm was had 
with one of the partners who was dead at the time of the trial; 
Held, that the opposite party was not a competent witness as to 
what passed between him and the deceased. 

8. Agent must follow Instructions. Where an agent disregards 
specific instructions, he does so at his peril, and if he adopts his 
own course with reference to his principal’s business and loss ensues 
thereby, he will be liable though he may have used reasonable dili- 
gence. 


Appeal from Webster Circuit Court——Trial before F. M. 
MansFIELD, Esq., sitting as Special Judge. 


REVERSED. 


Charles W. Thrasher for appellant. 
Smith § Krauthoff and Rush & Foster for respondent 


Norton, J.—This cause was tried in the Webster county 
circuit court on appeal from the judgment of a justice of 
1. susrice’s counts: the peace, and plaintiff obtained judgment 
eee from which defendant has appealed to this 
court, and assigns among other errors the action of the 
court in overruling his motion in arrest based on the ground 
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that the statement did not set forth a cause of action. The 
statement is as follows: “ Plaintiff states that defendant 
is indebted to him in the sum of $50 lawful currency, for 
which he asks judgment.” Measuring the’ sufficiency of 
this statement by the statements adjudged to be insufficient 
in the cases of Brashears v. Strochk, 46 Mo. 221, and Swartz 
v. Nicholson, 65 Mo. 508, it must be held to be bad. Measur- 
ing it by the rule laid down in the cases of Jha v. ITann. & 
St. Jo. R. BR. Co., 45 Mo. 471, and Razor v. St. Louis, § I. 
M. R. KR. Co., 73 Mo. 471, that statements before justices 
of the peace, to be sufficient, must advise the opposite party 
of the nature of the claim and be sufficiently specific to be 
a bar to another action, it must likewise be held to be bad. 
The statement in question does not contain an averment of 
a single fact, but only states a conclusion of law. The 
judgment will le reversed, and as, under section 3060, Re- 
vised Statutes, which is a new section and enlarges the 
power of the circuit court with reference to allowing amend- 
ments of such statements to be made, this statement may 
be amended, the cause will be remanded. 

As the same will be remanded, we deem it proper to 
note the objections made to the action of the court in re- 
2. WITNESSES. ceiving and rejecting testimony. It appears 
from the record that the partnership firm of McAlpine & 
Butts owned a claim against one Stroud and one Sharp, 
residing in Arkansas, and that McAlpine, one of the firm, 
in the latter part of 1875, or first part of 1876, gave the 
claim to defendant, who is a lawyer, for collection. Mr. 
Butts, who was the surviving member and plaintiff in the 
suit, (McAlpine having died before suit,) testified on the 
trial as to the directions he gave defendant concerning the 
collection of the said claim soon after he received it of Me- 

-Alpine. Defendant was also introduced as a witness and 
during his examination was asked to state “ what instrue- 
tions McAlpine gave him at the time he gave him the draft 
orelaim, as to whom he should send it toin Arkansas?” This 
was objected to on the ground that McAlpine was dead. 
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The objection was sustained, to which exception was taken, 
Under the ruling of this court in the case of Stanton v. 
Ryan, 41: Mo. 510, the objection was properly sustained. 
We have beén cited to the case of Fulkerson v. Thornton, 68 
Mo. 468, as an authority sustaining the right of defendant 
to testify. It is only decided in that case that when the 
contract sued on was made by two persons on one side, one 
of whom was dead, that fact did not disqualify the adverse 
party from testifying in the case. It is there said that “the 
reason of the statutory provision is the prevention of one 
person testifying when death has sealed the lips of his ad- 
versary ; a reason which cannot possibly apply, when there 
are other persons still alive who were co-contractors with 
decedent, cognizant of all the facts as well as he was, able, 
therefore, to testify in opposition to the testimony of the 
witness objected to as being incompetent, because of the 
death of one of the co-contractors.” In the two Massachu- 
setts cases cited in the above opinion, one from 12 Gray 
453, and one from 11 Allen 525, that court, in construing 
a statute of that state like ours, held that the phrase “ one 
of the original parties” must be held to mean the legal 
party to the contract, and that the exception must be con- 
fined to the case of a sole party on one side or in case of joint 
contractors or co-partners, to the death of all of them. 
This court has never gone as far as this, and we are not 
inclined to do so, believing that the rule laid down in 41 
Mo. 510 and in 68 Mo, 468, supra, is more in harmony with 
the reason and spirit of the law, than the one adopted in 
Massachusetts. 

During the trial defendant offered certain letters re- 
ceived by him from persons in Arkansas to whom defend- 
3. Agent weer yor. 2nt had entrusted said claim for collection 
LOW INSTRUCTIONS. j1, reply to letters written by him. These 
letters were objected to,and the objection sustained, and 
we think properly, for the reason that the evidence showed 
that defendant, when he received the claim, was directed 
to forward it to the firm of Prindall Brothers for collection ; 

















= 


‘OCTOBER TERM, 1883. 30: 





Bohannon v. Combs, 


that he disregarded this direction and sent it to another and 
different person of his own selection, and the letters offered 
in evidence were from such person. Defendant in disre- 
garding the special instructions of plaintiff as to the agency 
he was to employ in Arkansas in collecting the claim, did 
so at his own peril, and if he employed other agencies, he 
‘annot, if loss thereby ensued, be permitted to show that 
he used reasonable diligence in collecting the claim through 
agencies of his own selection, when under the special direc- 
tions given him, he had no right of choice. Greenleaf Ey., 
§ 201, note 2; Story on Agen., (9 Ed.) § 24, note 2; North 
Mo. IR. R. Co. v. Stephens, 36 Mo, 150. 

Judgment reversed and cause remanded. All concur. 





SOMANNON, Dlaintiff in Error, v. Comps. 


Fraudulent Conveyances. A voluntary conveyance made by a 
debtor in embarrassed circumstances, is constructively fraudulent, 
and will be set aside at the instance of a creditor without proof of 


actual fraud. 


Error to Pettis Cireuit Court—ITlox. We. T. Woon, Judge. 
REVERSED. 


The facets, as shown in evidence, were substantially as 
follows: In 1864 Wm. E. Combs owned about 1,840 acres 
of land in Pettis and Morgan counties, and was largely in- 
debted to various persons, much of the land having been 
bought on credit. On Mareh 5th, 1864, he and his wite 
executed a deed of trust, conveying the above land and as- 
signing a lot of notes to Heard and Trigg, to secure $17,000 
due to J. L. Stephens, administrator (and which was ob- 
tained to pay some of the debts of Combs to other parties), 
This deed included the land in controversy; and a part of 
the land conveyed was a tract in Morgan county, bought 

20—-79 
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by Combs from Perry and Jones, and for which he gave 
his note, with plaintiff Bohannon as surety, on which Perry 
and Jones obtained a judgment, which Bohannon paid off, 
on account of which Dohannon obtained his judgment 
against Combs, on July 27th, 1867, for $4,250, and under 
which he bought the land in controversy. The deed of 
trust to Ileard and Trigg provided that the trustees might 
collect the notes and sell any or all of the lands at public 
or private sale, and apply proceeds on the debt secured, 
and when the debt was paid the deed should be null and 
void. 

Soon after this deed was made a number of executions 
in favor of other creditors of Combs were levied on the 
land, and were prior liens to the deed of trust. The trustees, 
to protect their title, bought the lands at sheriff’s sale, under 
an arrangement with Combs and Stephens, the latter ad- 
vancing the money, $2,001, for that purpose. On the trial 
it was admitted that this purchase was in aid of the deed 
of trust, and the title acquired was only a security, and sub- 
ject to the terms and conditions in the deed of trust. The 
trustees, co-operating with Combs, sold a large amount of 
the land, and paid off all of the secured debt except $2,500. 
Among others, the trustees sold the land in Morgan county, 
bought by Combs from Perry and Jones, to one J. P. 
Sheerer, of Ohio, for $12,280, of which $4,280 was paid in 
cash, $2,000 in a note, and the balance, $6,000, in the esti- 
mated value of a certain mill property in Ohio, to be con- 
veyed to Wm. FE. Combs. Combs and wife also executed 
to Sheerer a deed confirming this sale by the trustees, and 
warranting the title. Stephens, having made a settlement as 
administrator of the estate of Davis, turned over to one of 
the heirs, Daniel G. Davis, Jr., the balance of $2,500 unpaid, 
and Combs arranged with Daniel G. Davis, Jr., to extend 
the time and take new notes for the payment of the $2,500. 

Combs then made several trips to Boonville (where 
Trigg and Stephens lived), urging them to release the land, 


as they had been satisfied, and soliciting them to make a 
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quit-claim deed to his wife. Having learned that Davis 
considered himself secured, Trigg and Stephens, on Sep- 
tember 14th, 1868, executed a quit-claim deed which Combs 
presented to them, by which, in consideration of $1, they 
“remised, released and forever quit-claimed to IL L. Pigs, 
trustee for Nancy IL. Combs,” 475 acres of land (ineluding 
the land in controversy). Trigg and Stephens both testified 
that they received no consideration for this deed, except the 
previous satisfaction of the debts secured; that neither 
Mrs. Combs nor Pigg paid them anything whatever; that 
they never saw nor had any transaction with either of them; 
that the only purpose in making the quit-claim was to ac- 
knowledge satisfaction of the debt, and to release the land 
from the incumbrance of the deed of trust; and that they 
made it to Mrs. Combs simply to comply with the request 
of Mr. Combs, who was the only person they saw or dealt 
with in the matter. On the same day Nancy IL Combs 
and Pigg, as her trustee, executed a deed of trust on the 
sume land to John Ileard, to secure the $2,500 due to Davis. 

inthe meantime judgments had been rendered against 
Wim. E. Combs, as tollows: On February 27th, 1867, in 
favor of Wright & Co., for $1,562.04 with ten per cent; 
on July 27th, 1876, in favor of Bohannon, plaintiff, for 
$4,250 with ten per cent; and on August 2nd, 1867, in faver 
of IIughes and Wasson, tor 8675.98, Upon these judgments 
a number of executions had been issued and returned un- 
satisfied. There had also been issued and returned unsat- 
ixfied prior to the quit-claim deed to Mrs. Combs, three 
other cxecutions against Wim. E. Combs, in tavor of differ- 
ent persons, for about $700, and atterward there were issued 
und returned unsatistied tive other executions against Wii. 
k. Combs, on still different debts, tor about the same amount. 
Some time atter the quit-claim was made to Mrs. Combs, 
Wright & Co. procured the fifth execution on their judg- 
ment against Combs and levied on a large amount of land 
as his property, including the land in controversy, and ad- 
vertised it for sale. Combs went to a friend, Collier, ox- 
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plained the situation, and induced him to undertake an 
adjustment with Wright & Co. Collier went to St. Louis, 
but failed to accomplish anything with Wright & Co., who 
referred the whole matter to their attorney, Burke. Collier 
then saw Combs and agreed to assist him. Collier, Combs 
and Burke met in Sedalia on the day the land was to be 
sold, and it was then arranged that Burke should be paid 
$200 in cash, and that Combs, with Collier as surety, should 
execute a note to Burke for $2,000, to be held until the 
Wright & Co. debt was paid, and that Collier should buy 
the land at the sheriff’s sale, and hold the same as security 
for what he might pay. Thereupon Combs paid Burke $50, 
and Collier paid the other $150 for him, and Combs and 
Collier executed the note for $2,000. Collier went to the 
court house—Combs went the other way—and Collier be- 
came the purchaser of the land (including that in contro- 
versy). Combs also turned over to Collier a number of 
notes taken in payment of portions of the land which had 
been sold. Collier testified that he only bought the land 
in to aid Mr. Combs, and as security for himself, and never 
claimed it otherwise. 

Soon after this Combs, Collier and Davis met, and the 
latter was informed that the Collier title was superior to 
his deed of trust from Mrs. Combs, but that the same was 
held as security against the payments and liability of Col- 
lier, and if he, Davis, would advance $1,500 more, to be 
used in paying Wright & Co., that when Collier was fully 
re-imbursed and released, he, Davis, should have the same 
security which Collier held. Davis advanced the $1,500, 
and received from Collier the above mentioned notes. 
About the same time Collier received on the order of Combs 
$500 from a party owing Combs for land, and Combs turned 
over to Collier a lot of hogs, which the latter took to &t. 
Louis and sold, and out of these sums of money paid the 
Wright & Co. debt, took up the $2,000 note and turned it 
over to Combs. 

In the meantime, Collier had paid to Combs consider- 
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able swims in cash, and at his request had paid off several 
debts owing by Combs, thus making an excess of $795 that 
Collier had paid out to and for Combs, over what he had 
received, and as security for which he continued to hold the 
land bought at sheriff’s sale. 

In the meantime, also, Combs had sold the mill prop- 
erty in Ohio acquired from Sheerer, and obtained notes to 
the amount of $3,000 for the same; these he turned over 
to Davis. Matters remained in this way for some time, and 
Davis, not realizing on the Ohio notes, and Combs claiming 
that they had been turned over as a payment, and that they 
satisfied the debt to Davis, a controversy arose between 
them, and Collier being, to use his own language, “ between 
two fires, and seeing no other way out, fell back upon the 
original agreement that Davis should have his title as secur- 
ity.” and made a quit-claim deed to Davis of all the land 
bought at sheriffs sale, Davis paying him the balance of 
$793 due by Combs to Collier. 

Soon atter this, Combs, jointly with his wite and Pigg 


oS 


as trustee, O. A. Crandall, as their attorney, brought suit 
against Davis, alleging that the title acquired by Collier was 
only a security, and that Davis held it as such along with 
his deed of trust, and that the debts secured had been paid 
by the transter of the Olio notes, and asking to have the 
deed of trust declared satistied, and to divest from Davis 
the title to all the land, and to vest it in Pigg, trustee for 
Mrs. Combs. Upon atrial the issues were found against 
Davis, and a decree entered vesting in Pigg, as trustee for 
Mrs. Combs, the title to about 920 acres of land, being the 


land in the quit-claim from Trigg and Stephens, and about 
445 acres in addition, and including the land in contro- 
versy. 

In all these transactions, neither Collier nor Davis had 
anything to do with Mrs. Combs or Pigg, nor ever received 
anything from either of them, and received nothing except 
the hogs turned over by Combs to Collier, and the proceeds 
of sales of parts of the original tract of land. 
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Tn the meantime, in 1867, Bohannon had one execi 
tion on his judgment returned unsatisfied, and on April 
24th, 1871, a second execution was issued and levied on the 
land, as the property of Wm. E. Combs, and at the sale 
Bohannon bought it in, of which all but 381 acres had pre- 
viously been sold to other parties. 

Concerning these transactions, Collier testified that he 
and Combs had talked about the probability of an attack 
on Mrs. Combs’ title as fraudulent, and Combs said he ex- 
pected to pay all his just debts, but that if he hadn't had 
the title placed as it was, his creditors would have taken 
the land, and he would have had nothing left to pay with. 
Collier said that the only debts Combs scemed to be anx- 
ious to get rid of were the security debts on sheriff’s bond. 

Both Mr. and Mrs. Combs gave evidence to show that 
the lands had been bought with money received by Mrs. 
Combs from the estates of her father and mother. It showed 
that twenty-five or thirty years before the trial they had 
received a negro girl from Mrs. Combs’ father, which Mr. 
Combs sold for $500. They also claimed to have received 
$500 more from his estate, but the evidence showed that 
Wm. E. Combs was himself the administrator, and that he 
had sold the land to pay the debts, and that on final settle- 
ment there was only a balance of $162, which was to be 
divided amongst nine heirs. They claimed that Mrs. Combs 
had received $2,000 from the estate of her mother, which 
was used in purchasing land; and then on cross-examina- 
tion Mr. Combs admitted that the share of each heir was 
less than $600, and that he got the share of two of the heirs 
for debts they owed him, and that thus he got his wife’s 
and two other shares, amounting to nearly $2,000. Fur- 
ther on in their examinations, Mr. Combs claimed to have 
made an entirely different use of this money, and Mrs. 
Combs didn’t know what was done with it. 

In his testimony Mr. Combs admitted his indebtedness, 
as alleged by plaintiff, to the amount of $12,000 or $14,000, 
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and that he owed many security debts besides, and claimed 
that when he made the deed of trust to Ieard & Trigg his 
assets were worth $40,000. IIe admitted that all payments 
were made out of sales of Jand (except the money for the 
hogs), and that the $2,500, for which Mrs. Combs gave her 
note and deed of trust, was paid in that way. Tle was per- 
mitted, against objection of plaintiff, to testify as to pay- 
ments of his debts after the quit-claim deed to Mrs. Combs, 
and plaintiff excepted. Te stated that the land in suit was 
a fourth in value of all the land he had owned. Tle admitted 
the Collier and Davis transactions, as stated. 

Mrs. Combs testified that she paid nothing to Trigg, 
Stephens nor ITeard ; that she did not know of the making 
of the deed to Pigg, as her trustee, until she was ealled on 
to sign the note to Davis; she had no money at the time. 
After the deed to her everything went on as before. Mr. 
Combs managed the farm, sold the crops and used the 
money. The court, against the objection of plaintiff, asked 
this witness if anything was said about defrauding credit- 
ors at the time the deed was made to her, and plaintiff ex- 
cepted. The witness stated that she never heard anything 
about defrauding creditors in connection with that deed ; 
that Mr. Combs was much entangled with the debts, and 
they paid as fast as they could. “TI felt if the land had 
been taken then, we would have had nothing left to pay 
with.” 

Defendants gave evidence tending to show that plaint- 
iff’s judgment was paid before he bought the land, but it 
is not deemed hecessary to insert this. 


G. C. Heard and Geo. P. B. Jackson for plaintiff in 
error. 


Crandall v Ninnet and Draft i J Williams for detend- 


aunts in error. 


Suerwoop, J.—This was a proceeding to set aside as 
fraudulent certain deeds and a judgment which place the 
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title to certain lands in Pettis county, formerly belonging 
to Wm. E. Combs, in defendant Pigg, as trustee for Mrs. 
Combs, and vest it in the plaintiff, which land plaintiff had 
purchased at execution sale on a judgment against the de- 
fendant Wm. E. Combs. The evidence is voluminous. 
We shall not discuss it in detail, but inasmuch as a digest 
of it will accompany this opinion, we shall content ourselves 
with stating the conclusion which we have reached, that 
the cause was heard and determined on an entirely incor- 
rect theory. The conveyance to Mrs. Combs, we are satis- 
tied, was a voluntary one, and if so, there was no necessity 
in order to plaintiff’s suecess that an actual fraudulent de- 
sign as to the existing creditors of Combs, should have 
been proven. Combs was largely indebted and in very em- 
barrassed circumstances, and his intention was evidently to 
hinder and delay his creditors for a time at least; to put 
off paying them to a “more convenient season,” and so 





arrange his property as to place it beyond the reach of or- 
dinary legal process, and so that it would inure to the ben- 
efit of his wife. Arrangements of this character, when 
made by a debtor situated as was Combs, are at best con- 
structively fraudulent, and this is sufficient to overturn any 
mere voluntary conveyance. Eddy v. Baldwin, 82 Mo. 369. 
Bohannon’s case is one of peculiar hardship, he was the 
surety of Combs on two notes given for land in Morgan 
county, Combs transferred the land without having paid 
for it, and Bohannon being sued had the notes to pay, while 
Combs employed the proceeds of the land as he saw fit. 
We think that the ends of justice, equity and good 
conscience Will be more nearly attained if this cause is heard 
again and determined upon the correct theory. We, there- 
fore, reverse the judgment and remand the cause. All 
concur. 
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Tux Stare, Plaintiff in Error, v. Gur. 


Practice, Criminal: MoTion Tro QuAsit: BILL OF EXCEPTIONS. A moe 
tion to quash an indictment not being a part of the record proper, 
in order to obtain a review of the action of the trial court in ruling 
on such a motion, it must be embodied in a bill of exceptions. 


Error to Cole Cireuit Court—lTor. FB. L. Fvowanps. Judge. 
AFFIRMED. 
D. I. McIntyre, Attorney General, for the State. 
Edwards & Davison for defendant in error. 


Ilovaen, C. T.—The detendant was indicted for receiv- 
ing stolen goods knowing them to have been stolen. On 
motion of the defendant the cireuit court quashed the in- 
dictment, and the State brings the case here by writ of 
error. No bill of exceptions having been filed in this cause, 
preserving the motion to quash, we cannot review the action 
of the court below in sustaining the motion. Motions to 
quash are not regarded as a part of the record proper, as 
indictments may sometimes be quashed for causes not ap- 
pearing on the face thereof. State v. Fortune § ITannan, 10 
Mo. 466; State v. Batchelor, 15 Mo. 207; State v. Wall, 15 
Mo. 208. Having before us in contemplation of law only 
the indictment and the judgment of the court quashing 
the same, as it might have been quashed for causes not ap- 
pearing on its face, we cannot say that the court erred in 
its ruling. 

The judgment of the circuit court must, therefore, be 
affirmed. The other judges concur, except, Judge Ilenry, 
who dissents. 
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Tite Stare ec re. Marnry et al., Appellants, v. Spencer. 


1. Execution: LIABILITY OF SHERIFF FOR FAILING TO ENFORCE BID, A 
sheriff who fails to collect the amount of a bid made at execution 
sale, is prima facie liable to the execution debtor as for a neglect of 
duty. If the bidder was irresponsible, it devolves upon him to 
show it. 

2. : : Limiration, Three years, and not ten, is the stat- 
utory period of limitation against the liability of a sheriff for failure 
to collect money due on execution sale, and the time runs from the 
day of sale. 

3. Statute of Limitations: rpLeapinc. In order to avail himself of 
the bar of the statute of limitations appearing on the face of the 
petition, the defendant must demur specially. A general demurrer 
will not do. 





Appeal from Buchanan Circuit Court. 
REVERSED. 
Ramey & Brown for appellants. 
Joseph P. Grubb and Spencer & JTall tor respondents. 


Henry, J.—This action was commenced in Buehanan 
circuit court against Spencer and his co-defendants, sure- 
ties, on his official bond as sheriff of said county. 

The petition, omitting formal parts, alleges: That said 
James L. Spencer has failed to pay said 850,000, the penalty 
mentioned in said bond, nor has he performed the condi- 
tions thereof, but so to do has failed in this: that whilst 
acting as sheriff as aforesaid, two executions were issued 
against relators from the circuit court of Buchanan county, 
and directed to said Spencer, sheriff as aforesaid, and were 
delivered to him, and that he levied the same upon a large 
quantity of real estate as the property of relators; that 
said real estate was by him duly advertised for sale, and 
sold on the 31st day of August, 1877; that the said real 
estate consisted of lots in the city of St. Joseph, (particu- 
larly describing them,) and a tract of land in Buchanan 
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county; that the aggregate of the sale amounted to $5,018, 
which should have been applied on said execution, but that 
said sheriff failed to collect and so apply $1,459 of the 
amount, being the amount for which a portion of said real 
estate was sold to C, A. Mosman and Jno, C. Bender; that 
instead of applying said amount as a payment of said exe- 
cutions, said sheriff returned the executions unsatisfied, 
and afterward plaintiffs therein had other executions issued, 
directed and delivered to said sheriff, who levied them upon 
the property of relators, so sold as aforesaid, as well as all 
other property of relators, and under said executions said 
property was sold by the said sheriff, and was wholly sacri- 
ficed, bringing less than $10, and that in consequence of 
said sacrifice of said property it became necessary to sell, 
and said Spencer did sell, other property of relators at a loss 
to them of $2,500, and that by the failure of said Spencer to 
apply the said sum of $1,459, as a credit and payment of 
said first executions, they were compelled to pay interest 
on said judgment and had been otherwise damaged to the 
sum of $2,500. 

To this petition defendants filed a general demurrer, on 
the ground that it did not state facts sufficient to constitute 
a cause of action against defendants. The court sustained 
the demurrer and rendered judgment for defendants, from 
which this appeal is prosecuted. 

If an officer sell property on an execution and fail to 
apply the proceeds received to its payment, he and his sure- 
ties are liable to the plaintiff in the execution, which is, to 
the amount of the proceeds of the sale, satisfied, as between 
the plaintiff and the defendant in the execution. Gwynne 
on Sheriffs, 458, and cases cited. If property is sold by the 
officer under an execution, and the purchaser refuse to pay 
the amount bid for the property, “the officer making the 
sale may again, at the same term, re-sell such property to 
the highest bidder, or he may re-sell the property on a sub- 
sequent day as though no previous sale of the property had 
been had; and if any loss shall be occasioned thereby, the 
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officer shall recover the amount of such loss with costs, by 
motion before any court or before any justice of the peace, 
if the same shall not exceed his jurisdiction.” 1 Wag. 
Stat., § 46, p. 610. 

The obvious meaning of the language of the petition 
is, not fhat the sheriff failed to apply money collected, but 
L exrcvtion: lia- that he failed to collect.the amount of 
falling t Sherif fF $1,459, for which portions of the real estate 
=. were sold. It was the duty of the sheriff 
to sell and collect the amount bid for the property. A 
failure to do so was a neglect of duty, and if he had an 
excuse in law for not collecting the money for which he sold 
the property, itis for him to show it. If the sale was made 
to parties who refused or were unable to pay the amount 
bid by them for the property, we think it devolves upon him 
to show it, as, if sued for failing to return an execution, it 
is not incumbent upon the plaintiff to anticipate his de- 
fenses and meet them, but, if he has a lawful excuse for his 
failure, it devolves upon him to plead it. 

It appears from the petition that the sale under the 
first execution was made October 81st, 1877, and this suit 

g ——: ——: im. Was not commenced until December, 16th, 

station. 1880, more than three years after the sale. 
The sheriff’s duty was to sell for cash, and it was his right 
and duty to demand of the bidders the amounts bid by them, 
respectively, on that day. And, therefore, the statute com- 
menced running on the day of the sale. That three, and 
not ten years, is tle limitation. State er rel. v. Minor, 44 
Mo. 874; Kirk v. Sportsman, 48 Mo. 883; Lesem v. Neal, 
53 Mo. 419. 

When the statute creates an absolute bar by the mere 
lapse of time, without any exception, the defense may be 
8. stature or tr. Made by demurrer if the necessary facts 
ITaTIONS: Pleading. anpear upon the pleading. State to use, ete., 
v. Bird, 22 Mo. 473. Our statute of limitations is a bar, if 
the defendant will avail himself of it, but if he answer 
without pleading it, although it appear upon the face of the 
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petition that the time prescribed by the statute elapsed be- 
tore the suit was commenced, the court will take no notice 
of it, and plaintiff will recover if defendant fail to make 
out the pleaded defense. The statute provides that “the 
demurrer shall distinetly specity the ground of objection 
to the pleading ; unless it does so it may be disregarded.” 
In Alnutt v. Leper, 48 Mo. 320, Bliss, J., said: “ The stat- 
ute is imperative, that the demurrer shall specify the ground 
of objection to the pleading, and when so specified the court 
will not take notice of other objections.” In MWeClurq v. 
Phillips, 49 Mo. 316, the demurrer, as in the case at bar, 
was general, that the petition did not state a cause of ac- 
tion. It was claimed that it was properly sustained, because 
of an improper joinder of causes of action, but the court 
said, (Bliss, J.): “ This reason was not named in the de- 
murrer, and, therefore, should not have been considered, 
even if the objection were a good one. ‘The demurrer 
shall, ete., (quoting the statute). ‘May, in this connec- 
tion, means ‘ should,’ and we will only look to the objec- 
tions specified.” See also Cheely v. Wells, 33 Mo. 106. Judge 
Bliss, in his valuable work on Code Pleading, seems to ap- 
prove the ruling of the supreme court of California, on a 
similar statute, announced in Kent v. Snyder, 30 Cal. 672, 
as follows: ‘ Whenever the defense is of the nature of a 
special privilege, of which the party can only avail himself 
by pleading it, then his pleading, whether by demurrer or 
answer, must specify the ground of his defense.” Our con- 
clusion is, that while a defendant may demur to a petition, 
either at law or in equity, which shows upon its face that 
the cause of action is barred by the statute of limitations, 
in asuit at Jaw, whatever may be the rule in equity, it must 
be a special and not a general demurrer, as distinctly held 
in 33, 48 and 49 Mo., supra. 

The judgment is reversed and the cause remanded. 
All coneur. 
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BoLuINGER V. Carrier, ef al., Appellants. 


Bill of Exceptions: morion ror New TRIAL. This court will not con- 
sider a bill of exceptions wherethe record does not afiirmatively 
show that the motion for new trial was filed within four days after 
the trial; nor will it review any errors, alleged to have occurred at 
the trial, unless they were specifically brought to the attention of 
the court below by a motion for new trial. 


Appeal from Ozark Cirenit Court—llox. J. Tk. Woopsrmr, 
Judge. 


AFFIRMED. 


TTamilton & Fisher and Monks & Livingston tor appel- 
lants. 


Hale & MeClendon for respondents. 


Pumps, C.—This is an action of ejectment. The pe- 
tition is in the usual form. Respondents, plaintiffs below, 
recovered judgment, from which the defendants have ap- 
pealed. 

There are no errors apparent from what is known as 
the record proper. The errors complained of are such as 
arose on the trial, and as such they can be brought to the 
attention of this court for a review only by being preserved 
ina bill of exceptions. The record proper, instead of being 
made out separately, as it should be, independent of the 
bill of exceptions, is incorporated in what purports to be 
the bill of exceptions. It is impossible to tell from this 
record on what day the cause was tried, and on what day 
final judgment was rendered. The bill of exceptions recites 
that after the rendition of judgment, “ within five days the 
defendants filed their motion to set aside the judgment and 
grant a new trial.” The statute, (Gen. St., 684, § 6; § 3707, 
R. 8. 1879,) provides that “all motions for new trial shall 
be made within four days after the trial, if the term shall 
so long continue; and if not, then before the end of the 
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term.” The record must show affirmatively that this mo- 
tion was filed within the prescribed four days. There is 
nothing here to show that this was done, but on the con- 
trary, it appears from the bill of exceptions that the motion 
was filed “within five days” after judgment was rendered. 
This is not sufficient, as has been repeatedly decided by this 
court. Williams v. St. Louis Circuit Court, 5 Mo. 248; State 
t. Marshall, 36 Mo. 400; Moran v. January, 52 Mo. 523. 
This court will not review the alleged errors of the trial 
court committed in the progress of the trial unless the at- 
tention of that court is specifically called to the errors in a 
motion for new trial, so as to afford to it, in the first in- 
stance, an opportunity to correct the error. Exchange Na- 
tional Bank v. Allen, 68 Mo. 474, and authorities cited. 

It must, therefore, follow that the judgment of the 
circuit court should be affirmed, which is accordingly or- 
dered. All coneur. 





Axrmstroné, Plaintiff in Error, vy. Tux Crry or Brunswick. 


Municipal Corporation: Nuisance. Powerconferred upon a munici- 
pal corporation to abate nuisances, is conferred for the public good, 
and not for any private corporate advantage, and for failure of its 
officers properly to exercise the power, the municipality is not liable. 


Error to Chariton Cireuit Court—Hon. G. D. Buraxss, 
Judge. 
AFFIRMED. 
A.W, Mullins for plaintiff in error. 


C. Hammond for defendant in error. 


Norzon, J.—This case is before us on writ of error 
prosecuted by plaintiff from the action of the circuit court 
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of Chariton county in sustaining a demurrer to his petition 
and entering judgment thereon. The petition alleges in 
substance that during the months of July and August, 1880, 
plaintiff was lawfully possessed of a certain hotel building, 
situated on lots 7 and 8, and south part of lots 1 and 2, 
block 87, in the city of Brunswick, and that he was engaged 
in keeping hotel; that during the time aforesaid, Patrick 
Smith and IIugh Smith owned and possessed lots 6, 7 and 
8, in block 29, in said city, and that the said Smiths, with 
the actual knowledge of the city authorities, made divers 
hog pens on the lots owned by them, and put therein, on 
the Ist day of July, about 100 head of hogs, and kept them 
in said pens till the 18th day of August; that by reason of 
said hogs being so kept, noxious, offensive and unwhole- 
some vapors and stenches came into the said hotel and 
premises of plaintiff, to his great damage and that of. his 
family, guests and boarders; that the charter of defendant 
with‘respect to nuisances provided that “the city council shall 
have power within the city to make regulations to secure 
the general health of the inhabitants and to abate, prevent 
and remove nuisances ;” that the city council liad provided 
by ordinance that “whenever any person shall make com- 
plaint to the constable that a nuisance exists in any part of 
the city, or within one mile therefrom it shall be his duty 
to go immediately and examine the same, and if said nui- 
sance be of a character to be easily and readily removed, 
and with but slight expense, it shall be the duty of the 
constable to immediately remove the same; but should it 
be of such a character as not to be easily removed, the con- 
stable shall immediately notify the owner or occupant of 
the premises on or adjacent to which said nuisance may be 
found, to immediately remove or abate said nuisance, and 
if said person shall fail for six hours after such notice to 
remove or abate the nuisance, it shall be the duty of the 
constable to remove the same, and charge the expense 
thereof against the person whose duty it was to remove or 
abate said nuisance, to be recovered by civil action.” The 
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petition then avers that although defendant and its officers 
had full knowledge and notice of the erection and main- 
tenance of said nuisance, erected and maintained by said 
Smiths, they negligently suffered it to remain and be con- 
tinued without abatement, to the damage of plaintiff in 
the sum of $500. 

The petition shows on its face that plaintift’s charter 
conferred upon its city council within the city limits the 
power to make regulations to secure the general health of 
the inhabitants, and to abate, prevent and remove nui- 
sunces; this power thus given was conferred upon the cor- 
poration for the public good, and not for private corporate 
advantage ; this power, as shown by the petition, was ex- 
ercised by the city council in the passage of an ordinance 
slevolving upon the constable, when complaint of the exist- 
ence of a nuisance was made to him by any person, the 
duty of removing or abating it. It will be perceived that 
it is not averred in the petition either that plaintiff or any 
other person made complaint to the constable that the nui- 
sance complained qf existed, and for lack of this averment 
the demurrer might well have been sustained. But if such 
complaint had in fact been made, and the constable had in 
fact neglected to perform the duty enjoined upon him by 
the ordinance, a demurrer to the petition would have to be 
sustained, under the ruling of this court in the case ot 
Murtaugh v. City of St, Louis, 44 Mo. 479, where the follow- 
ing principle was announced, viz: “That when the officer 
or servant of a municipal corporation is in the exercise ot 
a power conferred upon the corporation tor its private ben- 
efit, and injury ensues from the negligence or misfeasance 
of such officer or servant, the corporation is liable as in the 
case of private corporations or parties ; but when the acts 
or omissions complained of were done or omitted in the 
exercise of a corporate franchise conferred upon the corpora- 
tion for the public good and not for private corporate ad- 
vantage, then the corporation is not lable for the conse- 
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quences of such acts or omisstons on the part of its otlicers 
and servants.” See that case and authorities cited. 
Judgment affirmed, in which all concur. 





Bruce v. Unery et al., Appellants. 


1. Liability of Officer Executing Replevin: or PLAINTIFF AssIsT- 
ING HIM. Whatever may be the law as to the right of an officer to 
break and enter a dwelling house by force in order to execute a writ 
of replevin, if he enter and make search upon the invitation of the 
owner of the house he will not be liable in damages unless he do 
unnecessary injury in the search; and if he search property found 
in the house belonging to a stranger to the writ, upon the invitation 
of the latter and under a bona fide impression that it is the }roperty 
of the defendant, the same rule of liability will apply. Ifthe plaintiff 
in the writ accompany and assist the officer, the same rules will ap- 
ply to him also. 

If an officer, in the execution of a writ of replevin, injure 

the property of a stranger to the writ, but without willfulness or 

malice, he will be liable for actual damages only. 





Appeal from Cass Circuit Court—Hox. Noan M. Givan, 
Judge. 


REVERSED. 
Woolridge & Daniel for appellants. 
John F. Lawder tor respondent 


Henry, J.—This is an action commenced in the circuit 
court of Cass county, in the nature of an action of trespass 
for forcibly entering plaintift’s dwelling house in said county, 
and searching the same. The petition alleged that the 
entry was forcible and unlawful, and that defendants unlaw- 
fully and forcibly opened divers drawers, trunks and valises 
belonging to plaintiff, leaving the contents in a scattered 




















OCTOBER TERM, 1883. 323 





Bruce vy. Ulery. 


and confused condition ; that defendants falsely represented 





that they were acting under a search-warrant issued by a 
justice of the peace. The answer of defendants denied that 
they entered said dwelling house unlawfully or forcibly, 
denied that they represented that they were acting under a 
search-warrant, and contained a general denial of the other 
allegations. For a further defense, it alleged that defend- 
ant Ulery and wife commenced an action before a justice 
of the peace to recover a certain deed of conveyance against 
Elizabeth Hawkins, and that a writ of replevin was duly 
issued by the justice, commanding defendant Davis, as con- 
stable, to take said deed, particularly described in the writ, 
from the possession of Elizabeth Ilawkins, and deliver it 
to plaintiff; that in obedience thereto the said constable 
and defendant Ulery went to the house of said Elizabeth 
Hawkins and informed her and Bruce, then at her house, 
of his business, and that they invited defendants to enter 
and search for the deed, and that Bruce opened the drawers, 
trunks and valises and requested the defendants to make 
the search. The reply was a general denial. Plaintiff ob- 
tained a judgment for $50, from which this appeal is pros- 
ecuted. 

sruce testified substantially to the facts alleged in his 
petition, except as to the forcible entry into the house; that 
he owned the house but it was occupied by Mrs. Hawkins 
as his tenant, except some rooms which by arrangement 
with her he occupied ; that he unlocked for defendants the 
drawers and took his valise from under the bed and told 
them to search it. Mrs. Iawkins testified that defendants 
came to her house, and that she invited them in; that Ulery 
said that they had come to see about the deed, said if wit- 
ness would give it up they would not search; that she de- 
clined to give it up; he then said they would search for it, 
to which she replied they were welcome to do so if they had 
authority, and Davis then read to her the writ issued by 
the justice. Bruce also testified that he was damaged $15 
or $20. He was then asked by his attorney how much he 
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was damaged in his feelings, to which defendants objected ; 
but the objection was overruled, and he stated that he was 
damaged in his feelings $500. 

The defendants introduced as evidence the justice's 
transcript in the case of Ulery and wife against Mrs. Hawk- 
ins, and the writ of replevin and the return thereon, and 
Davis testified that he took Ulery with him to identity the 
deed, if found. ILis testimony was not materially different 
from that of Mrs. Ilawkins ; testified that he was not aware 
that he was searching plaintiff’s property until the search 
was about completed, when plaintiff took his valise from 
under the bed, opened it and requested defendants to search 
it; that he was not aware that plaintiff lived in the house. 
Ulery’s testimony was substantially the same. This was 
all the evidence. 

The cause was tried without the intervention of a jury, 
and at plaintiff’s instance the court declared the law as 
follows: 

If the court, sitting as a jury, shall believe trom the 
evidence that defendants unlawfully and intentionally en- 
tered plaintiff’s dwelling house, or having entered plaint- 
iff’s dwelling house did unlawfully and intentionally search 
the same, then the court should give judgment for the 
actual damages sustained by plaintiff by reason of said 
search, and the court shall also find such further sum as may 
to the court seem proper and right in the way of exemplary 
damages, in all not exceeding the amount prayed for in 
plaintiff’s petition. 

The following asked by defendants were refused : 

1. If the court, sitting as a jury, believes from the 
evidence that on the 25th day of June, 1879, defendant 
Elias Ulery and his wife commenced an action of replevin 
before James A. Burney, a justice of the peace, to recover 
possession of a deed of conveyance to said wife, and that a 
writ of replevin was issued by said justice, directing defend- 
ant Davis, constable, to take said deed from said Elizabeth 
Hawkins, and deliver the same to Elias Ulery and Eliza- 
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beth Ulery ; and that in obedience to said writ defendant 
Davis, as such constable, and the said Elias Ulery, went to 
the house of said Elizabeth Ilawkins to execute said writ, 
wud informed her and plaintiff Bruce of the nature of their 
errand and the object of their visit, and said Elizabeth 
HIawkins and said Bruce invited them to enter said house 
and make searel for said deed, and that when so invited 
they did enter the said louse, and that plaintiff Bruce un- 
locked and opened the trunks, valise and drawers of plaintiff 
searched by defendants, and that defendants, in making 
such search, did no unnecessary damage to the property 
searched, the finding should be tor defendants. 

2. If it appears irom the evidence that such writ was 
issued, us mentioned im the first instruction asked by de- 
fendants, and placed in the hands of defendant Davis, as 
constable, and detendant Ulery accompanied said constable 
to assist in the exeeution of said writ, or to identify said 
deed, and they together repaired to the house occupied by 
Mlizabeth ILawkins to execute said writ, and that on an ex- 
wiination of the house occupied by said Elizabeth ILawk- 
ins, by defendants, for the purpose of obtaining said deed 
wud exceuting said writ, property of plaintif contained in 
said house was examined by detondants without objection 
-of plaintiff, or without plaintii? iniorming defcndants tht 
the same was his property, or their knowing it to be his, or 
upon being invited by him to examine same, and no unnce- 
essary injury was done by defendants to such property, or 
no injury was done thereto, then plaintiff has not been 
damaged, and the finding should be tor defendants. 

3. It is not averred in the petition that defendants 
aeted willfully and maliciously, and unless the court: shall 
believe from the evidence that property of plaintift was 
actually injured by defendants, the finding should be for 
defendants; and plaintiff, if entitled to recover at all, is en- 
titled to recover only such actual dianages as the testimony 
shows he has sustained, if any. 

4. If the court believes from the evidence that detend- 
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ants, in making an examination for the said deed, incident- 
uly examined the property of plaintiff found in the house 
occupied by Elizabeth Ilawkins, by reason of such property 
having been in said house, or were not informed that such 
property was the property of plaintiff, or did not propose 
and intend to search property of plaintiff, knowing it to be 
his, or did not search his property knowing it to be his, and 
did no injury or intentional injury to his property, or acted 
in good faith, then the finding should be for defendants. 

5. The plaintiff is not entitled to exemplary damages 
unless it appears from the evidence that defendants acted 
wantonly, maliciously, violently or oppressively, in their 
proceedings under said writ. 

Mr. Wells in his work on Replevin, observes that au- 
thorities in modern times are meagre on the question of an 
* Sees a officer's right to break and enter a dwell- 
Erie Vix, Of ing to ts ake goods, but that it has been held 
him that the hee riff had a right to enter a de- 
fendant’s house to search for goods described in a writ of 
replevin, and that the legality of his entry did not depend 
upon the fact of his finding the property therein — § 287. 
The text is fully sustained by the cases cited in its support. 
Kuneas v. Fitler, 28. & R. (Pa.) 2635. In Seamaynes’ case, 9 
Coke Rep. 91, it is said that “where the king is a party, 
the sheriff, if the doors be not open, may break the party’s 
house, cither to arrest him or to do other exccution of the 
process, if otherwise he cannot enter. When the door is 
open the sheriff may enter the house and do cxceution at 
the suit of ay subject, either of the body or ot the goods, 
but the sheriff cannot, on request made and denial, at the 
suit of a common person, break the defendant’s house to 
execute any process at the suit of any subject.” 

We may, however, waive any further discussion of that 
question, and decline to pass upon it, because the evidence 
establishes the fact that not only was there no breaking of 
doors or locks, but the entry was peaceable and on invita- 
tion of Mrs. Ilawkins, who was mistress of the house, and 
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that the search was made with her consent and also with 
the consent of this plaintiff, aiter the officer had read to 
her the writ of replevin. She is not complaining, but 
Bruce, who occupied a part of the house under Mrs. Ilawk- 
ins, is the complaining party. ILe did not inform the officer 
that he was an occupant of the house, or that any of the 
drawers or trunks searched were his property, and brought 
from under a bed his own valise and requested them to 
search it. The testimony for defendants shows that they 
were ignorant that he occupied any portion of the house, 
or had any property there, until he produced his valise and 
requested them to search it. 

The declarations one, two, three and four asked by 
defendants, should have been given, because the facts upon 
which the first, second and fourth were predicated, consti- 
tuted a defense to the action, and the third correctly de- 
clared that if plaintiff could recover at all, his recovery 
should be for actual damages to his property. 

The declaration given at the instance of plaintiff is 
erroneous, and the fifth asked by defendant declares the law 
. correctly, and should have been given. No 


” 
-~ 





malice was alleged or proved. “ Public officers acting within 
the scope of their authority are not answerable in damages 
for their acts unless done maliciously.” Burton v. Fulton, 
49 Pa. St.151. In all cases where there is neither fraud, 
malice, gross negligence nor oppression in the act com- 
plained of, compensation commensurate with the injury, is 
what the complaining party is entitled to. Franz v. [ilter- 
brand, 45 Mo. 121; Engle v. Jones, 51 Mo. 316; Seibel v. 
Siemon, 72 Mo. 526, 551; Morgan v. Durfee, 69 Mo, 469, 
And for the same reason the court erred in admitting the 
testimony of plaintiff with regard to the amount of damages 
he had sustained in his feelings. 

The judgment is reversed, and costs both in this and 
the cireuit court adjudged against the respondent. All 
coneur. 
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Kine v. Tue Cureaco, Rock Isnanp & Paciric Ramway 
CoMPANY, alppe ant. 


1. Justice’s Courts: AMENPMENT ON APPEAL, A complaint filed be- 
fore a justice of the peace for the killing of live stock showed upon 
its face that it was intended to be drawn under the 45rd_ section of 
the Railroad Law, but failed to make some averments essential un- 
der that section. On appeal the circuit court permitted the omission 
to be supplied by amendment. Jield, that this was warranted by 
section 3060, Revised Statutes 1879. 


2. Lawful Fences. A post and plank fence four and one-half feet 
high is a lawful fence within the meaning of the 45rd section of the 
Railroad Law. 


Appeal Trom Buchanan Crrenit Conrt—tTox. J. 1D. Gri BB, 
Judge. 


REVERSED. 
M.A. Low tor appellant. 
al. TL. Vories and Doniphan & Reed tor respondent. 


Hlovan, C. J.—This suit was instituted before a justice 
ot the peace to recover damages for the killing of a mare 
1. JUSTICES COURTS: and two mules by a locomotive and train 
peal. of cars belonging to and operated by the 
defendant. The material portion of the statement filed 
with the justice, is as follows: “ That said mare and two 
mules were run upon and killed by said defendant's loco- 
motive and train of cars, at a point in its road on or near 
the land of Daniel 13. Griffith, in said township, where said 
defendant had not inclosed, and did not erect any fence, nor 
maintain cattle-guards, as required by section 45, article 2, 
chapter 37, page 310, Wagner’s Missouri Statutes.” On 
appeal to the circuit court, and at the January term, 1880, 
of said court, the plaintiff filed an amended statement, set- 
ting forth that the animals in question were killed ata point 
on defendant’s road, where the same passes along and ad- 
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joins plaintiff’s inclosed and cultivated field, and not ata 
crossing of said road, public or private, and that said ani- 
mals got upon the track where the defendant had failed and 
neglected to erect and maintain good and sufficient fences, 
and were killed in consequence of such failure. 

The defendant objected to the amendment, and the 
question is, Whether it was permissible. It has repeatedly 
been held by this court, that statements like that filed with 
the justice in this case, could not be amended in the cireuit 
court; but those rulings were made in cases where the cause 
was tried in the cireuit court, before the Revised Statutes 
of 1879 took effect. By section 3060 of the Revised Stat- 
utes, it is provided that on appeal from a judgment of a 
justice of the peace, the statement filed before the justice 
may be amended in the appellate court, so as to supply any 
deficiency or omission therein, when, by such amendment, 
substantial justice will be promoted; provided no cause of 
action not intended to be included in the original statement 
shall be added by such amendment. This section, which 
ix a new one, authorizes the amendment made in this case. 

The judgment must be reversed, lhowever, for error 
committed by the court in giving the following instruction: 
2 uawrun rences, “Although the jury may believe from the 
evidence that the mare of plaintiff got on the track of de- 
tendant by reason of breaking over defendant’s fence, yet 
if they believe from the evidence that she broke over the 
sale by reason of its not being tive feet high, they will find 
for the plaintiff.” 

Under the law in force at the time the injury com- 
plained of was inflicted, (Acts 1875, p. 131,) the defendant 
Was required to maintain a lawful fence, and a fence of post 
and planks four and a half feet high, was, under the law 
then in foree, and now isa lawful fence. 1 Wag. Stat., 706, 
§ 2, R.8.,§ 5652. The fence alleged to be detective in this 
case, Was of post and planks. 

The judgment will be reversed and cause remanded. 
All the judges econeur. 
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Tue Stare v. STE, Appellant 


1, Impeachment of Witnesses. Where impeaching evidence con- 
sists of a letter which the witness admits having written, it may be 
offered in evidence without examining him as to its contents. 


2. Competency of Juror, who has formed an Opinion. The 


rule laid down in State v. Walton, 74 Mo. 270, re-aflirmed. 


3. Precedents. In framing instructions on well settled points, it is 
best to adhere to precedents long and well established; it is always 
hazardous to travel out of the beaten path. 


Appeal from Jackson Criminal Court—lon. I. P. Wurre, 


Judge. 
REVERSED. 
IL. C. Slavens and John W. Wofford for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Norton, J.—At the May term, 1883, of the criminal 
court of Jackson county, defendant was indicted for mur- 
der in the first degree for killing one George Fredericks, in 
Kansas City, on the 9th day of June, 1883. Tle was ar- 
raigned on this indictment on the 16th day of June, 1883, 
and entered his plea of not guilty, and by agreement of 
parties, the court set the cause down for trial on the 16th 
day of July, 1883, at which time, after defendant’s motions 
for a continuance and change of venue had been overruled, 
the trial was proceeded with, which resulted in the convic- 
tion of defendant for murder in the second degree, and the 
assessment of his punishment at twenty-five years’ impris- 
onment in the penitentiary. From this judgment defendant 
has prosecuted his appeal to this court, and assigns among 
other grounds of error the following, viz: that the court 
erred in overruling defendant’s application for a continu- 
ance, also in overruling his challenge to certain jurors ; also 
in giving improper and refusing proper instructions, also in 
admitting improper and rejecting proper evidence. 
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The last of the above assigned grounds of error will be 
considered first. While the record shows numerous excep- 
tions to the action of the court in receiving and rejecting 
evidence, we shall confine ourselves to the investigation of 
those exceptions only, upon which counsel in their argu- 
ment mainly relied, and the chief one of these is as to the 
action of the court in refusing to allow defendant to read 
in evidence a certain letter of witness Foster. 

During the trial the State introduced one J. C. Foster 
as a witness, who, after stating that on the day the deceased 
Livpracumenr or W2S Shot, and.after the shooting, about 

WITNESSES. midnight of the day it was done, he had a 
conversation with defendant, was asked the following ques- 
tion: “In that conversation did you say to him ‘I should 
have thought George would have heard the click of the 
hammer of the revolver, when you cocked it, and that he 
said no—that is, he, Stein—no, I cocked it when I pulled 
it out of my pocket, and that he, Stein, was two steps higher 
up the steps than Fredericks.’ The answer of witness to 
this question was: “ Yes, sir, he stated so.” It appears 
from cross-examination of this witness, that his business was 
that of a detective, and that the question also propounded 
was read from a paper which the witness had written down 
and voluntarily handed to the prosecuting attorney. It 
further appears that during the cross-examination a letter 
was handed to the witness, and he was asked if it was in 
his handwriting, and whether he wrote it, to which he re- 
plied that it was written by him. The examination of the 
witness was closed, and lie was dismissed, and thereupon 
defendant offered to read the letter which the witness ad- 
mitted he wrote and which reads as follows: 

Sr. James Tloren, Kansas Crry, Mo., 7, 15, 1883. 
“Orru IT. Stet: 

Dear Sir: Thave had a talk with your uncle Dyke- 
man, but he says nothing about my trying to aid you. I 
told your uncle that I could furnish positive proof in your 
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favor, that would do you more good than a ten-hour speech 
of Major Warner, for one-third of the money he (Warner) 
was to get, or that he charged for his talk, to-wit, $1,500. 
Now, if anything is done with me, you must have some one 
speak at once, as [ may be employed in some other direc- 
tion. Respectfully, 

J. C. Foster.” 





This evidence was objected to on the ground that it 
Was incompetent because it did not relate to the facts of 
the case. It seems from the record that the court sustained 
the objection on the ground that the witness ought first to 
have been examined as to its contents. We are of the 
opinion that the ruling of the court was erroneous, and that 
the evidence offered should have been allowed to go to thie 
jury, as tending to show that the witness was biased or cor- 
rupt and willing to serve either the defendant or State in 
furnishing evidence, for a price to be paid either by one or 
the other party, and it mattered not which. 

In a case where the evidence of the witness is sought 
to be impeached by showing that he has made statements 
contrary to what he has testified to on the trial, it is gen- 
erally held necessary in the case of verbal statements, before 
this can be done, to ask him as to where, when and to whom 
the contradictory statements were made. We have no 
doubt that if witness had verbally stated to defendant what 
he wrote in the said letter, that it would have been com- 
petent for defendant to have asked himif he had not stated 
to defendant at a certain time and place that for $500 he 
would furnish positive evidence in his favor, and that if not 
engaged at once he would seek employment in another 
direction, and upon his denial of the fact, to have intro- 
duced evidence proving the statement. 1 Greenleaf Ev., 
§ 462; Geary v. People; 22 Mich. 220; Hamilton v. People, 
29 Mich. 173. When, however, the impeaching evidence 
is a writing made by the witness sought to be impeached, 
as a foundation for its introduction, the writing must first 
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be shown to him, and if he admits that he wrote it, the 
writing must then speak for itself. The principle govern- 
ing in such a ease is thus stated by Mr. Greenleaf: “And 
if he admits the letter to be his writing le cannot be asked 
whether statements such as the counsel may suggest, are 
contained in it, but the whole letter itself must be read, as 
the only competent evidence of that fact. According to the 
ordinary rule of proceeding in such cases, the letter is to be 
read as the evidence of the cross-examining counsel, in his 
turn when he shall have offered his case. Butif he suggest 
to the court that he wishes to have the letter read immedi- 
ately, in order to found certain questions upon its contents 
after they shall have been made known to the court, which 
otherwise could not well or effectively be done, that be- 
comes an excepted ease; and for the convenient adminis- 
tration of justice, the letter is permitted to be read, as part 
of the evidence of counsel so proposing it, subject to all the 
consequences of its being so considered.” 1 Greenleat Iv., 
§ 463. The same rule is laid down in Roscoe Cr. Ev., (5 
Fd.) p. 183, and is also announced as the rule by this court 
in the case of Prewitt v. Martin, 59 Mo, 325. 

The evidence of Foster, though original in its charac- 
ter, was introduced by way of rebuttal, and, as appears 
from the record, the question which drew out what was 
said in the conversation had by him with defendant, was 
written out by Foster, the witness, and voluntarily handed 
to the prosecution. It was of the most damaging character 
to the defendant, being in important respects corroborative 
of the evidence of the woman who seems to have been the 
cause of the trouble between defendant and deceased which 
culminated in the shooting of deceased, and tending to es- 
tablish the fact that the shooting was vremeditated, and 
deliberately done. 

We are of the opinion that the setter which the wit- 
ness, after having had full opportunity to examine, admitted 
to have been written by him, containing an offer that for 
$500, lie would furnish Positive proof in his favor that 
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would do him more good than a ten-hour speech from a 
distinguished lawyer, accompanied by an intimation couched 
in the language of a threat that if his offer was not ac- 
cepted at once he would take employment to furnish evi- 
dence in another direction, which, as the record shows, he 
did in fact furnish, was proper evidence to go to the jury 
to be weighed and considered by them in determining the 
credit to be given to the witness; and for the error com- 
mitted in excluding it, the judgment will be reversed. 

It is unnecesssry to note more particularly the action | 
of the courtin overruling defendant’s challenge for cause 


2. comperexcy oy tO four jurors, on the ground that from 


YORMED ANoMe. TUMOr and newspaper reports they had 
— formed decided opinions, further than to 
say that the rule in reference to the competency of jurors 
is laid down In the case of State vr. Walton, 74 Mo. 270, and 
that in passing upon the competency of jurors, the rule 
should not be pushed beyond the limits therein prescribed. 


The instructions, taken as a whole, fairly presented the 
law of the case, although the third instruction relating to 
3. PRECEDENTS. the law of self-defense is subject to crit- 
icism in that it is a slight departure from the customary 
language used in giving instructions upon that subject, and 
we will conclude our observations concerning it by repeat- 
ing what was said in the case of the State v. Kilgore, 70 Mo. 
557, that it is best to adhere to precedents long and well 
established, and that it is always hazardous to travel out 
of the beaten path. 

Judgment reversed and cause remanded, All concur. 
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Crim, Appellant, v. WALKER. 


Suit to set aside Conveyance for Fraud. A creditor cannot main- 
tain a bill in equity to set aside a conveyance of his debtor as 
fraudulent, until his demand has been reduced to judgment: and 
this means a judgment in this State, not a judgment of a sister 
state. 


Appeal from Jasper Circuit Court—ITlon. Joskru CRAvVENS, 
Judge. 


AFFIRMED. 
Shields & Sennet for appellant. 
Tardiny a Baller tor respondents. 


Ewine, C.—This was a suit commenced against Madi- 
son G. Walker, in his lifetime, and after his death revived 
in the name of his administrator and heirs. The first count 
of the petition was based upon a judgment against M. G. 
Walker in the circuit court of Madison county, Indiana. 
The second count was in the nature of a bill in equity to 
set aside sundry conveyances made by Walker, as fraudu- 
lent. The first count seeks to obtain a judgment in Mis- 
souri upon a judgment of a sister state; the second to set 
aside certain conveyances and subject the property conveyed 
to the payment of the judgment which is asked in the first 
count, 

A suit upon a judgment of a sister state stands upon 
a like basis as a suit upon a note oranaccount. The claim- 
ant is nothing more nor less than a general creditor. Claf- 
lin ve McDermott, 12 Fed. Rep. 375; Wintringham v. Wint- 
ringham, 20 Johns. 296. 

A bill in equity will not lie at the suit of a general 
creditor, to set aside a conveyance charged to be fraudu- 
lent. 

This is an effort on the part of a general creditor, after 
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an action commenced at law, and before judgment, to con- 
trol the disposition of the property of his debtor, upon the 
charge of fraudulent conveyance. This cannot be done. 
The creditor must first establish his claim at law; his claim 
is not certain, and he, therefore, cannot be heard to charge 
fraud on his debtor until it is first ascertained that he is a 
creditor. Martin v. Michael, 23 Mo. 50; Wiggins v. Arm- 
strong, 2 Johns. Ch. 144; Tarbell rv. Griggs, 3 Paige 207; 
Melville v. Brown, 1 Warr. (N. J.) 363; Merry v. Fremon, 44 
Mo. 518; Alnutt ec. Lecepe r,48 Mo. 319.) The petition, there- 
fore, is not sufficient in its present shape, and the court did 
not err in excluding the evidence. 

The judgment is affirmed. All concurring. 


Youne v. Tue Tanninan & Sr. Josepun Rartroap Company, 
Appellant. 


1. Railroads: KILLING stock IN city Limits. Proof of actual negli- 
gence on the part of the company is not necessary in order to au- 
thorize recovery for live stock killed on a railroad track within the 
corporate limits of a city, if the place be one where the company 
might have fenced but did not. 

: RATE OF SPEED. As matterof law, no rate of speed at which 
a train may be run constitutes negligence per se. Powell v. Railroad 
Co., 76 Mo. 86. 

3. ———: NEGLIGENCE. If the engineer in charge of a train, after dis- 
covering live stock on or near the track in danger, fails to use proper 
effort to avoid injuring them, the company will be liable for any 
injury done. 

4. : . If an engineer in charge of a train on an unfenced 

road sees live stock grazing quietly near the track, he is not bound 

to stop the train or take other precaution against collision; and if 
they take fright and run upon the track, it is sufficient if he does 
all he can to avoid collision after he becomes apprised of their 
danger. 
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Appeal from Marion Cireuit Court—Illonx. Joun T. Repp, 
Judge. 


REVERSED. 
Geo. W. Easley tor appellant. 
Thos. 1. Anderson tor respondent. 


Puiips, C.—This is an action for damages for killing 
the respondent's horse in the city of Palmyra, Missouri, 
through the alleged negligence of defendant’s servants and 
employes in running and managing one of its freight trains. 

The evidence on plaintiff’s behalf tended to prove that 
the town of Palmyra is an incorporated city ; that plaint- 
iff’s horse was grazing beside the track of the railroad, 
about eighteen or twenty feet distant; that the engineer 
could have easily seen the horse when approaching with 
his train from three to five hundred feet off; that just be- 
yond where the horse was grazing—some ninety feet — 
there was a public road crossing over the railroad track. 
On approaching this crossing the engineer gave the usual 
road crossing signal. On approaching, the horse ran down 
the ditch alongside the track, which ditch was three or five 
feet deep. The horse ran toward the road crossing which 
was his point of egress from the ditch. There was no ap- 
parent effort on the part of the engineer to check the speed 
of the train, which was running from ten to fourteen miles 
an hour, until the horse reached the crossing and attempted 
to cross the track where he was killed. 

Defendant's evidence, through its engineer, was to the 
effect that the engineer had frequently seen this horse graz- 
ing at or about this point, and that he never knew him 
before to run along aside the track at the approach of the 
train and attempt to cross the track; that he first saw the 
horse on the occasion of the injury about 300 feet off, as 
he approached with a freight train; that the horse remained 
22—79 





| 
| 
| 





—————————————————— eee a... 











338 SUPREME COURT OF MISSOURI, 


Young v. The Hannibal & St. Joseph Railroad Company. 








grazing until he ran within thirty feet of him, when he rar 
as described ; that he instantly gave the signal for applying 
the brakes, which was done; and that he reversed the en- 
gine and used every effort to avert the disaster; that owing 
to the character of grade at the point, hie was under neces- 
sity to run at the rate of speed stated; that he made no 
effort to check the train when he first saw the horse because 
he apprehended no danger until his movement to cross the 
track. 

On behalf of plaintiff the court declared the law to 
be: “Ifthe jury believe from all the facts and cireum- 
stances proved in evidence, that the defendant, its servants 
and agents, could, by the use of reasonable care and dili- 
gence, have avoided injuring plaintiff’s horse, it ought to 
find a verdict for plaintiff.” 

On its own motion the court gave the following in- 
structions : 

1. It was the duty of the employes of the detendant 
having the management of the locomotive and train to use 
a reasonable degree of care and skill in the management of 
said locomotive and train with the purpose of preventing 
injury to plaintiff’s horse, and if from all the facts and cir- 
cumstances proved, the jury find that the detendant’s em- 
ployes failed to use a reasonable degree of care and skill in 
the management of said locomotive and train, such failure 
was negligence, and if the jury further tind that the injury 
to plaintiff’s horse was caused by such negligence on the 
part of defendant’s employes in the management of the 
locomotive and train, the verdict should be for plaintiff, 
assessing the damages at a sum equal to the actual value of 
the horse. 

2. Unless the jury find from the facts and cireum- 
stances proved, that the employes of the defendant having 
the management of the locomotive and train did fail to 
use a reasonable degree of care and skill in the manage- 
ment of said locomotive and train, for the purpose of avoid- 
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ing injury to plaintiff’s horse, the verdict should be for 
detendant. 

The defendant asked a great many instructions, among 
which are the following, which the court refused : 

5. If the jury believe from the evidence that the horse 
was quietly grazing beside the track and fifteen or twenty 
feet from it when the engineer first saw it, yet the engineer 
was not bound to stop his train until the animal was in 
danger of being struck, and if the jury find from the evi- 
dence that the engineer did all he could to stop his train 
and avoid the injury after knowing of the danger of the 
animal, they will render their verdict for defendant. 

6. If the jury believe from the evidence that when 
the engineer first saw the horse it was quictly grazing be- 
side the track, and some fifteen or twenty feet from it, then 
this was not sufficient to require the engineer to stop his 
train or take any precaution to avoid an unexpected dan- 
ger, and if the jury find that the engineer did all he could 
to stop his train and avoid striking the animal after know- 
ing of its danger, they should find for defendant. 

The jury returned a verdict in favor of plaintiff for 
$100, Judgment entered accordingly ; from which the de- 
fendant has appealed to this court. 

The question to be decided arises on the instructions. 
The plaintiff seemed to think, and the trial proceeded on 
1, RAILROADS: Kill: the assumption, that if the injury occurred 
limits. within the limits of an incorporated town 
no recovery could be had without proof, first made by the 
plaintiff, of actual negligence on the part of defendant. 
This was evidently on the hypothesis that a railroad com- 
pany is not required to fence inside of the corporation. As 
to that the company may or may not fence. The con- 
sequence of not fencing at certain points on its line is 
a fixed liability resulting therefrom for injuries to stock. 
There are places within incorporated towns where the rail- 
road may fence, as where there are no streets or alleys, and 
the public travel and convenience would not be interrupted 
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by such fence. This matter has been reviewed and the law 
so settled in the case of Wymore ¢. ITann, & St. Jo. RR. 
Co., ante p. 247. 

It may be inferred, perhaps, from the statement made 
by plaintiff in this case, that the injury occurred at a street 
crossing, as it is called “a public crossing.” If it was a 
street and a point within the corporate limits where the 
company might not fence on account of obstructing a thor- 
oughfare, the absence of negligence on the part of the 
servants of defendant in running and managing the train 
would relieve the defendant from liability for the injury. 

As to the rate of speed the train was running, it may 
be as well to observe that, as a matter of law, no rate of 
9 ——-: rate of Speed is preseribed at which a train may 
eae. run, so that negligence per se may be pred- 
icated of it. Waher v. Railroad Co., 64 Mo. 267. Negli- 
gence is a relative term, and each case must, in large 
measure, depend on its own peculiar facts. What would 
be a negligent rate of speed under certain circumstances 
might be wholly blameless under others. So what would 
be in common parlance gross negligence in one state of cir- 
cumstances might be due caution in another. 

If, as a matter of fact, the engineer in charge of the 
engine knew the horse was at the point grazing and saw 


3. : negligence. him in time to check his train before reach- 





ing him, that fact of course was not sufficient to demand of 
him a slower speed. He had no reason to anticipate that 
the horse would take fright and attempt to cross the track. 
If on the other hand he saw the animal start down the 
ditch toward the road crossing, being cognizant, as he was, 
of the road at that point, and knowing the liability to take, 
under circumstances of danger, the very path to it, it be- 
came and was his plain duty to have immediately put forth 
every effort at his command, without peril to his train, to 
check it and avert the injury. And if, after discovering 
the horse in motion going toward the crossing, lhe could 
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have reasonably and safely so far stopped the train as to 
have avoided the collision, and neglected to do so, the de- 
fendant was clearly liable. 

Tn this view of the law the instruction given on plaint- 
iff’s request is defective because it did not go far enough. 
It failed to tell the jury that defendant was liable if the 
engineer, after discovering the danger, failed to use proper 
diligence and effort to avoid the injury. Wallace rv. Rail- 
way Co., 74 Mo. 594. This would not, however, be suffi- 
cient ground for reversal if there had been other instructions 
given covering this aspect of the law. But in neither of 
the instructions given by the court on its own motion, was 
this matter put before the jury, at least not with such per- 
spicuity as to lead their minds to the real matter constituting 
the negligence under the cireumstances. The instructions 
were too abstract. 

The defendant asked an “unnecessary number of in- 
structions, many of them presenting false issues, and some 
differing in no material particular from the principles laid 
down in those given by the court. 

The fifth and sixth instructions asked by defendant 
would have more nearly directed the minds of the jury to 
the real issue than any presented. The only 


4. ——: 





just criticism to which they are subject is the employment 
of the word “knowing.” It was hable to misapprehension 
orabuse in argument. The better expression would be 
“after being reasonably apprised of the danger to the 
horse.” 

There is no reason why the trial judge could not in 
two instructions clearly embody the whole law applicable 
to the facts of this case, and reject all the rest offered. In- 
structions, while avoiding commentary on the evidence, 
ought not to be mere abstractions ; but should be so applied 
to the facts of the particular case on trial as to aid the jury 
in applying the faets to the law. Zimmerman v. Railroad 


Co., 71 Mo. 490, 491. 
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In order that this case may be properly placed before 
the jury, the judgment of the circuit court is reversed and 
the cause remanded. All concur. 





Biakeiy vy. Tue Missourr Pacirie Rartway Company, Ap- 
pe Mant. 


Appeal from a Justice, when Triable. When an appeal froma 
judgment of a justice of the peace is not taken on the same day 
that it was rendered, and no notice of such appeal is given, it can- 
not be tried at the first term of the appellate court unless by the 
consent of both parties, or unless the appellee shall enter his ap- 
pearance on or before the second day of such term. 


Appeal from Buchanan Circuit Court—tllox. J. P. Gruss, 
Judge. 


REVERSED 
I. J. Portis and Smith & Krauthoff for appellant 
S. B. Green for respondent 


Norton, J.—It appears from the record in tnis case 
that the suit was commenced before a justice of the peace, 
and that on the 11th day of August, 1880, the defendant 
failing to appear, judgment by default was rendered for 
plaintiff, that within ten days thereafter defendant filed a 
motion to set aside the judgment, which being overruled 
defendant on the same day appealed to the circuit court of 
Buchanan county, which appeal was returnable to the term 
of said court beginning on the first Monday in September, 
1880. The record does not show that any notice of this 


appeal was given, nor does it show that plaintiff, who was 


appellee, entered his appearance on or before the second day 
of said September term, but it shows that on the 27th day 
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of September judgment by default was rendered against 
defendant, and that the attention of the court was specific- 
ally called in the motion for new trial to the fact that the 
trial was had without any entry of the appearance of the 
appellee, as required by law, and without any notice of 
the appeal having been given. It has been held by this 
court that when an appeal from the judgment of a justice 
of the peace is not taken on the same day that it was ren- 
dered, and no notice of such appeal is given, it cannot be 
tried at the first term of the appellate court unless by the 
consent of both parties, or unless the appellee shall enter 
iis appearance on or before the second day of such term. 
Vay v. TTann. & St. Jo. R. R. Co., 51 Mo. D793 Blake t. 
Downey, 51 Mo. 457; Transier v. St. Louis, KL C. & N. Ry 
Co., 54 Mo. 189. 

For the error committed in this respect, the judgment 
will be reversed and cause remanded. All concur. 





THe Stare, Appellant, v. CANNON. 


1. Perjury in Returning Property for Taxation. To sustain an 
an indictment against a tax-payer, under section 34 of the Revenue 
Law of 1872, (Wag. Stat., 1165,) for perjury in making a false affi- 
davit toa property list for assessment, it is not necessary that the 
assessor should first have notificd the board of equalization of the 
perjury, and that the board should upon examination have found 
the tax-payer guilty. The provisions of the statute in reference to 
these matters relate only to the civil liability imposed for the false 
return. 





2. . Underthe Revenue Law of 1872 the assessor was bound 
to perform his whole duty in making an assessment between the 
first days of August and January in each assessment year. After 
the latter date he had no power to administer the tax-payer’s oath 
to his property list. An oath administered after that date wasa 
nullity, and if false, did not constitute perjury. 
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Appeal from Cape Girardeau Cireuit Court.—Ilox. D. J. 
Ilawkixs, Judge. 


AFFIRMED. 
D. I. MeIntyre, Attorney General, for the State. 
Wilson (‘ramer for respondent. 


Puitirs, C.—The detendant was indicted at the May 
term of the circuit court for Cape Girardeau county, for 
perjury, for making false affidavit to his property list for 
assessment. 

As the indictment was quashed for insufficiency, it is 
necessary to present such portions of it as bear upon the 
questions to be decided. It charges, in substance, that the 
assessment was made for the year beginning August Ist, 
1878, “that in the execution and performance of his (the 
assessor's) said duty as such assessor, the said Ilenry L. 
Caldwell (the assessor) on the 12th day of March, 1879, 
called at the office and place of business of” defendant, and 
alleges that the said affidavit was then and there adminis- - 
tered to him by the said assessor. The indictment proceeds 
to set out, with detail, the facts showing wherein the afli- 
davit was false, but it does not charge that the assessor gave 
the notice to the board of equalization, or that any steps 
were taken, or proceedings had before said board to ascer- 
tain whether the defendant was guilty of the false omission, 
as pointed out by section 34 of the Revenue Act. 2 Wag. 
Stat., p. 1165. Otherwise the indictment sufficiently charges 
the offense of perjury under said section. 

The objections made to the indictment are, that it does 
not sufficiently charge the offense of perjury under section 
1, page 476, Wagner’s Statutes; nor is the same good as a 
misdemeanor, under section 4, page 476, Wagner's Statutes, 
and if it were, it is manifest on its face that the offense is 
barred by the statute of limitation. It is also objected that 
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the indictment is bad because it does not set out that any 
proceeding was first had before the board of equalization, and 
that this board found the defendant was guilty, and made the 
order for the treble assessment against him as provided in 
said section 84; and because it appears that at the time the 
assessor is alleged to have made the assessment and admin- 
istered the affidavit he was not authorized under the statute 
to administer such oath. The cireuit court sustained the 
objections and quashed the indictment. The State has 
brought the case here by appeal. 

It is too plain for argument that the indictment does 
not sufficiently charge the offense of perjury under the gen- 
l. peRIURY IN RE- eral criminal statute; because it does not 
Son TAZATIO“N. allege that the matter sworn to was mate- 
riai to any issue or inquiry in contemplation of that statute. 
It is not good as an indictment for a misdemeanor, for if it 
were otherwise well framed it is manifest on the face of the 
bill that it is barred by the statute of limitation applicable 
to such offense. Tt must be sustained, if at all,on the 34th 
section of the Revenue Law above referred to, which is as 
follows: “If any person shall, with intent to defraud, de- 
liver to any assessor a false list of property, it shall be the 
duty of the assessor to give notice in writing thereof to 
the said county board of equalization ; and the said board 
shall, on receiving such notice, give notice thereof to the 
person who shi WL have furnished such false list « 
und shall fix a time for the hearing of such matter, and if it 
appear that such person is not guilty as charged, the said 
board shall dismiss the matter, but if it appear that such 
person is guilty as charged, it shall be the duty of such 
board of equalization to ascertain the true amount and value 
of all property of such person subject to taxation, and to 
tux the same, % 7 and in addition shall, by way 
of penalty for furnishing such false list, treble the amount 
of taxes thus ascertained against such person; and such 
person shall be required to pay such treble amount. and 
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shall in addition thereto be liable to be punished for per- 
jury. 

We do not think the objection well taken that before 
an indictment can be sustained under this section it must 





appear that the matter had been brought by the assessor 
before the board of equalization, and that it had, on inves- 
tigation, found the tax-payer guilty, as therein provided. 
That part of the statute has reference necessarily to the 
civil method of ascertaining the delinquency of the person 
with a view to fixing upon him the treble liability. It is 
manifest that the legislature, in adopting this section, de- 
signed to present to the tax-payers the strongest argument 
that could spring froma sense of fear, by subjecting the 
delinquent falsifier to heavy pecuniary liability and to the 
pains and penalties of perjury. The words, “and shall in 
addition thereto be liable to be punished for perjury,” create 
the offense of perjury out of this violation of duty of citi- 
zenship to pay taxes on his property. There could, in the 
nature of criminal proceedings, be no necessary connection 
between the action or non-action of the board of equaliza- 
tion and the prosecution for perjury of a criminal offense 
against “the peace and dignity of the State.” 

It is suggested in argument, by respondent’s counsel, 
that “the false list must be made with intent to defraud, 
and whether such intent existed, is to be determined by the 
board of equalization.” To what end ina criminal pro- 
ceeding by the State should the board pass on this intent? 
Surely the learned counsel would not think it competent, 
on the trial of his client for perjury under this statute, for 
the State’s attorney to read before the jury the finding of 
the board of equalization that his client was guilty of the 
fraudulent intent?’ Insisting as he does, that the indictment 
is bad because it does not charge that the board found his 
client guilty, he must see that the fact of the board’s opin- 


jon and judgment against the accused would thus get before 
the jury, and the poison of the impression thus conveyed 
to the mind of the triers of the criminal charge, might be 
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impossible of eradication. Certainly no such injustice to 
an accused party of so grave offense as perjury could have 
been in the legislative mind in framing the section in ques- . 
tion. 

The remaining objection is more serious. By the law 
then in force the assessor was required to perform his whole 
2, en, duties In making the assessments between 
the first days of August and January of each assessment 
year. Wag. Stat., p. 1163, § 28. The whole provisions of 
this statute, considered together, clearly indicate that it was 
the purpose and scheme of the legislature that this officer 
should not tarry in his work beyond the allotted period. 
Ample aids in the way of deputies are provided to enable 
him to perform to completion his work. Ample time is 
allowed. Ile is required by section 28 to call upon the tax- 
payer at his office, place of business or residence, and de- 
mand a list of his property, which statement the party must 
swear to. The assessor, however, is not required to call 
again. Sut by section 29 he is required to leave notice and 
a olank list for the party to fill out, and the person to be 
assessed is required to make out and deliver, at such place 
as the assessor may designate, the sworn statement; and 
the assessor is to note the date of leaving the notice with 
the person so as to determine his liability to the penalty for 
failure to return his list as required within the time pre- 
scribed, Section 32 provides that if the list is not so fur- 
nished to the assessor, after he has called as aforesaid, and 
left the notice, the assessor may on his own view make out 
the list. Section 33 prescribes a double liability for the 
neglect to furnish the list by the party so notified. Section 
38 requires the assessor, as soon as he has completed lis 
assessment, and made out his books for the year, to return 
his books to the county clerk. Section 61 lmperatively 
requires the assessor to return to the county court “ on or 
before the 20th day of January in every year,” the assess- 
or’s books, verified by his affidavit. “And upon a failure 
to make such returns to the court on or berore the day above 
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mentioned, the court shall deduct twenty per cent from the 
amount of fees allowed to such assessor. And the clerk of 
the county court shall immediately make out an abstract 
of the assessment book * * and forward the same 
to the State Auditor, ete. And upon a failure to make out 
and forward such abstract to the auditor, on or before the 
20th day of February, the clerk shall forfeit fifty per centum 
of the fees which may be due for making such abstract, to 
be deducted by the State Auditor.” From all which it is 
plain that it was not within the contemplation of the law- 
makers that the assessor should, on the 9th day of March, 
after his books should be in the hands of the county court, 
and abstracted by the county clerk and forwarded to the 
State Auditor, be engaged in the official act of administer- 
ing an oath, which is preliminary to the preparation of the 
books for the county court. ILis liability tor failure to have 
his work completed had then attached. Ile himself would, 
on the 9th day of March, have been in default, and for the 


purpose of administering the oath in question touching the 


assessment of property for the antecedent year, he was 
Junctus officio. The law presumes that an officer had done 
his duty. And, therefore, the presumption is, that when 
the assessor administered the oath in question he had re- 
turned his books, and his duties were at an end, so far as 
administering oaths to the tax-payers is concerned. 

It is suggested that as by section 53 it is provided that 
“no assessment shall be considered illegal on account of 
any informality in making the assessment, ete., or on ac- 
count of the assessment not being made or completed within 
the time required by law.” It, therefore, was contemplated 
by the law-makers that an assessment might be made be- 
yond the prescribed time of January 1st. This is correct. 
The assessor might not have made the assessment on the 
lists sent him before the expiration of the year, and the leg- 
islature, to preserve to the public revenue the tax, made 
this exception. But the administering of the prescribed 
rath by the assessor is to be performed at the time of the 
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tax-payer’s handing him the list. The extending the as- 
sessment is an after work of the assessor, and the assess- 
ment made beyond the time is validated by said section 538, 
and nothing else. 

As the assessor was only authorized to administer the 
oath as an incident to his official duty, to be performed 
within a prescribed period, I hold that beyond that time 
he was not authorized to administer the oath in question, 
especially to make it the basis of a criminal proceeding for 
perjury. 

The judgment of the circuit court is, therefore, af- 
firmed. All the commissioners concur. 

Noxronx, J., concurred in the result. 





Rozzetite Y. Tue Tlannipat & Sr. Joserun Rarmroap Com- 
PANY, Appellant. 


1. Railroad: pAMAGE TO CATTLE: CompLAINT. A complaint in an ac- 
tion under the 43rd section of the Railroad Law for killing cattle, 
alleged that the cattle ‘came upon the track and were run over and 
killed at a point on the same where it passes through uninclosed 
lands and ata point on said road where there was no public or 
private crossing.” Jleld, that these averments sufliciently negatived 
the possibility that the killing took place in a city, town or village, 
oratastation. See Wader. Mo. Pac. R'y Co., 78 Mo. 362. 

2. : puty to FeNcE. The fact that a railroad track runs parallel 
with and adjoininga public highway or another railroad track, does 
not exempt the company from the duty of fencing when it passes 
through inclosed and cultivated fields or uninclosed lands. 





Appeal rom Clay Cireuit Court—ILlonx. GrorcE W. Dunn, 
Judge. 


AFFIRMED, 


G.W. Easley tor appellant. 
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Rozzelle & Spiker and Simrall & Sandusky tor respond- 
ent. 


Henry, J.—This action was instituted in the cireuit 
court of Clay county to recover double damages of defend- 
ant for killing four steers, the property of plaintiff. The 
petition alleges that the cattle “came upon the railroad 
track and were run over and killed at a point on the same 
where it passes through uninelosed lands, and at a point on 
said road where there was no public or private crossing,” 
and where said road was not fenced. Plaintiff had judg- 
ment from which this appeal is prosecuted. 

The first question relates to the sufficiency of the peti- 
tion, and it is contended that “for aught that appears in 
1. BAILHOAD: dam the petition the animals muty have been 
plaint. killed in a city, town or village, or at a 
station.” This question was recently passed upon by this 
court in Rutledge v. Hann. & St. Jo. R. R. Co., 78 Mo. 286, 
and decided adversely to defendant, and we might dispose 
of this by a simple reference to that case, and will only add 
that in speaking of the subdivisions of a tract or tracts of 
Jand embraced in town or city plats, they are almost invari- 
ably mentioned as bloéks or lots, and when one speaks of 
a tract of land, he is understood to refer to a tract not so 
subdivided. The petition might, and, as the suit was com- 
menced in the circuit court, should have been more specific, 
but, after verdict, we must hold it sufficient. 

Appellant’s counsel also insists that at the point where 
the cattle were killed, the defendant was under no obliga- 
2 —-: duty to tion to fence. The plaintiff was driving a 

— lot of cattle from Kansas City, north, and 
the four that were killed strayed from the public road and 
passing over the St. Louis, Kansas City & Northern Rail- 
way got upon defendant’s track and were killed by a train 
of cars. “For some distance before you reach the cross- 
ing,” said a witness, “the defendant's track, the track of 
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the St. Louis, Kansas City & Northern Railway, and a 
publie road, run alongside of and parallel with each other. 
The track of the St. Louis, Kansas City & Northern Rail- 
way is south of and about ten feet distant from defendant's 
track, the public road is south of the track of the St. Louis, 
Kansas City & Northern Railway, and runs immediately 
along the edge of the embankment upon which it is built, 
und the Missouri River is south of and close to the public 
road. There isa strip of beach between the public road and 
the river.” The two railroads and the public road run par-. 
allel with each other for about 200 yards west of the cross- 
ing and the cattle got on detendant’s road about fifty yards 
above the crossing. 

The ease ot Ruth dge vt. Radroad Co., supra, decided 
this question also. The object of the statute is to afford 
protection to private property, as well as to passengers on 
trains. The owner may lawfully permit his stock to run 
at large, and, if they stray upon the track of a railroad it 
is no detense that the highway and the railroad run parallel, 
and that the right of way of the company adjoined the 
highway. A highway and a railroad track might so run 
tor miles through uninclosed prairie Jaifd upon which thou- 
sands of cattle are grazing. Such was the case with several 
of the railroads in this State when the Double Damage Act 
was first enacted. It does not follow because a railroad 
right of way is parallel to and adjoining a public road, that 
the railroad built upon that right of way, does not run 
through the land upon which the highway is established 
and opened. 

Nor does the fact that the track of the St. Louis, Kan- 
sas City & Northern Railway Company lay between the 
detendant’s road and the highway, and that the two rail- 
road tracks were but nine feet apart, excuse the defendant 
trom erecting fences. The St. Louis, Kansas City & North- 
eru Railway is but an easement over the land it oceupies. 
The duty of fencing is imposed on each road, and even if 
the other road had erected the required tence adjoining the 
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highway, and the cattle had strayed from the highway on 
to that road through a defect in the fence occasioned by 
an accident which would have exempted that company from 
liability had they been killed on that road, and from that, 
had strayed upon defendant’s road and been killed, the de- 
fendant would have been liable to the owner. 

Judgment affirmed. All concur, Hoven, C. J., in the 
result. 





Rreper Y. Rrever, Defendant, and WeEnrManxn, Appellant. 


Gift by Wife to Husband. li it be allowable at all for a married 
woman to make a parol gift of her separate personal property to 
her husband, since the Married Woman's Property Act of 1875, 
(Acts 1875, p. 61,) the conservation of the legislative purpose as 
evinced in that act, should at least incline the courts to exact the 
most cogent proof to establish such a gift. 

Conversion by Husband of Wife’s Property: HER REMEDY: 
Equity. A married woman whose separate personal property had, 
without her consent, been delivered by her bailee to her husband, and 
by him been converted to his own use, brought this action to subject 
to the payment of the indebtedness thus arising a stock of goods in 
the hands of her husband, and praying for the appointment of a re- 
ceiver. The goods were not the identical property converted, but 
were purchased in part, but in part only, with the proceeds of that 
property. Held, that the equitable principle which prevents the 
following of a trust fund after it has changed its form and become 
mingled with and undistinguishable from the rest of the trustee’s 
property, had no application, and that the action could be main- 
tained. 

: : CREDITORS’ BILL: DISTRIBUTION OF FUND. Held, also, 
that in ‘euch case the married woman had no lien at the outset, and 
did not acquire one by the institution of the action ; that her posi- 
tion was that of a general creditor, and she was entitled to share 
pro rata, and not otherwise, with other general creditors who had 
come in and proved up their demands before distribution of the 
fund in the hands of the reeciver; but that her equity was supe- 
rior to that of the bailee, who was also one of the general creditors 
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and had proved up, and that she was entitled to full satisfaction 
before he received anything. 


Appeal trom Franklin Cireuit Court.—llox. Joun W. Boorn, 
Special Judge. 


REVERSED. 
John R. Martin tor appellant. 
J.C. Niskaddon tor respondent, 


Puities, C.—In May, 1878, the plaintiff filed her peti- 
tion against the defendant Charles Rieper, alleging in sub- 
stance, that she was married to defendant on the 8th day 
of August, 1877, in the city of St. Louis; that at the time 
of her marriage she was the owner and possessed of $1,400 
in money, and other personal property named, and that her 
husband had no property whatever; that defendant imme- 
diately after the marriage took possession of said money 
and has never accounted theretor to her; that soon after- 
ward he began and continued toward her a course of treat- 
ment that was contemptuous, cruel and at times barbarous 
—specifying many of the acts. It was then alleged that 
out of said money defendant used about $65 in purchasing 
furniture for their house, and the balance he used in pur- 
chasing a stock of goods at South Point in Franklin county, 
of one Klebba, by whose name the store was known; and 
that said money is all invested in the goods now in said 
store; that defendant is threatening to dispose of said goods, 
and to leave the country and entirely desert the plaintiff, 
and refuses to account to her for said money or any part 
thereot; that if he sells or otherwise (lisposes ot said goods, 
ete., she will have nothing wherewith to support herself or 
her infant daughter by her former husband. It is then 
averred that she did not at any time consent in writing for 
defendant to reduce said Inoneyv or property to his posses- 
sion. She prayed the court for the appointment of a re- 
ceiver to. take Possession ot the goods and sell the same 
23—79 
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under the direction of the court, and that out of the pro- 
ceeds the sum of $1,400 be set apart as her separate prop- 
erty, for the appointment of a trustee, ete., and for all 


proper and hecessary orders, deerees, ete., and tor all proper 
relief. The petition was verified by affidavit. 

Atterward, at the July court plaintiff filed an applieca- 
tion for an injunction in aid of the said suit, and for the 
appointment of a receiver. The defendant appeared and 
took issue, and on hearing the application for the appoint- 
ment of a receiver the court granted the application and 
appointed the appellant here, Louis Welhrmann, receiver, 
who, pursuant to orders and directions of the court, ac- 
cepted the appointment, qualitied by giving the required 
bond, took possession of the said goods, and sold them as 
directed by the order of the court. The order of the court 
provided that any party interested might apply to the judge, 
in chambers, for further orders and directions, on giving 
reasonable notice to other parties in interest. At the No- 
vember term of said court the said receiver tiled his report 
us such receiver, showing the sale of the goods in compli- 
ance with the order of the court, and showing a net balance 
in his hands, after paying expenses, of $2,230.72, which re- 
port was approved by the court. 

The detendant answered tendering the general issue, 
except as to the coverture, which he admitted. 

Afterward, at the June term, 1879, Welhrmann came 
into court and filed an intervening petition, as the creditor 
of said Charles Rieper. IHe set out substantially the facts 
contained in the petition in regard to the purchase of the 
stock of goods trom Klebba, alleging, however, that only 
$500 in cash were paid down, and that for the balance of 
the purchase money the defendant and petitioner, Wehr- 
mann, executed their notes, payable to the order of Klebba 
and maturing at specified periods thereafter. It was averred 
that petitioner signed said notes as surety for defendant, 
Rieper, but that he became said surety at the request of 
both plaintiff and defendant, on the assurance ot plaintiff 
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that she would see him protected. Ile averred that at the 
instance of defendant he had taken up certain of said notes, 
amounting to the sum of $1,612.65, for which defendant 
had executed to him his note, dated November 12th, 1877, 
with interest from date at ten per cent ; that defendant had 
made certain payments thereon, specified ; that as such 
surety he had to pay the balance of said notes amounting 
to $1,400, with interest. The petition then alleged the in- 
solvency of defendant, except as to said goods, and denied 
that the plaintiff was a creditor of her husband, and charged 
that her claim was a fraud upon detendant’s creditors. It 
prayed the court to order the distribution of the proceeds 
of the goods in his hands among the creditors of defendant, 
Charles Rieper. 

On the same day other creditors of defendant, mer- 
chants in St. Louis, A. Frank & Sons, Nave, Goddard & 
Co., Nulsen & Co., filed like intervening petitions, claiming 
to be creditors of Charles Rieper on account of goods sold 
him for said store. Their petitions alleged that the goods 
were sold to defendant with the knowledge and consent of 
plaintiff, and upon the faith of defendant’s ownership of the 
store, and conclude with a like prayer for a pro rata distri- 
bution of the proceeds of the goods. Plaintiff answered 
the intervening petitions tendering the general issue, and 
re-asserting that the goods were purchased with her separ- 
ate honey, ete, 

The cause Was heard by Tlon. John W. Booth, special 
judge. The evidence was voluminous. Plaintiffs evidence 
well sustained the allegations of the petition in respect to 
the misconduct of her husband. Ile seems to have acted 
toward his wife as if his whole purpose in marrying Was 
to obtain possession of her money, and then Spurn her. 
She had $1,400 when they married, and a mortgage for 
$700. It appears that in anticipation of this marriage, 
Rieper, who was wholly impecunious, had negotiated for 
this stock of goods. The night after his marriage his wife 
handed to him $1,061.90 of her money, as she claims, to 
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save or keep for her. Tle gave back to her $100 and the 
mortgage, and the next day they went to Franklin county, 
and she handed this money and mortgage to said Welhr- 
mann to put in his safe. All are agreed that at least $900 
of this money went into the stock of goods. Defendant 
Rieper ran the business in his name, ignoring his wife as 
much as possible. The stock of goods bought of Klebba 
amounted to $3,600 by invoice, and the additional goods 
bought in St. Louis, made the aggregate of goods between 
$5,000 and $6,000, obtained by defendant, yet the amount 
on hand as realized by the receiver, on favorable sales, 
showed only $2,230 on hand when plaintiff filed suit. Whaat 
defendant did with the balance of this property is unex- 
plained. 

Welrmann testified, when first on the stand, that a 
few days after Rieper and his wife had taken stock, pre- 
liminary to consummation of the trade they came to him 
and stated that Klebba wanted security, and that he con- 
sented to go on the notes at the request of plaintiff. The 
next day, after others of his own witnesses had sworn that 
Mrs. Rieper was not with her husband there, and was not 
present when the notes were made, Welirmann asked to 
come back on the stand, and then stated that the day before 
this the plaintiff was there when he proposed that he go 
on the notes. When Charles Reiper, who seemed to be 
active against his wife throughout her struggle to save her 
own, Was first on the stand, he testified that it was before 
he was married at all that Welirmann agreed to go on the 
notes. As this was so utterly fatal to Welirmann’s claim 
that he had gone on the notes at the instance of Mrs. Rieper, 
this witness also came back on the stand next day and 
swore that it was after he was married when the notes were 
mentioned. Mrs. Rieper denied, in her testimony, the 
statement of Wehrmann touching his signing the notes at 
her instance, and denied all knowledge of the transaction. 

The evidence on the behalf of the St. Louis merchants, 


intervening petitioners, was to the effect that they had sold 
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goods to C. Rieper in the belief that he was the owner of 
the concern at South Point, though the witness from the 
firm of Frank & Sons testified that in August, 1877, he 
heard Mrs. Rieper say she gave her husband $1,000, that 
was paid on the stock. Whether this was before or after 
the sale of the goods by the house to Rieper, does not ap- 
pear. 

The court found the issue for the plaintiff, that she 
was the owner of the sum of 8900 in cash. at the time of 
the marriage, Which she handed to Wehrmann tor safe 
keeping after the marriage, and that he afterward. wrong- 
fully and without her consent, delivered it to the husband, 
with the intent that lie should invest it in the said stock of 
goods, which detendant did aceordingly so invest; which 
sum remained so invested at the time of the institution of 
this suit, and that the same was and is the separate prop- 
erty of the plaintith The decree then recited the facets of 
the appointment of the said Wehrmann receiver, the sale 
of the goods, ete. It found that the St. Louis creditors 
wefe entitled to have their claims paid out of the fund ris- 
ing on the sale of this property, pre rata, on the basis of 
the exclusion of the S900 from the aggregate indebtedness, 
after which the sum of S900 should le pari to plaintiff, and 
the balance be paid to petitioner Wehrmann., From this 
decree the petitioner Wehrmann has appealed to this court. 

I. There is no question but the money, contessedly 
owned by the plaintiff at the time of her marriage in 1877, 
was her separate property, under the provision of the act 
of 1875. See Acts 1875, i 61. This aet declares, 7nter 
alia, that: “Any personal property, including rights in 
netion, belonging to any woman at her marriage, or which 
may have come to her during coverture, ly gitt, bequest or 
inheritance, or by purchase with her separate money or 
mewns, ete., shall, together with all Income, increase and 
protits the reot, he and remain her separate property and 
under her sole control, and shall not be liable to be taken 
under any process of law for the debts of ler husband. 
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This section shall not affect the title of any husband to any 
personal property reduced to possession with the express 
assent of the wile, provided that said personal property 
shall not be deemed to have been reduced to possession by 
the husband, by his use, occupancy, care or protection 
thereof, but the same shall remain her separate property, 
unless by the terms of said assent, in writing, full authority 
shall have been given by the wite to the husband to sell, 
incumber or otherwise dispose of the same for his own use 
and benefit.” 

It is not deemed important, in this case, to discuss the 
question, Whether there is anything in this act that in any- 
wise obstructs the doctrine recognized prior to the adoption 
of the act, that a married woman might make a valid gift 
of her separate property to her husband, because the evi- 
dence in this case is not sufficient to establish a gift of the 
money in question, Certainly, in view of the positive pro- 
Vision in the act of 1875, allowing of no evidence of a re- 
duction of her separate personal property to possession by 
the husband, short of her “ assent in writing,” the conser- 
vation of the legislative purpose, as evinced in the said act, 
should incline the courts to exact the most cogent proof to 
establish a parol gift by the wife te the husband. The 
strong influence, which experience and observation have so 
long attested, of the husband over the mind and action of 
the wife, is in no degree less since the act of 1875 than 
prior thereto. And tor that very reason, as observed by 
Judge Nuapton, in Rody rs vt. Bank, 69 Mo, 565, * to put an 
end to all investigation the law plainly requires the assent 
of the wite to be in writing,” to obtain title to her property 
by possession. 

The fact that the court found from the evidence that 
the wite, in this case, left the money with Wehrmann, who 
turned it over to the lusband, cannot destroy the right of 
the wife to go against the husband for the money or its 
proceeds. It is true, as held in Rodgers v. Bank, supra, if 
Wehrmann, in violation of lis assumed duty to Mrs. Rieper, 
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turned the money over to her husband, the wife might have 
sued him directly at law as for a conversion. But in such 
action the husband would have been a necessary party to 
join with the wife. Rodgers vr. Bank, supra. And it is quite 
manifest, from the evidence in this case, that the husband 
would not have permitted the use of his name for such pur- 
pose, as he aided Wehrmann on this trial against his wife. 

Il. Appellant contends that the action of plaintiff 
cannot be maintained because it is manifest from the evi- 
dence that the specific goods, in which plaintiff’s money 
Was invested, were not on hand at the time of the institu- 
tion of this action. It is the well settled principle in equity 
that when the trust fund, like money, is turned into other 
form of property, and been so mingled with the mass of 
the trustee’s property that it is undistinguishable from the 
rest, the right to follow it specifically ceases, * because that 
right depends on the power of identifying the original prop- 
erty through any change in its original form.” J/i/s vc. 
Post, 76 Mo. 425, affirming same case in 7 Mo. App. 519. 
Theevidence in this case shows that the original amount 
of goods purchased was $3,600, to which were from time 
to time added other goods by purchases from the St. Louis 
creditor-merchants, and sales were made from the mass 
through a period of one year, averaging $10 or $15 a day. 
Whether or not any of the goods originally purchased were 
on hand when this suit was brought, is not ascertainable 
from the evidence. In such a state of the case the remedy 
between parties sut juris would unquestionably be an action 
at law for the value of the property thus merged in the 
mass. And if the petition in this case were so framed as 
to show that its sole object is to follow the specific tund 
into the goods, and to affix to tham the trust as such, we 
could not, under the facts in evidence, sustain it. Sut in 
our opinion such construction of the petition would be too 
narrow. <A femme covert cannot sue her husband at law. 
She ean only, in cireumstances like these, sue in equity. 


Story Eq. Plead., § 61; Walter v. Walter, 48 Mo. 140, 145. 
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Therefore the plaintiff had to resort to the form of action 
adopted in this case. The petition, conformably to the 
code of practice, sets out the facts constituting her cause 
of grievance. It shows that defendant obtained possession 
of her separate money without her written assent, and had 
invested the same in certain goods, ete., which was all the 
property he had; that he is squandering the property, and 
that she isin imminent danger of losing her debt unless 
he be restrained, and the property taken under the equity 
control of the court to enable her to realize the amount of 
her debt. The prayer of the petition is not to follow her 
money into the goods as a trust fund, but that the court 
appoint a receiver to take charge of the goods, and preserve 
the avails, and * out of the proceeds of said sale the sum 
of $1,400, (the amount of debt claimed.) be set apart for 
her sole and separate use.” and a general prayer for relief. 
This is no more than asking tor a judgment for her debt; 
and as her judgment could not be one ‘7 personam, she asks 
as a means of effectuating her judgment when obtained 
that the court administer the property in equity. 

Ill. The question arises, however, that as plaintitt 
had no lien on the property enforceable as such, in equity, 
did she not stand as a general creditor, or more properly 
speaking, a creditor at large? And if so. did she oceupy 
any Vantage ground over the intervening petitioners who 
are also creditors at large ¢ If she did occupy the position 
of a general creditor she was only entitled to a pro rata dis- 
tribution of the assets being administered in equity. By 
the mere institution of her suit she acquired no lien on the 
goods. The rule in equity is that “ equitable assets shall 
be distributed equally and port passu, among all the cred- 
itors, without any reference to the priority and dignity 
of the debts.” 1 Story Eq., § 544. As the general credit- 
ors were all before the court in the same action before final 
decree, it follows that the assets in the hands of the court, 
through the receiver, should have beeu distributed ratably, 
pori passu, among all the creditors, unless some higher 
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equity interposed, barring some one of the petitioners from 
the full benefit of the rule. 

As to the St. Louis creditors so named, there is nothing 
in the evidence conferring any higher equity than their 
claims. They should, therefore, be admitted to a pre rata 
distribution. And as between them and Welhrmann there 
is no inequality of right, and as to them he should be recog- 
nized in an equal pro rata share. But as between Welir- 
mann and the plaintiff, lam of opinion there is a superior 
equity in her favor in distributing the fund in question. It 
is true there is a conflict of testimony as to the cireum- 
stances under which he turned the money over to the hus- 
band. Whilst it is true the plaintiff, in one part of her 
testimony, admitted that she expected to put her money in 
the mereantile adventure, there was nothing in that which 
authorized the depositary, without her direction to him, to 
turn her money over to some one else to invest for her. 
Being a femme sole as to her separate money, she had the 
sume undisputed right as any other property owner to make 
her own investments on such terms and conditions as she 
saw proper. But Wehrmann, as if in concert with her 
husband, to appropriate this fund as of the lusband’s, let 
him have it to buy the goods in lis own name; and after 
her money was thus used and commingled with the hus- 
band’s goods, she was in a measure at his merey. Wehr- 
mann to this extent is not without an agency in producing 
uw loss to her, if one should result by reason of a lack of 
assets to re-imburse her. For this act of his, as already 
shown, he would have been liable to respond in damages to 
her, had she been free to sue him directly. The cireuit 
court has found, on a conflict of evidence, that Welhrmann 
was at fault in his trusteeship. We will not reverse that 
conelusion. As against him, therefore, she should be made 
whole out of the assets resulting from the products of the 
property in which her money was thus invested, before he 
is admitted to a participation in that fund. 


It must result trom this conelusion, that the cireuit 
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judge should have added to the indebtedness of the detend- 
ant the $900 due the plaintiff} which would have made the 
aggregate of indebtedness $5,129, instead of $4,229, as found 
in the deeree. Taking the said sum of $5,129 as a basis, 
the decree showid have been that after paying the costs, ete., 
the plaintiff is entitled out of the remainder of said sum 
of $2,230.72, to 900-5129, and the intervening petitioners 
as follows, to-wit: A. Frank & Son to 556-5129, Nave, 
Goddard & Co., 165-5129, Nulsen & Co., 63-5129, and Louis 
Wehrmann to 3484-5129. And as it appears that there is 
not sufficient of said sum to re-imburse the plaintiff the full 
amount of said sum of $900, by the admission of said 
Wehrmann to said distribution, it should be ordered and 
decreed that from the said distributive share of said Welir- 
mann there be retained so much as is necessary to make 
good to plaintiff the sum of $900. 

The judgment of the circuit court is, therefore, re- 
versed and the cause remanded, with direction to enter up 
judgment in accordance with this opinion. All coneur. 





Kersry, Appellant, vy. Tur Kansas Crry, 81. Josepn & Coun- 
cr, Buvrrs Ramroap Company. 


Incompetency of Fellow-servant. ‘lv enable a servant to recover 
of his master for injuries sustained through the instrumentality of 
a fellow-servant, it is not sufficient to show that the fellow-servant 
was incompetent and that the master was guilty of negligence in 
employing him. It must also appear that the fellow-servant was 
guilty of some act of negligence or unskillfulness directly contrib- 
uting to the injury. 


Appeal jrom Holt Circuit Court—llox. TL. 8. Keniry, 
Judge. 


AFFIRMED. 














OCTOBER TERM, 1883. 363 








Kersey v. Kansas City, St. Joseph & Council Bluffs Railroad Company. 


A. TT. Vori s and James W. Boyd for appellant. 
Strong & Mosman for respondent. 


Hloven, C. J—This is an action to recover damages tor 
injuries sustained by the plaintiff while in the service of 
defendant as brakeman on a train propelled by a locomo- 
tive which was at the time of the injury with the knowl- 
edge and consent of the defendant in charge of a fireman, 
who it is alleged the defendant knew was incompetent and 
unfit to manage a locomotive. The circuit court directed 
a non-suit, and the plaintiff has appealed. 

The petition is as follows: * That the defendant is and 
for more than four years last past has been a railroad cor- 
poration, duly incorporated under and by virtue of the laws 
of Missouri; that as such corporation defendant owns and 
operates and during the time aforesaid has owned and op- 
erated its railroad trom Kansas City to Council Blufts and 
through the station called Bolekow, in Andrew county ; 
that the defendant operates its said railroad by its agents, 
servants and employes; that about the month of July, 
1874, plaintiff was employed by defendant as a brakeman 
on detendant’s said railroad, and in and about the coupling 
of defendant’s ears; that while so cmployed, and while he 
was in the discharge of his duty as such brakeman on and 
about detendant’s freight ears at said station, about the 28th 
day of December, 1874, plaintiff was, by the mismanage- 
ment, carelessness and negligence of defendant, caught be- 
tween two of defendant's said cars and greatly injured, hurt 
and wounded, and plaintiff’s right hand was then and there 
greatly mashed, broken, bruised, hurt and injured; that in 
consequence of said injuries received as aforesaid, plaintiff 
was compelled to have his fore finger amputated, and his 
middle finger was and is stiff and useless ; that in conse- 
quence of said injuries plaintiff suffered great bodily pain 
for four months, during which time he was unable to attend 
to any business, and suffered great pain and anguish of 
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mind, by reason of all which plaintiff is damaged in the 
sum of $5,000. 

“Plaintiff further states that the injuries received re- 
sulted to plaintiff by reason of the mismanagement, care- 
lessness and negligence of the defendant in this: that at 
the time plaintiff was mashed, hurt and injured as aforesaid 
by defendant's said train of cars, there was no engineer in 
charge of or running the locomotive engine which propelled 
said train of cars, and said locomotive engine was then and 
there, without the knowledge or consent of plaintiff, and 
with the knowledge and by the permission and authority 
of defendant, being managed, controlled and run by a fire- 
man; that said fireman was not at said time and never had 
been an engineer, nor was he fit or competent to perform 
the duties of an engineer; that at said time said fireman 
did not have the necessary and requisite skill to properly 
run, control or manage a locomotive engine, of all which 
defendant, at said time, had full and complete knowledge.” 

It will be observed that this petition wholly fails to 
allege that the fireman was actually negligent, careless or 
unskillful in the management of the engine at the time 
plaintiff was injured, and that such negligence or unskill- 
fulness caused the injury. The general allegation that the 
“ plaintiff was, by reason of the mismanagement, careless- 
ness and negligence of defendant, caught between two of 
defendant’s said cars and greatly injured, hurt and wound- 
ed,” is expressly and specifically limited and explained by 
the subsequent allegation, to-wit: ‘ Plaintiff further al- 
leges that the said injuries resulted to him by reason of the 
mismanagement, carelessness and negligence of the detend- 
ant in this, that at the time plaintiff was mashed, hurt and 
injured as aforesaid by detendant’s said train of cars, there 
was no engineer in charge or running the locomotive which 
propelled said train of cars, but said locomotive engine was, 
then and there, without the knowledge or consent of 
plaintiff, and with the knowledge and by the permission 
and authority of defendant, being managed, controlled and 
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run by a fireman; that said fireman was not at said time 
and never had been an engineer, nor was he fit or competent 
to pertorm the duties of an engineer; that at said time said 
fireman did not have the necessary and requisite skill to 
properly run and control or manage a locomotive engine, 
of all which detendant, at the said time, had full and com- 
petent knowledge.” 

The fireman and the plaintiff were fellow-servants, 
(MeGowan r. Railroad C%., 61 Mo. 528) ; and the permission 
of the master that the fireman should act as engineer, was 
undoubtedly a temporary employment by the master of the 
fireman as engineer, The petition seems to have been 
framed upon the theory that if a servant is injured through 
the instrumentality of an unfit and incompetent fellow- 
servant, and the master has been guilty of negligence in 
employing such Incompetent servant, he will be liable to 
the injured servant although the incompetent servant was, 
at the time of the injury, guilty of no negligence or unskill- 
fulness. Such is not the law. The rule is, that where one, 
servant is injured by the negligence or unskillfulness of a 
tellow-servant in the performance of his duties, and such 
servant Was incompetent or unfit for the duties assigned 
him, the master will be liableif he was guilty of negligence 
in employing or retaining in his service such incompetent 
servant; but certainly the master cannot be held liable un- 
less the incompetent servant was guilty of some negligence 
or misconduct directly contributing to produce the injury. 
It is not enough that one servant is Injured while an incom- 
petent servant, known by the master to be such, is engaged 
in the same common employment. In the case of LZarper 
r. Railroad Co., 47 Mo. 567, there was an allegation that 
the plaintiff was injured by the mismanagement of the 
locomotive while under the control of the fireman. There 
is no such allegation here, and the judgment of non-suit 
eannot be disturbed. 

The judgment will be aflirmed. All the judges concur, 
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Tne State Vv. WHEELER, Appellant. 


1. An Instruction which assumes a contested fact, is bad. 


2. Venue. If the record in a criminal case fails to show that the 
venue was proven, the judgment must be reversed. 


Appeal Jrom Jasp r Cireuit Court—lTlox. JosEru CRAVENS, 
Judge. 


REVERSED, 
7. B. Haughawout tor appellant 
D. IT. McIntyre, Attorney General, tor the State. 


Putiips, C.—The defendant was indicted for burglary 
and larceny committed by entering a store-house through 
a window and taking a pair of boots. The court submitted 
the case to the jury solely on the offense of the alleged 
burglary, and not for the larceny. The jury returned a 
verdict of guilty of the burglary and assessed the punish- 
ment at three years’ imprisonment in the penitentiary. The 
defendant has brought the case here on appeal. 

Among the errors assigned by the appellant the one 
most complained of is the following instruction given by 
the court: “If the jury believe that soon after the com- 
mission of the burglary charged in the indictment, the prop- 
erty or any part thereof taken out of the building at the 
time of the burglary, was found in the possession of the de- 
fendant, such possession will be presumptive evidence of 
defendant’s guilt, and if such possession of such stolen 
property is not satisfactorily explained by the defendant, it 
will be conclusive evidence of his guilt, and the jury are 
further instructed that it devolves upon defendant to ex- 
plain such possession.” 

This instruction is faulty in that it assumes that the 
stolen property was taken out of the burglarized building. 
That was a fact to be found by the jury trom the evidence. 
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Otherwise the instruction, under recent decisions of this 
court, is unobjectionable. Respectable authorities are not 
wanting to the effect that recent possession of stolen goods 
unattended by other circumstances, is not presumptive evi- 
dence of the burglary. Daris +. People, 1 Park. Cr. Rep. 
447; People v. Frazier, 2: Wheel. Cr. Cas. 55; 2 Wharton 
Cr. Law, § 1605. But a contrary rule has been established 
in this and other states. State r. Babb, 76 Mo. 501, and 
authorities cited. 

It does not appear from the record that any venue was 
proven in this case, and for that alone, if there was no other 
defect apparent of record, the judgment of the cireuit 
court must be reversed. State v. Labb, supra. 

The cause is accordingly reversed and remanded. AJl 


coneur, 





Mornis v. Tue Hanninan & Sr. Josepn Rarroap Company, 
Appr ant. 


1 Railroads: pous_e DAMAGES FORK KILLING LIVE STOCK: PLEADING: 
JEOFAILS. In an action for double damages for killing plaintiff’s 
hog, (R. S. 1879, 2 809,) the petition alleged that the hog was killed 
at a point on defendant's railroad track where the same was not in- 
closed by a lawful fence sufficient to prevent the hog from getting 
on the track, and that plaintiff’s damage was caused by the failure 
of defendant toerect and maintain lawful fences sufficient to pre- 
vent the hog from straying on the track. Held, that this sufficiently 
showed that the animal came upon the track by reason of the com- 
pany’s failure to fence, and the petition was good after verdict. 

2. : . Itisthe rule that a railroad company is entitled 
to a reasonable time after it discovers its fences to be out of repair, 
or after it could inthe exercise of reasonable diligence have made 
the discovery, in which to make the necessary repairs, and until 
that time has elapsed is not liable under the 43rd section of the 
Railroad Law for animals killed on the track; but this rule can 
have no application in a case where it is shown that there was no 
fence at all. 
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3. Instructions: MARMLEss ERROR. This court will not reverse a 
judgment for error in instructions given below, if it is manifest that 
the appellant has not been injured. 


4. Railroads: riem pury to rence. Under the 43rd section of the 
Railroad Law, (R. 8. 1879, 2 §09,)the companies are required to fence 
everywhere along their lines outside of towns and cities, except at 
public crossings and depot grounds; and the fact that a public high- 
way runs alongside a railroad and adjoining it does not exempt the 
company from this duty. 


Appeal Jrom Buchanan Cireuit Court—ltox. J. 1. GRUBB, 
Judge. 


AFFIRMED. 
Geo. W. Easley tor appellant. 
Thos, Tyan for respondent. 


Iloven, C. J.—This is a suit under the 43rd section of 
the Railroad Law, (R.8., § 809,) for damages tor stock killed 
and injured by reason of the failure of defendant to erect 
and maintain fences as required by law. The petition con- 
tains three counts which are substantially the same, except 
as to dates and the description of the stock killed and in- 
jured. 

The first count is as follows: Plaintiff states that de- 
fendant is indebted to him in the sum of $15 for the killing 
Lnarnnoaps: double Of one hog, the property of plaintiff, by 
PP ee: bleak Aefendant’s engines and cars, which were 
a used and operated by the agents and serv- 
ants of defendant; that plaintiff’s said hog was killed as 
aforesaid on the Ist day of April, 1879, at a point of de- 
fendant’s railroad track and at a point where the same was 
not inclosed by lawful fence suflicient to prevent plaintiff’s 
said hog from getting upon defendant’s said track, and 
where said railroad track runs through, along and adjoin- 
ing the inclosed pasture-field of plaintiff; that the point 
where said hog got upon defendant’s railroad and where 


oe > 


said hog was killed is in Washington township, Buchanan 
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county, Missouri; that said hog was not killed at any pub- 
lie or private road crossing on defendant’s said railroad 
track ; that plaintiff has been damaged as aforesaid by rea- 
son of the failure of defendant to erect and maintain lawful 
fences sufficient to prevent plaintiff’s said hog from stray- 
ing on defendant’s railroad track as aforesaid ; and that by 
virtue of section 45, article 2, chapter 37, Wagner’s Stat- 
utes of Missouri, and of the amendment thereto, plaintiff 
is entitled to recover of defendant double the value of said 
hog; wherefore plaintiff asks judgment for $30 and costs. 

The sufficiency of this petition was assailed at the trial 
and is denied here. Under the decision of this court in 
Edwards v. Railroad Co., 74 Mo. 117, this petition is good 
after verdict. 

The defendant also contends that the judgment is with- 
out evidence to support it, inasmuch as no testimony was 
. offered from which it could be determined 
whether che defendant was guilty of negligence in failing 
to repair its fence, the plaintiff having failed to show low 
long the fenee had been down. In Clardy v. Railroad Co., 
73 Mo.°576, this court said that “after fences have once 
been erected as required by law, the company is only Hable 
fora negligent failure to maintain such fences; and it is, 
therefore, entitled to a reasonable time in which to make 
repairs after having knowledge of a defect therein or after 
that period has elapsed in which, by the exercise of reason- 
able diligence, it could have had knowledge of such defect.” 
The objection to the sufficiency of the evidence cannot be 
sustained in this case, as it does not appear from the record 
before us that the defendant ever constructed a lawful fence 
where the stock injured and killed entered upon its right 
of way. Indeed it is fairly inferable from the testimony 
that the defendant did not perform its statutory duty in 
that regard. Chubbuck v. Railroad Co., 77 Mo. 591. 

It is further contended that the court crred in not con- 
fining the jury toa finding of the value of the animals in- 
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& wieenmeneonet jured and killed. The instruction given 
aE SEER. by the court directed the jury to assess the 
damages “at such sum as they might believe from the evi- 
dence that plaintiff had suffered by the killing or injuring 
of his hogs, not to exceed the amount claimed in his peti- 
tion,” which was double the value of the hogs. There is 
no conflict in the evidence as ta the value of the hogs in- 
jured and killed, and the verdict of the jury on each count 
was for the precise sum which the witnesses stated they were 
worth, and the sum was doubled by the court. Conceding 
the instruction of the court to be erroneous, it is manifest 
that the defendant has not been injured thereby. 

The third count of the petition is for injuries to a mare 
which the testimony shows came upon the defendant’s right 
4. natzroaps: their Of Way from a public road which runs par- 

Guty te Sones. allel with the defendant's track and adjoins 
its right of way; and the defendant contends, on the au- 
thority of Walton v. Railroad Co., 67 Mo. 58, that in such 
case it is not liable for double damages for its failure to 





erect and maintain a lawful fence between its right of way 
and the highway, and that plaintiff’s action should have 
been brought under the 5th section of the Damage Act for 
single damages. The case of Walton r. Railroad Co. was 
decided under the statute requiring fences to be constructed 
when the right of way of the railroad adjoins inclosed or 
cultivated fields and uninclosed prairie lands. In that case 
it appeared that there was a strip of inclosed timber land 
lying on either side of the railroad and separating the right 
of way from the inclosed fields beyond, and it was held that 
the defendant was not liable for double damages, but only 
for single damages under the 5th section of the Damage 
Act. That decision is undoubtedly correct, but the point 
in judgment there is inapplicable here. In that case, it is 
true, the reasoning of this court in Robinson v. Railroad 
Co., 57 Mo, 494, was criticised, but the judgment was ap- 
proved as it was a suit for single damages under the 5th 
section of the Damage Act. The statute under which these 
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cases were decided, has been amended however, and what- 
ever difference of opinion may exist as to the duty of the 
railroad to fence under the old Jaw, we are all of opinion 
that fences are now required to be erected everywhere out- 
side of towns and cities, except at public crossings and 
depot grounds. Vide Rutledge v. Railroad Co., 78 Mo. 286, 
and Rozzelle rv. Railroad Co,, ante, Pp. 349, 

The judgment of the cireuit court will be affirmed. 
All the judges coneur. 


In another case between the same parties, Hoven, C. J., deliver- 
ing the opinion, said: The petition in this case is substantially the 
same as that in Morris v. Railroad Co., just decided, and for the reasons 
there given we hold it sufficient to support the judgment. There is tes- 
timony to support the verdict, and no error in the instructions, and the 
judgment will, therefore, be affirmed. Al]l concur. 


SHELDON V. STEPHENS ef a/.. Appellants, 


A Contract Construed. llaintiffs and defendants entered intoa con- 
tract by which plaintiffs were to buy, store, shell and ship corn for 
a commission to be paid by defendants. The contract stipulated (1) 
that the defendants ‘“‘ hereby agree to furnish money to pay for all 
the corn” the plaintiff's “ are able to purchase, the same to be deliv- 
ered at the town of Stewartsville from this date, (November 27th, 
1876,) until the Ist day of June, 1877, or if the” defendants “ wish 
to extend the time until the Ist day of September, 1877, they may 
do so at their option.” It further stipulated. (2) that the defendants 
should pay plaintiffs ‘33 cents per bushel as full compensation for 
all the corn purchased, cribbed, shelled and carred. The 33 cents 
per bushel t> be paid by the” defendants “ for the labor of purchas- 
ing, shelling, cribbing and carring of such corn, is to be paid when 
returns are had from the corn.” Plaintiffs also agreed to buy for 
defendants only. Defendants afterward (February 26th, 1877,) re- 
leased plaintiffs from their obligation to make further purchases, 
and none were made thereafter. In March it was agreed that the 
time for shelling should be extended till September Ist, 1877, and 
in consideration of this that defendants should pay plaintiffs part of 
the commission (2} cents per bushel) June Ist, 1877, and the re- 
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mainder September Ist. These modifications were made by written 
correspondence. In an action instituted June 13th, 1877, to recover 
2} cents per bushel commission on purchases made prior to Febru- 
ary 26th; J/eld, (1) That the first clause of the contract as originally 
made did not give the defendants the option of having any or all 
of the corn shelled at any time before September Ist; that it gave 
the option to have more purchased and delivered after June 1st and 
before September Ist, and the right to have any so purchased and 
delivered, shelled at any time before September Ist, but no other; 
(2) That the second clause did not give defendants an unlimited 
range of time within which to have their shelling done; that this 
provision was subordinate to the chief object and purpose of the 
contract, and either gave defendants the right to direct the particu- 
lar time at which it should be done within the period over which 
the contract extended by its original terms, or gave them the right 
to have it done within a reasonable time after the corn was delivered 
to the plaintiffs; (3) That the surrender by plaintiffs of their right 
to shell within the time fixed by the original contract construed 
either way, was the surrender of a valuable right, and constituted 
a sufficient consideration for the promise of defendants to pay part 
of the commission on the Ist day of June instead of “ when returns 
are had from the corn,” as originally stipulated, and that the action 
was, therefore, not prematurely brought. 


Appeal from Buchanan Circuit Court.—Illon. Jos. P. Gruss, 
Judge. 


AFFIRMED. 
Allen I. Vories for appellants. 
Strong & Mosman and Ramey & Brown for respondents, 


Martin, C.—This was an action for compensation in 
the form of commissions for services in purchasing, shell- 
ing and loading corn on cars for shipment on account of 
the defendants. It was commenced on the 13th day of 
June, 1877, in DeKalb circuit court, and taken thence by 
change of venue to Buchanan county. The action was 
brought upon a contract in writing, which consisted of a 
single instrument in the first instance, which was changed 
and modified by letters in writing which passed between 
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the parties, the plaintiffs contracting under the name and 
style of Ed. G. Sheldon & Co., and the defendants in their 
proper names or in the name and style of B. F. Stephens 
& Co. 

As the sole issue in the ease involves the construction 
of the contract, I will set it out in full: 

* Know all men by these presents, That the following 
contract and agreement this day entered into by and be- 
tween Thomas Stephens and DB. F. Stephens, in the county 
of Ford, and state of Illinois, parties of the first part, and 
Ed. G. Sheldon & Co., of the town of Stewartsville, in the 
county of DeKalb, and State of Missouri, parties of the 
second part, witnesseth : That the said parties of the first 
part hereby agree to furnish money to pay for all the corn 
that said parties of the second part are able to purchase for 
the parties of the first part, the same to be delivered at the 
town of Stewartsville, from this date until the Ist day of 
June, 1877, or if the parties of the first part wish to extend 
the time until the Ist day of September, 1877, they may do 
so at their option. Said corn to be delivered in cribs, sub- 
ject to the Inspection and approval of B. F. Stephens, one 
of the parties of the first part. When the corn is delivered 
in said cribs, to be considered the property of said parties 
of the first part, and entirely at their risk. Said cribs to 
be put up in such a manner as to protect the corn, subject 
to the approval of said B. F. Stephens—to be covered with 
boards. Said corn to be sound, merchantable corn, subject 
also to the approval of said parties of the first part, and 
received by them upon delivery in said cribs. The said 
parties of the second part agree to purchase all the corn 
they can for the said parties of the first part as long as the 
said parties of the first part shall be willing to pay the cur- 
rent price, but when they so refuse to do, the said parties 
of the second part may buy for themselves or other parties, 
as they may see fit. The said parties of the second part 
are to be governed by the parties of the first part as to the 
price they are to pay for corn at all times. If at any time 
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the market is in such condition that the parties of the first 
part do not care to pay the current price, then at such times 
only the said parties of the second part shall be at pertect 
liberty to buy for themselves, and the said parties of the 
first part may direct the said parties of the second part to 
commence buying again at their option. The said parties 
of the second part may enter into contracts with farmers 
to take their crops of corn, by the consent of the parties of 
the first part. In all cases where corn is contracted for, the 
parties of the second part are to consult the parties of the 
first part as to the price to be paid, and if the first parties 
give consent to buy the corn on contract, then the first 
parties are to take it and pay for the same at the contract 
price, when delivered in the crib, and if it is necessary to 
advance any money on the corn so contracted tor, before it 
is delivered, such money is to be advanced by the parties 
of the second part, and at their risk, and without interest, 
but the parties of the first part are to refund such money 
so advanced to the second parties when the corn is delivered 
in the erib at Stewartsville. The said parties of the first 
part agree to pay the parties of the second part three and 
three-fourths cents per bushel as full compensation for all 
the corn purchased, cribbed, shelled and carred tor the par- 
ties of the first part. The three and three-fourths cents 
per bushel to be paid by the first parties to the second par- 
ties for the labor of purchasing, shelling, cribbing and 
earring of such corn, is to be paid when returns are had 
from the corn. It is also agreed that the said parties of the 
second part may take eastern weights or weigh the same in 
their warehouse, at their option. It is also agreed be- 
tween the parties that in case eastern weiglits are taken, 
the parties of the first part are to lose all wastage through 
leakage, wrecks of cars, ete. The parties of the second 
part are at no time to. furnish crib-room for more than 
20,000 bushels. The said parties of the second part agree 
to shell and car the said corn at such times as the parties 
of the first part shall direct ; provided, always, the demands 
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are not in excess of the capacity of the sheller and storage- 
room in warehouse. If cars cannot be obtained, no ad- 
vantage to be taken by either party. 
Tuomas STEPHENS. 
LB. F. Srepuens. 
Ep. G. Suretpon & Co. 
Stewartsville, Missouri, November 27th, 1876. 





On which written agreement are the following indorse- 
ments, Which were also read in evidence: 

By mutual agreement, we, the parties above designated, 
as parties of the first part and parties of the second party, 
agree that the above mentioned storage shall be reduced to 
10,000 bushels. 

Tos. STEPHENS. 
LB. F. Srepuens. 
Ep. G. SHELDON & Co. 


We hereby release the parties of the second part from 
any further obligation to purchase corn for the parties of 
the first part on the within contract from this date. 

B. F. Stepnens & Co. 

Stewartsville, Missouri, February 26th, 1877. 


Gipson, Illinois, March 5th, 1877. 
Mr. SHELDON & Co. : . 
Dear Sir: My son is at home and tells me he has re- 
leased you from buying any more corn, which is all right, 
but I wanted the time of shelling the corn to be extended 
say sixty or seventy days longer in case we should wish it, 
which I think we will want to shell the most of it after 
June, for the way the market is now we will be bound to 
Jose money if we ship any ways soon. I hope you will not 
vuject to giving us longer time to sell and ship in, for it is 
no disadvantage to you, for the corn will not shrink any 
after June. Please anewer and tell me what you will do in 
regard to this matter. 
Yours respectfully, 
THos. STEPHENS. 
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P. 8.—If the price of corn gets up a little in the east 
and we can get a fair rate in freights, perhaps some of us 
will be out in April or May, and perhaps get you to buy 
some more corn for us all summer. 


STEWARTSVILLE, March 7th, 1877. 
Mr. THoMAs STEPHENS: 

Dear Sir: Yours received. We are willing todo any- 
thing that is consistent in regard to extending your time 
for shelling, for the market at present is flat and we do not 
wish you to lose any money. We have been working all 
winter and have received no pay, and don’t feel inclined to 
put off pay-day, but will make this proposition: We will 
extend your time to September Ist, 1877, if you will pay 
us two and three-fourths cents per bushel on the contract 
and release our storage by June Ist, or pay us for the same, 
We will then commence shelling for you at any time after 
fifteen days’ notice up to September Ist, when the remain- 
ing one cent per bushel will be paid as per contract. 

Yours respectfully, 
Ep. G. Suetpon & Co. 
Gibson, ILtinots, March 12th, 1877. 
Mr. Ep. G. Surtpon & Co., Stewartsville : 

Gentlemen: Yours of the 7th inst. received, and speaks 
like honorable men. You say you are willing to extend 
the time of shelling the corn we have until the Ist day of 
September, by us paying two and three-fourths cents 
per bushel of the commission we are to pay you by June 
Ist, and release your storage by that time, or pay you for 
storage after June 1st, which we are willing to pay you the 
two and three-fourths cents, and if we need your eribs 
longer than June Ist, we will pay you torit. Will do any- 
thing that is fair and honorable in all our dealings. You 
have now in your hands the money for the corn you shelled 
out of the warehouse, which can go toward the two and 
three-fourths cents per bushel. I do not know the amount 


of corn you shelled out of the warehouse. I suppose you 
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have it, and the balance, if any, we will pay you to make 
up the twoand three-fourths cents when we come out, which 
will be before June Ist. So we will consider the time for 
shelling the corn extended until September Ist, in case we 
want to hold our corn until after June. But of course we 
expect you to shell at any time we wish from this date until 
September Ist, by us letting vou know fifteen days before- 
hand, but we don’t expect to want you to shell any corn in 
June unless the market gets up and freights down. I 
would like if anything happens any of the cribs before we 
get out, you would fix them and keep an eve on the corn 
torus. By so doing you will much oblige and will be well 
paid, ete. 
Yours respectfully, 
THOMAS STEPHENS. 

STEWARTSVILLE, Missourr, March 19th, 1877. 
THOMAS STEPHENS, Ese. : 

Dear Sir: Yours of the 12th received, we consider 
now, as you say, the time extended to September Ist, by 
your paying us us stated by June Ist. We will have to 
insist on your emptying our cribs in front of the store, as 
we need the use of them badly, on or before June 1st. We 
can’t extend the time on them. In regard to the corn we 
shelled out of the warehouse, we returned you the same 
amount in your eribs and in the stable, and at the present 
time, nor at any previous time, have we had any of your 
money. Your son Frank will know that this is the case. 
Would also say that we are about selling our large sheller, 
as we do not wish to carry it over. It won't pay us to run 
two, and the little one is best adapted to our wants; would 
he glad to see you out soon. 

Yours respectfully, 
Ep. G,. Surtpon & Co. 
Ginson, Iuurors, March 26th, 1877. 


Mr. Suetpon & Co., Stewartsville, Missouri : 
Gents: Yours of the 19th inst. received, in which you 
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say that we may consider the time for shelling the corn ex- 
tended to September 1st, which is satisfactory to me. But you 
say you will need your cribs by June 1st, which I will try 
to empty some crib, if possible, either one of mine or yours, 
to give you room. I will do anything to accommodate ; 
also you say you are talking of selling your large sheller ; 
if so, it will discommode perhaps both of us, for when we 
get to shelling we will want to shell pretty fast, and per- 
haps you might want to shell at the same time, and the 
small sheller would not answer both of us. So I would 
like if you would be prepared to shell pretty fast when I 
commence shelling. I don’t believe we will get prices so 
we can make money before July or August, and perhaps 
not then, but 1 will be out in May, if not before, and make 
all things satisfactory between us, and if any chance of 
making money on corn, will want to buy more corn, and 
will get you to buy for us if we can agree. Vlease notice 
our cribs, and if any of them are likely to burst open, 
please make them safe at our expense. In April or May 
corn swells and then they will burst, if at all. 

Yours respectfully, 

Tios, STEPHENS. 


After this contract was submitted in evidence, the 
plaintitts proved that they had purchased and delivered to 
defendants under it prior to February 26th, 1877, 40,438 
bushels of corn. No evidence being offered by defendants, 
the court instructed the jury that the plaintitts were enti- 
tled to recover at the rate of two and three-fourths cents 
per bushel on the amount so delivered, with interest from 
the commencement of the suit. The court refused the tol- 
lowing instructions asked by defendants : 

1. Under the’ pleadings and evidence in this case the 
plaintifts cannot recover. 

2. The contract read in evidence gave the option to 
defendants to extend the time for the completion thereof in 
shelling and delivering the corn in question to the Ist day 
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of September, 1877, and from the letters read in evidence 
purporting to extend the time tor shelling and delivering 
the corn named on the cars to the Ist day of September, 
1877, there was no consideration for the promise in said 
letters contained, to pay betore the Ist day of September, 
1877. 

The jury returned a verdict in favor of plaintiffs and 
judgment entered on it for the sum of $1,262.31 and costs, 
from which the defendants appeal. 

It thus appears from the instructions asked by detend- 
ants that they did not concede any right of action on the 
contract to plaintiffs before the Ist day of September, 1577. 
Now, according to the language of the letters modifying 
the original contract, the intention of making two and 
three-fourths cents per bushel payable on the Ist day of 
June, 1877, is clearly expressed, That intention is admitted 
by defendants. But they contend that this modification is 
void and not binding for want of a consideration. It is 
argued that the only consideration upon which it rests con- 
sists of an extension of the time for shelling the corn to 
September Ist, 1877, and that under the contract betore 
modification, they possessed that identical right already. 
It, therefore, becomes necessary for us to examine more 
closely the provisions of the original contract, which are 
claimed to furnish them with the right to so extend the 
time of shelling the corn on hand prior to March 26th, 
1877. Ido not perceive how this right of extension can 
be derived from the provision, which reads as follows: 
«That the said parties of the first part hereby agree to fur- 
nish money to pay for all the corn that said parties of the 
second part are able to purchase for the parties of the first 
part, the same to be delivered at the town of Stewartsville, 
from this date until the Ist day of June, 1877, or if the 
parties of the first part wish to extend the time until the Ist 
day of September, 1877, they may do so at their option.” 
It is true a right of extension is reserved to defendants, but 
it relates only to the purchase and delivery of corn, and 
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says nothing about shelling or loading. Any extension of 
time for shelling and loading contained in this provision, 
would have to be incident to purchases made in pursuance 
of an extension of time tor the purpose of purchase and 
delivery, for no other extension is provided for, and no other 
ean be implied. And as the plaintiffs were relieved from 
purchasing any more, there would remain nothing for the 
option of extension to act upon. There could be no exten- 
sion of time for purchases as contemplated in the provision, 
and for that reason no implied extension of time for shell- 
ing and loading. The instruction of defendants which 
assumed that they had the right to extend the time for 
shelling and loading till September Ist, 1877, by virtue of 
this provision, was properly refused. That part of the 
original contract which reads: “ The said parties of the 
second part agree to shell and car the said corn at such 
times as the parties of the first part shall direct; provided, 
always, the demands are not in excess of the capacity of 
the sheller and storage room in warehouse. If cars cannot 
be obtained, no advantage to be taken by either party,” is 
not so easily disposed of. Upon its face it would seem to 
give to defendants an unlimited range of time within which 
they should have the privilege of directing the plaintifis to 
shell the corn purchased and delivered. Dut of course such 
a latitude of privilege would be unreasonable, The provis- 
ion is subordinate to the chief object and purpose of the 
contract. It is claimed by plaintiffs that they had the right 
to shell this corn within the period over which the contract 
extended by its original terms, and that the defendants 
could direct the particular times for shelling within that 
period. Such is the construction placed upon the contract 
by both parties in their written correspondence. As busi- 
ness men dealing with each other about the subject matter 
of their contract, and corresponding in the deliberate form 
of written letters about this very matter of time for shell- 
ing under the contract, their construction of its meaning is 
entitled to great weight, and I am inclined to accept it as 
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the correct one, especially as the controversy is solely be- 
tween the parties who-have adopted that construction. 
But I am satisfied that either their construction is the cor- 
rect one or another construction, not more favorable to 
defendants, which must be the ultimate one furnished by 
the law when contracts omit definitely the time within 
which performance is to be effected and covenants fulfilled. 
No time being expressed in this contract within which the 
defendants were required to direct the shelling of the corn, 
the law would impose on them the obligation to do it within 
a reasonable time after delivery of the corn, to be deter- 
mined by all the cireumstances of the case. Under this 
construction they would not have the right to delay the 
shelling till September, 1877, but only a reasonable time 
under all the cireumstances of the case, after the 26th day 
of February, 1877, which might and very probably would 
fall greatly short of September, 1877. Therefore, in sur- 
rendering the time for shelling, and accepting the time ex- 
tended to September 1st, 1877, the plaintiffs surrendered 
their right to shell within a reasonable time after delivery, 
and accepted a fixed and definite time, which compelled 
them to shell at any time before September 1st, 1877, upon 
fifteen days’ notice. This was the surrender of a valuable 
right under the contract, which was treated as such by the 
defendants, and for which they were willing to pay the 
greater portion of the commissions coming to plaintiffs by 
the 1st day of June, 1877, and before the shelling and load- 
ing was completed. It follows that under the only two 
constructions of which the contract is susceptible, the mod- 
ification which required the defendants to pay part com- 
missions on the Ist day of June, 1877, is supported by a 
valuable consideration and was properly enforced at the 
trial. Having held that the modification of the contract 
was a valid one, it is unnecessary to consider the point about 
the variance between the petition and the proofs. The pe- 
tition sets out the contract according to its legal effect as 
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produced by the modification, and there was no material 
rariance. 
The judgment is affirmed. All coneur. 











Newnam Y. Kenton, Appellant. 


Practice in Equity. <A decree in equity must be founded upon facts 
consistent with and embraced within the pleadings. The prayer 
for general relief authorizes the court to grant any relief within 
these limits, but not beyond. If a state of facts not pleaded is de- 
veloped at the trial, the pleadings should be amended; other- 
wise they cannot be made the basis of any relief. 


Appeal from Carroll Circuit Court.——llon. FE. J. Broappus, 
Judge. 


REVERSED. 


John I. Mirick for appellant. 
fale & Sons tor respondents. 


Puruips, C.—This is a bill in equity. The petition 
states that plaintiffs are husband and wife; that the wife 
contracted with the defendant Kenton, to the eftect that, as 
her agent and trustee, he would purchase certain described 
real estate in the town of Norborne, in Carroll county; that 
she furnished the- money, and the title was to be taken in 
the name of the defendant, and immediately thereafter he 
should convey to her; that the money was accordingly 
furnished, the purchase made by defendant and the title 
conveyed to him by the vendor. The petition then averred 
that soon after said purchase the plaintiff, with the consent 
of defendant, entered into the possession and enjoyment of 
the premises, and had ever since so held the same, making 
large and lasting improvements thereon, such as erecting a 
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house, ete., at the outlay of about $1,000. It is averred 
that the defendant, though often requested thereto, has 
wholly failed, refused and neglected to make conveyance 
to the plaintiff Margaret, as he had agreed to do, and as in 
equity, ete., he was bound to do. The prayer of the peti- 
tion is fora deeree requiring the defendant to execute to 
her a good and sufficient deed vesting in her the right and 
title so acquired by defendant. and for proper relief. The 
answer is a general denial. 

The bill of exceptions recites that: ‘“ The plaintiffs, 
to sustain the issues on their part, offered evidence tending 
to prove the facts set forth in the petition. The defendant, 
to sustain the issues upon his part, offered evidence to sus- 
tain the allegations pleaded in his said answer. This was 
all the evidence ofiered.” 

Upon this state of the case the court rendered the fol- 
lowing decree : 

* Now at this day come the parties, by attorneys and 
in person, and each party being ready for trial on the plead- 
ings, and the court, after hearing the testimony for plaint- 
iffs and defendant, and the argument of counsel, finds the 
facts to be as follows: That on or about the 17th day of 
January, 1876, the defendant, under and by virtue of a 
verbal contract, entered into between him and the plaintiff 
Margaret P. Newham, purchased of one M. C. luff and 
wife the real estate described in the petition for and on ae- 
count of the plaintiff at and for the sum of $230; that by 
the contract and agreement between the said M. P. New- 
ham and defendant, the deed to said real estate was made 
to defendant as trustee for the plaintiff, and that said deed 
has been duly made and recorded in Carroll county, but 
that said deed does not express said trust ; that shortly after 
said purchase as aforesaid, a further contract and agreement 
was made and entered into between plaintiff M.P. Newham 
and the defendant to this effect: That plaintiff M. P. 
Newham and the defendant would erect and build a two 
story frame storehouse, of the kind and character mentioned 
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in the petition, on said lot; that each party was to bear 
half of the cost of the building and the defendant to pay 
one half of the purchase money for said lot, and each to 
be and become equal owners of said house and lot. The 
plaintiff M. P. Newham, in the summer and fall of 1876, 
built and erected said storehouse at a cost of $800; that 
defendant Kenton furnished labor and material for said 
building to the amount of $100 only; that plaintiff has 
held and occupied said building from sometime in the fall 
of 1876 up to the present time; that defendant has failed 
and refused to carry out said contract either by executing 
a deed to plaintiff for an undivided half of said lot or by 
paying his half of the balance of the cost of said building ; 
and that the balance due from defendant to plaintiff M. P. 
Newham on half the cost of lot and building, after a full 
settlement of lot and house transaction, is the sum of $339 
up to date. It is, therefore, ordered, adjudged and decreed 
by the court that the said defendant, Thomas Kenton, exe- 
cute and deliver to plaintiff a good and suflicient deed con- 
veying to said plaintiff, Margaret P. Newham, an undivided 
one half of said real estate, to-wit: Twenty-five feet off the 
south end of lots numbered 9,10, 11 and 12, in block num- 
ber 16, in the town of Norborne, Carroll county, Missouri, 
and that, in default of the execution of said deed, all the 
right and title of the defendant, Thomas Kenton, in and to 
said undivided one half of said real estate be divested, and 
vested in plaintiff Margaret P. Newham. And it is further 
ordered and adjudged that plaintiff, M. P. Newham, have 
and recover of the defendant, Thomas Kenton, judgment 
for the sum of $339, together with the costs of this suit, 
which are taxed at the sum of $——, and that execution 
issue therefor.” 

From this decree, after an ineffectual motion for a new 
trial and in arrest, the defendant has appealed. The ques- 
tion to be decided is, as to the propriety and right of this 
decree. 

It was ever the rule in equity to set out with particu- 
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larity and the utmost circumspection as to truth, the facts 
forming the gravamen of the complaint. The bill being 
addressed to “the forum of conscience,” the whole facts 
should be disclosed that the chancellor might ex aequo et 
bono make decree. The code of practice applicable alike 
to actions at law and in equity requires “a plain and con- 
cise statement of facts constituting the cause of action.” 
The facts thus stated constitute the cause of action and 
none other. It is a great misapprehension to suppose that 
one cause of action can be stated in a bill in equity, and by 
some sort of comprehensive flexibility of chancery juris- 
diction relief can be administered growing out of a state of 
facts not embraced within the facts pleaded. 

The rule that under the general prayer for relief a party 
may have any relief to which he may show himself entitled, 
is limited to relief founded on and consistent with the facts 
set out in the bill, and not such as may be proven at the 
hearing. McNair v. Biddle, 8 Mo. 257; Wilkin v. Wilkin, 1 
Jolin. Ch. 111. So Napton, J.,in Mead v. Knor, 12 Mo. 
287, said: “It is not denied that a court may grant, under 
the prayer for general relief, a relief different from the spe- 
cific relief sought; but the decree must be warranted by 
the allegations and proofs. The testimony of Mead (the 
Witness) put a new face upon the transaction—and if there 
was a fraudulent combination between him and the defend- 
ant, it was proper that the bill should be modified to suit 
this altered state of things, but this was not asked, and the 
least which the court could do was to dismiss the bill with- 
out prejudice.” In Duncan v. Fisher, 18 Mo, 404, Gamble, 
J., aptly said: “The change made in our practice does not 
relieve the parties from the necessity of establishing by evi- 
dence the case made in their respective pleadings, or au- 
thorize a verdict on evidence which shows a different right 
of recovery.” In Irwin v. Chiles, 28 Mo. 576, 578, Rich- 
ardson, J., declared that “a party is not entitled to a judg- 
ment on a finding of facts different from any theory of the 
case set up in the petition or answer.” In Harris v. Rail- 
25—79 
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road Co., 37 Mo, 310, Wagner J., with emphasis, said: 
“The statute permits a party to amend his petition after 
his evidence has been given, to make it conform to the 
proofs; but no such thing was attempted in this case. It 
then presents the singular spectacle of declaring for one 


cause of action and obtaining judgment for another and 
different cause. Such a course of procedure is destructive 
of all certainty in pleading, and can neither be tolerated 
nor encouraged.” 

Now, what was the issue tendered by the petition and 
answer in the case at bar? It was simply and singly 
whether the plaintiff furnished the purchase money for the 
lot in question under the arrangement alleged, that defend- 
ant should receive the title in trust, and whether he had 
violated his obligation in that respect to convey to plaintiff. 
The evidence offered, so recites the bill of exceptions, tended 
to maintain the issues respectively made. And yet on this 
state of the pleadings and proofs the court made the decree 
herein quoted. The decree is based on a new and supple- 
mental contract not embraced nor in the remotest degree 
referred to in the petition. Such a decree cannot be de- 
fended either on authority or principle. In principle it is 
little, if at all, distinguishable trom White vr. Rush, 58 Mo. 
105, which was an action of ejectment. The answer put 
in issue the validity of the title under which plaintiff claimed, 
because there was no notice of the sale under the deed of 
trust through which the title came. Issue was taken on 
this new matter. The court was not content with finding 
the issues for defendant, but went further and adjusted the 
equities between the parties touching taxes, ete., which had 
accrued on the land, and rendered judgment for them. 
This court held there was nothing in the pleadings justify- 
ing the judgment, and it was, therefore, error. 

How the evidence, on which the decree under review 
purports to be based, got before the court, is not apparent. 
It was not competent under the general denial for the de- 
fendant to introduce it. It was not an issue within the 
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allegations of the petition; and as it was predicated on a 
state of facts supervenient, they constituted new matter 
which the defendant could avail himself of only by plead- 
ing them specifically in the answer. Greenway v. James, 34 
Mo, 328; Northrup v. Miss. V. Ins. Co., 47 Mo. 443, 444. If 
they were developed in the progress of the trial, and either 
party wished to avail himself of them, an application 
should have been made to the court for leave to amend. 
To the bill thus amended the defendant would have the 
right to plead, and quite possibly other and important ques- 
tions of law might arise thereon. 

Respondents’ counsel suggest that the appellant ought 
not to complain of the error, as under the decree he ob- 
tains a half interest in the lot and improvements. But the 
court, Whilst leaving in him an undivided interest in the 
property, went further, and rendered a judgment ( per- 
sonam against him for $339. In other words, under a peti- 
tion to impress the legal title to this property in defendant 
with a trust and to divest the legal title and vest it in the 
cestui que trust, the court, against his prayer and will, de- 
creed that defendant have half the title, but required him 
to pay plaintiff a money consideration therefor recoverable 
from his estate generally. This isa marked exhibition of 
the expansive powers of a court of equity; and I fear would 
be a dangerous precedent to establish. It would certainly 
be a case of “ first impression,” which would evince some 
unjudicial temerity te venture. 

The judgment of the circuit court is reversed and the 
‘“ause is remanded. All coneur. 
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Buake Ly v. Tue Hannrear & St. Josepu RarLroap Company, 
Appellant. 


1. Railroads: poUBLE DAMAGES FOR KILLING LIVE STOCK: PLEADING. 
A petition in an action against a railroad company under the 43rd 
section of the Railroad Law, (R. 8. 1879, 2 809,) for the killing of a 
sow, alleged that the sow “strayed upon said railroad track and was 
killed in consequence of the failure of defendant to erect and main- 
tain a good and lawful fence on the sides of its said railroad at the 
point where said sow was killed, as in law it was bound to do.” 
Held, on the authority of Edwards v. Railroad Co., 74 Mo. 117, and 
Belcher v. Railroad Co., 75 Mo. 515, that the petition stated a good 
sause of action. 


Practice. This court will not consider an objection based on the 
want of evidence, if the attention of the trial court was not called 
to it in the motion for new trial. 


to 


Appeal from Buchanan Circuit Court—Hon. Jos. P. Gruss, 
Judge. 


AFFIRMED. 
Geo. W. Easley for appellant. 
S. B. Green for responaent. 


Norton, J.—This case is before us on defendants ap- 
peal from the judgment of the circuit court of Buchanan 
county, and while several grounds of error are set out in 
the motion for new trial, counsel in his brief relies mainly 
upon the following, viz., that the petition does not state 
facts sufficient to constitute a cause of action. This objec- 
tion is best answered by the statement itself, which, after 
omitting so much thereof as relates to the incorporation of 
defendant, ete., is as follows: 

Plaintiff further states, that on the 15th day of May, 
1879, in said Wayne township, in the county and State 
aforesaid, at a point on said railroad in said township where 
a good and lawful ferce or any fence was not erected or 
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maintained on the sides or either side of said railroad by 
defendant or any one else, and where said railroad was not 
crossed by a public highway or public crossing, and where 
said railroad passed through uninclosed Jands, said defend- 
ant, by its servant and agent, while then and there operat- 
ing its said railroad and engine and train of cars thereon, 
did unlawfully and negligently run its engine and train of 
cars against and strike and kill one sow, then and there 
being the property of this plaintiff, of the value of $75; 
that said sow strayed upon said railroad track and was 
killed in consequence of the failure of defendant to erect 
and maintain a good and lawful fence on the sides of said 
railroad at the point where said sow was killed, as in law it 
was bound to do; that by virtue of an act of the generat 
assembly of the State of Missouri, approved April 26th, 
1877, entitled “An act to amend an act entitled an act to 
amend section 43 of chapter 63 of the General Statutes of 
Missouri, entitled of Railroad Companies,” approved April 
18th, 1875, plaintiff is entitled to double damages for the 
killing of said sow; wherefore plaintiff asks judgment for 
the sum of $150 and his costs. 

The second count of the statement is like the above, 
except that plaintiff sues for five hogs killed June Ist, 1879, 
valued at $50, for which he also asks double damages. 

The above petition, we think, sufficiently states a cause 
of action, and does not fall within that class of statements 
L narzRoaps:double CONdemned by the case of Bates v. Rail- 


damuges for killing ,. Y " - ap ft: > WT} } 
live tock. plead road Co., 74 Mo. 60, but rather falls within 


7. that class approved in the cases of Edwards 


v. Railroad Co., 74 Mo. 117, and Belcher v. Railroad Co., 73 
Mo. 515. 

It is further objected that there was no evidence offered 
to show how long the fence had been down when the hogs 
2. PRACTICE, got on the track. This objection is not 
tenable tor the reason that the attention of the trial court 
was in no way called to it in the motion for new trial, and 
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for the further reason that the witnesses stated that the 
road was not fenced at all at that point. 


1. 


Judgment affirmed, in which all concur. 





Fox. Appellant, ¥. Il UBBaRD. 


Equitable Relief for Tort: 1NsoLVENCY OF WRONG-DOER: FRAUD 
F. and H. holding notes secured by a joint mortgage on certain land 
and a frame dwelling house thereon, obtained a decree for foreclos- 
ure of the mortgage, sale of the property and pro rata application of 
the proceeds to the payment of their demands. On the eve of the 
sale, which took place under this decree, H. expecting F. to become 
the purchaser, and intending to defraud him, moved the house 
and placed it upon land of hisown, F. in ignorance of what H. 
had done, bid and bought at the sale, the price bid being but a 
small part of the aggregate amount of the mortgage debts. H. was 
insolvent. Held, that ordinarily F.’s remedy against him would be 
an action for damages, but as this, owing to his insolvency, would 
be fruitless, F. might maintain a proceeding in equity to recover of 
H. the value of the house with interest, and to subject his land and 
the house toe the payment thereof ; and it was immaterial whether 
the maker of the notes was solvent or not. 

Bill of Exceptions. A bill of exceptions need not set forth deeds 
and other documents affecting land in haec verba ; it will be sufficient 
if they are described according to their legal effect. 


Appeal trom Bichanan Cireuit Court—tllox. J. P. Gruss, 


Judge. 


REVERSED. 


Wm. Fleren tor appellant. 
Vinton Pike tor respondent. 


Ewine, C.—This suit was commenced in the circuit 


court of Andrew county, and subsequently moved to Bu- 
chanan county by change of venue on application of the 
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respondent. For a complete understanding of the questions 
involved it will be necessary to present fully the pleadings 
and evidence. The petition is as follows: 

Plaintiff for cause of action states that prior to the 
13th day of February, 1871, he became the surety of one 
John W. Ilopkins, on a note to one James Snowden, for 
$667, and that on the 1st day of December, 1870, one Will- 
iam M. Townsend became the surety of said Hopkins, on 
a note of that date, to one Samuel F. Garrett, for $250, and 
that on the 13th day of February, 1871, and whilst said 
notes were still outstanding and unpaid, said John W. Top- 
kins and Mary JB. Ilopkins, his wife, in order to secure 
plaintiff and said Townsend as such sureties on said notes as 
aforesaid from loss and to save them harmless, executed 
and delivered to plaintiff and said Townsend jointly, their 
mortgage deed on lot 15, and thirty feet off the north side 
of lot 14, in block &, in the town of Bolekow, in the county 
of Andrew and State of Missouri. That said Ilopkins 
fuiled and neglected to pay off said notes when they be- 
came due, and plaintiff as such surety as aforesaid paid to 
said Snowden the amount of the note and interest thereon 
for which he was surety as aforesaid, and said Townsend 
as such surety paid to said Garrett the amount of said note 
and the interest thereon for which he was surety as afore- 
said. That said Townsend, after he had paid off said note 
to said Garrett, sold and assigned the note so paid off by 
him, together with all his interest in said mortgage deed to 
the defendant herein, who thereby became jointly interested 
with plaintiff in said mortgage deed. That defendant, after 
he had bought and taken an assignment from said Towns- 
end of said note and mortgage deed as aforesaid, brought 
suit in the Andrew county circuit court against said John 
W. Hopkins, Mary B. Hopkins and plaintiff herein, to re- 
cover judgment against said John W. Hopkins tor the 
amount of money which had been paid by said Townsend 
on said note to said Garrett as aforesaid, and which had 
been sold and assigned to defendant as atoresaid, and to 
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foreclose the equity of redemption of said Hopkins in and 
to said real estate, and to sell the same to satisfy such judg- 
ment, whereupon plaintiff herein, and defendant in that 
suit, filed his separate answer setting up the amount he had 
paid on said Snowden note as surety thereon as aforesaid, 
and asking judgment against said John W. Hopkins for 
the amount, and joining with the plaintiff therein in a 
prayer for the sale of said real estate to satisfy his said de- 
mand, and that the equity of redemption of the said John 
W. Topkins therein be foreclosed. 

That afterward, to-wit, on the 16th day of August, 
1873, said suit came on for hearing, and neither party re- 
quiring a jury, the same was submitted to the court; and 
the court, after hearing all the allegations in the pleadings 
and the evidence in the cause, rendered judgment in favor 
of the defendant herein against said John W. Hopkins for 
$317.69 at ten per cent, and also rendered judgment in favor 
of the plaintiff herein against said John W. Hopkins for 
$1,100.123 at ten per cent, and also rendered judgment that 
said real estate mentioned in said mortgage deed be sold by 
the sheriff of Andrew county in the same manner lands 
are sold under execution, and that said John W. Hopkins’ 
equity of redemption therein be foreclosed, and that said 
sheriff, after paying the costs, apply the balance of the pur- 
chase money to the payment of said judgment in favor of 
plaintiff and defendant as aforesaid pro rata in proportion 
to each of said judgments according to the rights and in- 
teresis of plaintiff and defendant therein. 

That afterward, to-wit, on the 13th day of December, 
1873, Pembroke Mercer, sheriff of said county of Andrew, 
in pursuance of said order and judgment of said court, 
and the provisions of law in such cases made and provided, 
sold said real estate at the court-house door in the city of 
Savannah, at public vendue, whilst the circuit court of said 
county of Andrew was in session; and the plaintiff herein 
being the highest and best bidder therefor, became the pur- 
chaser thereof, and the same was struck off to plaintiff by 
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said sheriff, and said sheriff afterward made, executed and 
delivered a sheriff’s deed to plaintiff, for said real estate so 
described in said mortgage as aforesaid, as required by law. 

Plaintiff further states that the defendant, for some 
time prior to, and at the time of said sheriff’s sale, was the 
owner in fee simple of lot 13, and twenty feet off the south 
side of lot 14, in said block 8, in said town of Bolekow, 
which real estate is contiguous to and adjoining said real 
estate, so sold by said sheriff to plaintiff as aforesaid ; and 
that the defendant is still the owner and in possession of 
said real estate so owned by him. Plaintiff further states 
that after said Ilopkins and wife had executed and deliv- 
ered said mortgage deed to plaintiff and said Townsend as 
aforesaid, and before the rendition of said judgment, said 
Hlopkins and wife, for a valuable consideration, sold and 
conveyed all the right, title and interest of said ILopkins 
and wife in and to said real estate, so mortgaged as afore- 
sald, to plaintiff, so that said Iopkins and wife have no 
interest in said mortgage premises. Plaintiff further states 
that at the time said ILopkins and wife executed said mort- 
gage deed to plaintiff and said Townsend, as aforesaid, there 
was situated on said real estate in said mortgaged deed de- 
scribed and belonging thereto as a, fixture, a large frame 
dwelling-house of the value of $1,500, which had been 
erected thereon by said ILopkins, and that said house stood 
and remained on said real estate at the time of the rendi- 
tion of said judgments in favor of plaintiff and defendant 
against said Ilopkins, and the order of sale of said mort- 
gaged premises aforesaid, and as plaintiff supposed still 
stood thereon, and constituted a fixture and a part of said 
real estate, at the time plaintiff purchased the same at sher- 
iff’s sale, as aforesaid. But plaintiff avers and charges 
that the defendant, intending to cheat, defraud and swindle 
plaintiff out of his rights in and to said mortgaged prem- 
ises, after said mortgaged premises had been advertised for 
sale by said sheriff under said judgment and order of sale, 
and but a few days prior to said sale, removed said dwell- 
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ing-house off of said mortgaged premises, on to his own real 
estate adjacent thereto, hereinbefore described, and placed, 
arranged and adjusted said house upon a foundation in and 
upon the said real estate of defendant; and made the same 
a fixture thereon, without plaintift’s knowledge or con- 
sent. 

Plaintiff further charges that said dwelling-house still 
remains on said real estate of defendant as a fixture, and ap- 
purtenance thereto belonging, and is now and has been 
ever since defendant removed the same as aforesaid, occu- 
pied by defendant, with his family, as a dwelling-house. 
Plaintiff further states that by removing said dwelling- 
house from said mortgaged premises as aforesaid, said 








premises have been rendered almost worthless, there being 
no house or building left thereon whatever; that plaintiff 
bought said mortgaged premises at said sheriff’s sale in 
good faith, believing that said dwelling-house was still on 
the same, and knew no better until he had purchased the 
same, wherefore plaintiff says he has been damaged by the 
said wrongful, unlawful, fraudulent and deceitful acts and 
doings of detendant, in the sum of $1,500. Plaintiff further 
states that defendant is the lead of a family, and would, 
but for his said fraudulent and unlawtul acts, be entitled to 
hold said dwelling-house and real estate on which the same 
now stands as a homestead, at least to the amount allowed 
by law, but plaintiff avers that defendant is insolvent and 
that plaintifi will be in great danger of losing his said 
dwelling-house unless the value of the same be decreed a 
lien upon the said house, and the real estate upon which 
defendant has by his own fraudulent and unlawful acts 
placed the same, and made it a fixture thereon. 

Wherefore plaintiff prays judgment against defendant 
for said sum of $1,500, and prays that the said judgment 
be decreed a lien upon said real estate so owned by defend- 
ant as aforesaid, and that the same be sold by the sheriff 


to satisty said judgment. And plaintiff also prays for all 
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proper relief to which he may be entitled, and for his 





costs. 

On the 4th day of August, 1875, the respondent an- 
swered, which was a general denial, and contained no other 
allegations or averments. At the September term of the 
Buchanan county circuit court, 1879, there was a trial by 
the court and judgment for defendant. 

The evidence shows that appellant and respondent held 
a joint mortgage deed, executed and delivered by John W. 
Hopkins and wife on lot 15, and thirty feet off the north 
side of lot 14, in block 8, in the town of Bolckow, to secure 
said appellant and one Townsend in the payment of certain 
security debts. It was admitted on the trial that said 
Townsend assigned said mortgage to the respondent, Rob- 
ert G. ITubbard. The evidence also shows that a suit was 
filed by the respondent herein, in the Andrew county cir- 
cuit court, on the 28th day of May, 1872, against said ap- 
pellant and John W. ILopkins and wife, for the purpose of 
procuring a judgment against said Iopkins, and a fore- 
closure of said mortgage on said lots, which suit shows and 
it is admitted, that said appellant came into court and joined 
said respondent in said suit, and asked judgment against 
said Hopkins for his debt contained in and secured by said 
mortgage, jointly with said Townsend, and joined said re- 
spondent in asking judgment of foreclosure of said mort- 
gage on said lots aforesaid. The evidence also shows thut 
au judgment and decree of said circuit court, in said cause, 
was rendered on the 16th day of August, 1873, in favor of 
the respondent, for the sum of $317.68, and also in favor 
of said appellant for the sum of $1,100.123, each of said 
judgments bearing ten per cent interest from the rendition 
thereof; also judgment and decree of foreclosure of said 
mortgage deed, on lot 15, and thirty feet off the nerth side 
of lot 14, and that said lots be sold by the sheriff of An- 
drew county in the same manner as lands are sold under 
execution, and after paying costs, that the proceeds of said 
sale be paid appellant and respondent pro rafa in proportion 
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to each of said judgments; and that said lots were sold 
under said judgment. Also in evidence sheriff’s deed under 
said judgment and decree, dated on the 30th day of Decem- 
ber, 1873, conveying said lot 15 and thirty feet off the north 
side of lot 14, to appellant, he being the highest and best 
bidder therefor, at the price and sum of $100. Also sher- 
iff’s deed, dated August 4th, 1875, conveying to respond- 
ent lot 13 and twenty feet off the south side of lot 14. Said 
mortgage, Judgment and decree, and sheriff’s deed were in 
proper form and regular on their face. 

The plaintiff gave evidence: At the time I and 
Townsend took the mortgage from ITLopkins, on lot 15 and 
part of lot 14, there was a good new dwelling-house and 
kitchen on the same. ° ILopkins was living in the house at 
the time I saw it; it was astory and a half or two stories 
high, the main building, with an L, being the kitchen part, 
one story; think the main building was two stories high ; 
think the house was worth $1,000 or $1,200. The house 
Was on the said lots at and after Land Ilubbard got our 
judgments, and after the property was advertised for sale 
by the sheriff, and right up to the time of sale, and I bid 
for and bought lot 15 and the thirty feet off lot 14, believ- 
ing at the time that the house was still on the said lots, and 
never knew any better until I bought the lots and gota 
sherift’s deed for the same. I never dreamed at the time 
of Hubbard or any one moving the house off the lots. I 
bid and bought, believing in good faith that the house was 
on the lots, as when we took the mortgage, and obtained 
our judgment. 

Jeremiah ILall gave evidence as follows: At the time 
and prior to the sale by sheriff of the Hopkins property, as 
it was called, I lived at Bolekow. I knew the house and 
property well, and knew Ilubbard very well; think the 
house stood on lot 15, and may be on part of lot 14, in block 
8,in Bolekow. It was a large frame house, two story, the 
main building, with an L; at the time it was the best dwell- 
ing-house in Bolckow; built of good pine material; the 
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best. I don’t know what it was worth at the time of sale; 
think it would have cost several hundred dollars to build 
it, probably $1,000 or more. The building was moved oft 
lots 15 and 14 by and under the direction of Robert G. 
Hubbard, the defendant in this suit. The house was upon 
a permanent and solid foundation. Hubbard got John Hall, 
with block and tackle, who follows moving houses, and a 
number of hands, broke the house loose from its founda- 
tion and moved it across the line on lot 15 and part of lot 
14, the last named lots claimed by said Hubbard; he claimed 
to be the owner of them, and that he was moving the house 
on them, and did move it on them; think he moved the 
house the night before and morning of the sheriff’s sale at 
Savannah; the L was moved after night; the main build- 
ing may have been moved the day before the sale, though 
I rather think the day of the sale; heard Ifubbard say 
while moving the house, that he would make Fox buy 
vacant lots; that he would get no house; Ilubbard at the 
moving of the house was involved in debt and insolvent, 
and has since left the country. Ilubbard, I think, was liv- 
ing in the house at the time it was moved, and lived in it 
some time after; I think he then rented it out, and his ten- 
ants have since had possession of it. After the house was 
moved, it was adjusted and placed on a permanent founda- 
tion, on lot 13 and part of lot 14. 

This was all the evidence in the case as shown by the 
bill of exceptions. 

Ordinarily, under the existing facts in this case, the 
remedy of the appellant would be by an action for damages ; 
but if the respondent is insolvent, that remedy would be 
Without results. If, therefore, the courts have no equity 
jurisdiction the appellant is remediless, 

The facts show that the appellant and respondent each 
obtained a judgment of foreclosure against Hopkins in the 
sume proceeding, on the same day and by the same judg- 
ment; the one for $1,100.123, the other for $317.68, with a 
decree for the sale of the mortgaged premises, and the pro- 
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ceeds of the sale, after paying costs, to be divided pro rata 
between them; that their judgment lien was identical; that 
asi. Ja. was issued, a sale of the premises advertised for a 
day certain; that not longer than the day and night pre- 
ceding the sale, the respondent, without the knowledge or 
consent of appellant, procured the house to be removed 
bodily from the mortgaged lot, on to an adjoining lot owned 
by the respondent, saying whilst moving the house that he 
“would make Fox buy vacant lots, that he would get no 
house.” The evidence further shows that at the time he 
was moving the house he was “invelved in debt and in- 
solvent, and has since left the country.” The judgment of 
foreclosure shows that appellant’s judgment lien against 
said house and lot amounted to $1,100, the sale of the prop- 
erty amounted to $100. The value of the house when 
moved was at least $1,000, as shown by the evidence. The 
house was moved on to a “permanent foundation on lot 13 
and part of lot 14.” The deed offered in evidence dated _ 
August 4th, 1873, conveyed to the respondent this identical 
property—lot 13 and twenty feet off the south side of lot 
14, in block 8, in the town of Bolckow, Andrew county, 
Missouri. It seems that the attempt was to sever this 
house from the mortgaged premises and attach it to the 
freehold of another, himself, and thus put it beyond the 
power of appellant to follow the specific property and re- 
cover possession of it at law. 

Ilas a court of equity jurisdiction upon such a state 
of facts’ The evidence clearly shows what the respective 
interests of the parties were, in this mortgaged property. 
A decree of a court of competent jurisdiction had fixed 
that. This being true, the removal of the house was both 
wrongful and fraudulent; in fraud of the rights of the ap- 
pellant, without his knowledge or consent, and hence illegal. 
The legal remedy is not available because the respondent 
being insolvent, the property cannot be reached by law, 
although in possession of the wrong-doer. Mr. Story says: 
“But there seems the most manifest justice in holding that 
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when property or its proceeds has come to the use of a 
party, the mere fact that the title las originated in a tort, 
should not prevent the party and his personal representa- 
tives from rendering an account thereof.” 1 Story Eq. Jur., 
§ 513. Whena party stands in the position of a wrong- 
doer he should be held to account for all which might have 
been made from the premises, and all doubts should be 
solved against him. 1 Story Eq. Jur., § 514 a. Again, in 
Stewart v. Caldwell, it is said by this court: “ Fraud be- 
longs to the original jurisdiction always exercised by a 
court of equity, and constitutes its most ancient founda- 
tion.” 54 Mo. 536; 1 Story Eq. Jur., $68. A party should 
have small consideration, who, reeking with open and 
avowed fraud; with the possession of property obtained 
by a wrongful and unlawful act; placed in a condition so 
that it may be held by him under the insolvent law, beyond 
the reach of the law courts, shall come into a court of con- 
science and question its jurisdiction to deal with him and 
the property so held. 

It is insisted by the respondent, that the evidence or 
its substance, is not preserved in the bill of exceptions, 
and this court, therefore, cannot pass on its sufficiency. It 
is true the deeds offered in evidence are not copied in the 
bill of exceptions, but are offered as “a joint mortgage 
deed, made by John W. Tlopkins and wite to Thomas Fox 
for $900, plaintiff herein, and one Townsend for $250, dated 
13th day of February, 1871, conveying to said Fox and 
Townsend lot 15 and thirty feet off the north side of lot 14, 
in block 8, in the town of Bolekow, Andrew county, State 
of Missouri ;” thus showing by and to whom the deeds were 
made and the property conveyed. So it was with the other 
deeds offered in evidence, and the judgment and decree of 
foreclosure. Then the bill of exceptions shows that “said 
mortgage, judgment and decree and sheeiff’s deeds are in 
proper form and regular on their face.” 

It is also insisted by the respondent that plaintiff had 
no other title than that flowing trom the foreclosure decree 




















400 SUPREME COURT OF MISSOURI, 


Fox v. Hubbard. 











which is true; and that plaintiff cannot recover beyond the 
extent of his interest, which is also true. Respondent fur- 
ther insists that the petition is fatally defective in not alleg- 
ing the insolvency of IHlopkins, which we hold is not 
essential ; for even though Hopkins should be solvent and 
able to pay plaintiff’s debt, yet Fox had a right to subject 
this house upon which he had and held a subsisting judg- 
ment lien to the payment of his debt and the satisfaction 
of his lien. 1 Pomeroy’s Eq., § 167. In support of his 
position he quotes Lane v. Litchcock, 14 Johns. 213, as the 
leading authority. That case is not analogous to this, in 
that, there it was shown by the evidence that the mortgaged 
premises, outside of the house removed by the defendant, 
were amply sufficient to satisfy the debt; whereas in this 
case just the reverse is true, the evidence showing that the 
ralue of the mortgaged premises after the removal of the 
house, was only $100, whereas the debt was over $1,100. 

We hold, therefore, that this case is one which demands 
the interposition of a court of equity; that the petition 1s 
sufficient upon which to base equitable relief. 50 Mo. 161; 
and that the circuit court should have found for the plaintiff 
and decreed that plaintiff recover of defendant the sum of 
$1,000, the value of the house removed by the defendant, 
together with six per cent interest from the date of judg- 
ment herein; that said sum be decreed to be a lien on lot 
13 and twenty feet off the south side of lot 14, in block 8, 
in the town of Boleckow, Andrew county, Missouri, together 
with the house and improvements and appurtenances thereto, 
and that the same be sold to satisfy said judgment, apply- 
ing the purchase money first to the payment of costs herein, 
next to the satisfaction of the judgment of the plaintiff, 
and the balance to be paid to respondent or his legal repre- 
sentatives. 

The finding of the circuit court is reversed and this 
‘ause is remanded with instructions to enter judgment in 
accordance with this opinion. All coneur. 
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Mantin et al., Appellants, v. Feweun. 


1. Involuntary Non-suit. A non-suit token after instructions have 
been given which preclude recovery by the plaintiff, is not a volun- 
tary non-suit, and will bring up for review the errors committed 
below. The instructions given in this case were of that character. 
Abortive Corporation: LIABILITY OF MEMBERS. If an association 
intended to be incorporated omit to take a step necessary to perfect 
its organization as a corporation, the members will be liable for its 
debts as co-partners. 


te 


3. Partnership: corPporaTien: ESTOPPEL, Where partners have dealt 
as such with a seller, and after becoming incorporated continue to 
deal as before, having their bills made in the same way, without 
giving any notice of their altered condition, they will continue to be 
liable as partners, unless the seller have knowledge thereof derived 
from some other source. 


Appeal Jrom TTenry CVrenuit Court.—I1on. } P. WRIGHT, 
Judge. 


REVERSED. 
James P. Maginn tor appellants. 
Gantt, Fyke & Philips tor respondents. 


ILoven, C. J.—This is an action of assumpsit, by plaint- 
iffs as partners, against defendants as partners. There are 
three counts in the petition. The first is to recover judg- 
ment for goods alleged to have been sold by plaintiffs to 
defendants, March 30th, 1877, amounting to $553.89; the 
second count is for goods sold August 14th, 1877, amount- 
ing to $72.09 ; and the third is for goods sold October 9th, 
1877, amounting to $422.40. In addition to the usual aver- 
ments as to the sale and delivery of the goods, each count 
contains substantially the following allegations: That at 
the time of said sales the defendants were partners in the 
retail mercantile business in Calhoun, Tenry county ; that 
one M. Woods was the general agent of defendakts, and 
was by them authorized to conduct, manage and siperin- 
26—79 
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tend said business, to buy and sell goods and merchandise, 


and to do all things in and about said business as fully as 
if he were himself sole owner thereof, and to do all things 
usual and customary to be done by merchants carrying on 
that sort of business; that M. Woods, as such agent, and 
with the knowledge and approbation of these defendants, 
carried on said business under the name “ M. Woods,” and 
the defendants had no other partnership designation; that 
prior to December, 1876, plaintiffs had had dealings with 
said defendants, and had sold and delivered to them goods 
and merchandise, through Woods as defendants’ agent ; that 
plaintiffs had at no time business transactions with Woods, 
in any other capacity than as agent for defendants. 

The answer contains a general denial, and also alleges 
that the goods in the petition mentioned were sold and de- 
livered by plaintiffs to the “Calhoun Grange Store Com- 
pany,” a duly organized corporation of Missouri, and not 
to defendants; that the certificate of incorporation was 
duly filed in the recorder’s office of Tlenry county, on the 
— day of , 1876, and on May 8th, 1877, a similar cer- 
tificate was filed with the Secretary of State, and on the 
same day the said secretary executed to said Calhoun Grange 
Store Company a certificate of incorporation as provided 
by law. The replication is a general denial of the new 
matter pleaded in the answer. 

It appears from the testimony that the defendants, 
together with M. Woods, and others not sued, engaged in 
merchandising at Calhoun, Henry county, sometime in 
1875; that they appointed a committee to organize a store, 
and subscribe money for shares; that M. Woods had $20 
stock in the concern from the beginning ; that it was to be 
incorporated and managed by a board of directors; that M. 
Woods was one of the first board of directors, and bought 
the stock and managed the store; that the understanding 
and intention of all the parties interested was, that they 
were to have been incorporated from the beginning, and 
that they paid in their money with that understanding; that 
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in 1875, before they commenced business, a committee was 
appointed from their number to attend to their incorpora- 
tion; but that it never reported; that they knew that M. 
Woods was buying and selling in their behalf’ so far as they 
were interested; that from time to time they were at the 
store and talked with Woods about the business; that they 
talked with each other from time to time about the business 
after it was commenced; that in 1876 the goods were in- 
voiced by M. Woods and the directors, who announced a 
profit over the expenses, ete., and that the store was out of 
debt; that they could have had access to the books if they 
had so desired; that in June, 1877, the directors had a 
meeting at the store and invoiced the goods and called on 
M. Woods to show the condition of the business; that the 
books were examined; that they were in debt some ; that 
they asked Woods how it came so, and he said he had to 
have more goods and had bought them on credit; that the 
directors took no action as to notifying creditors; that the 
store continued in operation and Woods continued in charge 
until the fire; that the results of the examinations made 
by the directors were communicated to the other stock- 
holders. 

The depositions of plaintiffs, Edward and John Mar- 
tin, were read by plaintifts, proving their partnership, the 
sale and delivery of goods to M. Woods, by their firm, for 
the store at Calhoun, in November, 1876; the payment 
therefor, partly on March 29th and the balance on June 7th, 
1877, the sale and delivery to Woods of the respective bills 
of goods mentioned in the three counts of the petition ; 
their non-payment; the keeping of the account on their 
books in the name of “M. Woods,’ Calhoun, Missouri; 
that plaintiffs had never received any notification in any 
way, that Woods was agent tor and buying goods for a cor- 
poration during the time of their mutual dealings. John 
Martin deposed that he sold goods to M. Woods in Noyem- 
ber, 1876, for the first time in behalf of his firm, taking his 
order at Calhoun; that on that occasion Woods told him 
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that he was personally worth nothing, but was representing 
a grange store, buying goods for it; that a lot of farmers 
had put him there to attend to the buying for them, and 
that the concern was worth from $75,000 to $100,000, and 
was good, beyond any question; that this first sale was on 
four months’ credit; that he had not at any time sold goods 
to Woods on his individual credit; that he sold to Woods 
twice afterward, in August, 1877, and October, 1877, the 
August sale at Calhoun and the October sale at St. Louis, 
all on the credit of four months; that nothing was said to 
him by Woods or by anybody else with respect to any 
change in the character of the concern at Calhoun, for 
which Woods was agent, at any time during the dealings 
testified to. 

The defendants offered in evidence a certified copy of 
articles of association under the statute, authorizing the 
formation of corporations for manufacturing and business 
purposes, as recorded in the recorder’s office of Tenry 
county, by which it appears that certain of the detendants, 
associate themselves as a corporation to carry on a retail 
store at Calhoun, the name of the corporation being the 
Calhoun Grange Store Company; the capital stock $2,000, 
divided into 100 shares, of $20 each, the corporation to con- 
tinue until January Ist, 1882. These articles were acknowl- 
edged by the signers thereof, September 9th, 1876, and were 
filed for record December 18th, 1876. Defendants oftered 
the certificate of the Secretary of State of Missouri, of date 
May 8th, 1877, reciting the filing, by certain of the defend- 
ants, in his office, of a declaration in writing as provided in 
section 4, article 1, chapter 37, Wagner’s Statutes, ete., and 
certifying that said parties have become a body corporate 
under the corporate name of “Calhoun Grange Store Com- 
pany,” ete. 

Defendants introduced M. Woods, who testified that 
jhe had informed one of the plaintiffs, John Martin, in the 
spring of 1877, that the store had been incorporated, and 
‘that he had offered to show him the articles of incorpora- 
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tion, and that Martin said it would make no difference. 
Max McCann also testified for defendants, fixing the date 
of the alleged interview between Woods and Martin as 
after the return otf Woods from his March visit to St. Louis 
in 1877. 

At the instance of the plaintiffs, the court gave the fol- 
lowing instructions : 

2. If the jury believe from the evidence that the 
plaintiffs were, prior to November, 1876, co-partners under 
the firm name ot Edward Martin & Co., and so continued 
up to the time of bringing this suit, and that the defendants 
or some of them were, prior to said date, co-partners in the 
business of selling merchandise at Calhoun, Missouri, 
through their duly authorized general agent, M. Woods, 
and that Woods, as such agent, purchased and received the 
goods and merchandise sued for by the plaintiffs in the first 
count, and agreed to pay the prices therefor in the itemized 
account annexed to the same, and four months from March 
30th, 1877, and that said goods have not been paid tor, then 
the plaintiffs are entitled to a verdict for the amount of said 
account with six per cent interest thereon from the 30th 
day ot July, 1877, to this date against the defendants who 
at the date of such purchase were co-partners in said busi- 
ness, unless the jury believe that such partnership had been 
dissolved prior to the date of said purchase. 

7. With respect to the second and third counts of the 
petition, if the jury believe from the evidence that the 
plaintiffs Edward Martin and John Martin were co-partners 
prior to November, 1876, and so continued up to the time 
of bringing this suit, and that the defendants, or some of 
them were, prior to said date, co-partners in the business of 
merchandising, through their duly authorized general man- 
ager Woods, and that Woods, as such agent, purchased and 
received the goods and merchandise sued for in the second 
and third counts of the petition, and agreed to pay the 
prices there mentioned in the itemized account thereof an- 
nexed to the respective counts of the ‘petition, and four 
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months from the respective dates of said accounts, and if 
the jury believe that these goods have not been paid for, 
they will find a verdict on such counts for the amount 
thereof and six per cent interest thereon from the expira- 
tion of four months from the respective dates of each of said 
accounts against the defendants who at the date of said pur- 
chase were co-partners in said business, unless the jury 
believe that prior to the date of said purchase the partner- 
ship of defendants was dissolved. 

At the request of the defendants, the court gave the 
following instructions : 

1. If the jury believe from the evidence that prior to 
the sale of any goods by the plaintiffs to Woods for the 
grange store in question, the defendants had, for the purpose 
of organizing a business corporation for running and con- 
ducting what is commonly known as a grange store, agreed 
to subscribe and pay shares of stock to such organization, 
and did take such stock with such understanding and for 
such purpose, and took initiative measures for the incorpo- 
ration of said business, and organized as if incorporated, 
and elected directors for the management and control of 
said association, and designated said Woods to conduct and 
superintend said store for such directors, and did make and 
acknowledge the articles of association read in evidence, 
and at the time of the first sale of any goods by plaintiffs 
to said Woods, said defendants, through directors, were 
acting under the said articles of association as a corporation 
and not otherwise, and the said Woods had no authority 
from them to buy goods except as the agent of said associa- 
tion, then, although said articles of incorporation may not 
have been filed and recorded as by statute provided, the 
defendants are not liable as partners to the plaintiffs for any 
goods bought of them by said Woods. 

2. Even though the articles of association read in evi- 
dence were not filed with the Secretary of State, yet, if de- 
fendants were acting alone under such articles of association, 
claiming to be a corporation such omission to file the same 
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with the Secretary of State did not, of itself, make the de- 
fendants liable as partners for any goods bought for the 
store after said articles were actually drawn up, signed and 
acknowledged. . 

3. Before the plaintiffs can recover in this action it 
devolves upon them to prove that, at the time of the sales 
of the goods in question, either defendants were in fact co- 
partners, and as such purchased the goods, for such co-part- 
nership as such and not for defendants as an association, 
and it was so understood by plaintiffs in making the sale, or 
that defendants as a voluntary association had held said 
Woods out to the community as their agent for conducting 
and managing the store in question, and that the plaintiffs, 
in the belief and upon the faith of such conduct, and that 
said Woods was the authorized agent of defendants, sold 
him the said goods as the agent of defendants ; and unless 
they have so proven to the satistaction of the jury, the jury 
will find for defendants. 

4. If the jury believe from the evidence that atth > 
time of the sales of the goods sued for defendants were not, 
in fact, co-partners, and that plaintiffs sold said goods to 
Woods upon his own individual credit, and not as the agent 
of defendants, then the plaintiffs cannot recover in this 
action. 

5. No act or declaration of Woods can bind these de- 
fendants unless the same was authorized by defendants, or 
the defendants by their conduct or declarations had held 
Woods out to the public as their agent for the purpose, as 
claimed in the petition, and the plaintiffs in dealing with 
him acted upon the faith of such conduct and declarations 
on the part of defendants, unless there was a co-partnership, 
and Woods was one of the co-partners, and made the pur- 
chases as such. 

6. The articles of association read in evidence by de- 
fendants, after the same were recorded in the office of the 
recorder of this county, and the issue of the certificate read 
in evidence trom the office of the Secretary of State con- 
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stituted said association a corporation by the name of the 
“ Calhoun Grange Store Company,” and if defendants were 
stockholders therein, plaintiffs cannot recover in this action 
for any goods thereatter sold to Woods as the agent of said 
corporation; provided, from all the facts and circumstances 
the plaintitis had reason to believe they had organized as 
an association, and not as co-partners, or had notice of said 
certificate. 

8. If the jury believe from the evidence that defend- 
ants, at the time of the sales in question, were not in fact 
co-partners, then, although the jury may find trom the evi- 
dence that prior thereto they had held themselves out to 
the community as joint owners of the store in question, yet 
unless the jury further believe from the evidence that 
plaintiffs, at the time of said sales, made the same to 
Woods in the belief and in the reliance upon the fact that 
defendants were mere partners in said store, then plaintifts 


cannot rely and recover upon such conduct of defendants. 
The court, of its own motion, gave the following in- 


struction to the jury: 

If you believe from the evidence that the defendants 
or some of them in the fall of 1875, or in the spring of 
1876, made an agreement with each other to contribute 
money or capital tor the purpose of carrying on the busi- 
ness of buying and selling merchandise for their mutual 
profit, and that they did so contribute and carry on said 
business, either personally or by their agent, then such of 
defendants as did these things became and were partners 
in such business, and each partner was individually liable 
for all the partnership debts, provided it does not further 
appear from the evidence that they did not intend to act 
and carry on business as partners, but that they intended 
to do business as an incorporated company and each one to 
be liable only for the amount of his stock. 

Upon the giving of these instructions the plaintiffs 
took a non-suit, and on the refusal of the court to set the 
same aside. they appealed to this court. 
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It is contended by the defendants that the instructions 
of the court were not such as to preclude a recovery by the 
Lixvonrynxraxy Plaintiffs, and that the non-suit taken by 
aGEE. them was, therefore, voluntary and cannot 
be disturbed; that although the instructions given by the 
court declaratory of the effect of the articles of association 
signed by the defendants and of their intent and attempt 
to become a corporation may have been erroneous, still 
under the second and seventh instructions given by the 
court for the plaintiffs, they might have obtained a verdict: 
from the jury. It is unnecessary to determine in this case 
whether this court will review the action of the trial court 
on a judgment of non-suit where the instructions given are 
contradictory. We do not conceive that such a case is pre- 
sented by the instructions before us. The second and 
seventh instructions authorize a recovery by the plaintiffs, 
if they find that at the dates of the said several sales the 
defendants were co-partners. But the first, second and third 
instructions given by the court at the instance of the de- 
fendants, and the instruction given by the court of its own 
motion, neutralize the second and seventh instructions and 
prevent a recovery thereunder, by declaring, upon the un- 
contradicted facts in evidence, that the defendants were not 
co-partners. Nor can it be said that under the disjunctive 
clause which concludes the third instruction given for the 
defendants, the plaintiffs could have recovered. The testi- 
mony will not warrant a finding that the defendants, as a 
voluntary association, held Woods out as their agent, that 
is, as the agent of a voluntary association ; for the testimony 
of the defendants is explicit that they intended to act as a 
corporation and regarded themselves as so acting, and the 
testimony of the plaintiffs discloses no knowledge on their 
part of any articles of association whatever. We are of 
opinion, therefore, that the plaintiffs properly suffered a 
non-suit. 

The only question remaining to be determined is, 
whether, on the facts stated in the first and second instrue- 
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tions given at the instance of the defendants, and in the 
instruction given by the court of its own motion, the de- 
fendants are liable as co-partners. Neither the case of Hurt 
v. Salisbury, 55 Mo. 311, nor that of Richardson v. Pitts, 71 
Mo. 128, relied upon by the counsel for the plaintiffs, fur- 
nishes a distinet answer to this inquiry. The first case was 
a suit upon a note executed by certain individuals as direct- 
ors assuming to represent a corporation which had no legal 
existence, and this court held that the parties who signed 
the note were liable thereon. In the case last named, cer- 
tain members of an inchoate corporation, whose incorpora- 
tion was incomplete by reason of a failure to file the articles 
of association with the Secretary of State, advanced money 
for the benefit of the joint enterprise, under obligations 
incurred by them upon the supposition that the association 
was duly incorporated, and they were adjudged to be enti- 
tled to contribution from their associate members beyond 
the amount of stock severally subscribed for by such asso- 
ciates. The effect of this decision is to create the relation 
and liability of partners as between the members of an 
unincorporated association, so far the debts of the associa- 
tion contracted in good faith and paid by any of its mem- 
bers, are concerned, and to establish a‘different rule from 
that laid down in Ward v. Brigham, 127 Mass. 24. The 
decision of this court is supported by the cases of Hill vr. 
Beach, 12 N. J. Eq. 31; Hodgson v. Baldwin, 65 Til. 532 ; 
Flagg v. Stowe, 85 Ill. 164. Vide also Ferris v. Thaw, 72 
Mo. 446. 

In Pettis v. Atkins, 60 Il. 454 ; Bigs low t. Gregory, 73 
Il. 197; Abbott v. Smelting Co.,4 Neb. 416; Frost v. Walker, 
60 Me. 468; Wells v. Cates, 18 Barb. 554; National Union 
Bank v. Landon, 45 N. Y. 410, and Tappan v. Bailey, 4 
Met. 529, it is held that members of an unincorporated as- 
sociation, notwithstanding their subscription and payment 
for a specified number of shares of the capital stock of the 
association are liable as co-partners for the debts of the as- 
sociation. These decisions we regard as applicable to the 
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case at bar. By reference to the testimony it will be seen 
that in 1875, more than a year before the articles of asso- 
ciation were signed by the defendants, the store was estab- 
lished and shares of stock were subscribed for and Woods 
was appointed to make the purchases and superintend the 
sales. All this was done, it is true, with the understanding 
that the promoters of the enterprise were to become a cor- 
poration, and the purpose of the promoters undoubtedly 
was to limit their liability to the amounts severally sub- 
scribed by them. 

If by reason of an unexecuted intention to become a 
corporation, the defendants could carry on the business of 
merchandising from 1875 until May, 1877, without incur- 
ring in the meantime the liability of partners, we do not 
see why they could not have continued so to act as a corpo- 
ration for a much longer period, buying and selling through 
an agent, and enjoying all the privileges of a corporation 
without being liable to be sued as such. No mere intention 
on the part of the members of an unincorporated associa- 
tion, to be a corporation, will suffice to restrict their indi- 
vidual liability to that imposed by the statute upon corpo- 
4 rate shareholders. Not being a corporation, their liability 
cannot be a corporate liability, but must be that of a joint 
\ stock company, unless the provisions of the statute in rela- 
tion to limited partnerships shall have been complied with, 
of which there is not even the slightest intimation in this | 
ease. There is no question but that the goods were pur- 
chased by Woods of the plaintiffs for the defendants, and 
went into the store of defendants, and were sold by Woods 
for their benefit, and a ruling which would turn the plaint- 
iffs out of court, and compel them to collect the whole 
amount of their claims from Woods, or the directors in 
charge, who could in turn go against the defendants for 
contribution under the decision of this court in Jichardson 
v. Pitts, supra, would be not only manifestly unjust, but 
utterly indefensible. Under the logic of the case last cited, 
the defendants are liable as partners directly to the vlaint- 
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iffs tor the debts of the association incurred before they 





became incorporated. 

For the debts incurred after they became a corporation, 
their liability will depend upon the fact of actual notice of 
2, PARTNERSHIP: their incorporation to the plaintifts at the 
pel. time such debts were incurred. When 
partners have dealt as such with a seller, and after becom- 
ing incorporated, continue to deal as before, having their 
bills made in the same way, without giving any notice of 
their altered condition, they will continue to be liable as 
partners, unless the seller have knowledge thereof derived 
from some other source. Whether the plaintiffs had such 
notice or knowledge, is a question of fact for the jury. 

For the reasons given, the judgment will be reversed 
























and the cause remanded. All the judges concur. 


MERTENS V. KIELMANN, Appellant. 


1. Evidence of Title to Personal Property. As against a claim- 
ant of personal property recorded conveyances of the property pass- 
ing between other parties, coupled with possession held by one of 
them, are not alone evidence of title. To make them evidence it 
should be shown that the makers of the conveyances had title; or 
if the claimant has done things which amount to a recognition of 
title in them, they may be shown. 

2. Limitation against Mortgagee of Personal Property. As 
against a mortgagee of personal property left in the hands of the 
mortgageor at the making of the mortgage, the statute of limita- 
tions does not run until he has demanded and been refused posses- 
sion. 


Appeal from Gasconade Cirenit Court—tllon. A. J. Seay, 
Judge. 












REVERSED. 






E. Neuenhahn and J. R. Martin for appellant. 
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Rudolph Hirzel tor respondent. 


Henry, J.—This is a suit for the recovery of specific 
personal property, consisting of printing press, type and 
other appurtenances of a printing office. The answer was 
a general denial of the allegations of the petition, and a 
special plea of the statute of limitations. The cause was 
tried by the court without a jury. 

The evidence introduced on the part of plaintiff Oscar 
T. Mertens, showed that on September 9th, 1873, one G. A. 
Mertens, his brother, loaned one Charles W. Kielmann, the 
brother of appellant Louis F. Kielmann, the sum of $250, 
for which the said Charles W. Kielmann executed and de- 
livered his promissory note, payable to the order of the said 
G. A. Mertens six months after date, and secured its pay- 
ment by a chattel mortgage on the property described in 
the petition, which mortgage was duly recorded; that at 
this time Charles W. Kielmann was in possession of the 
mortgaged property; that in 1875 the property was sold 
under this mortgage and purchased by the mortgagee, who, 
in 1879, sold it to the respondent herein ; that at the time 
of the sale appellant was in possession of the property, 
Charles W. Kielmann having died on January 20th, 1874; 
that about two months after the money was loaned, Geo. 
Ilussmann, who was then living at Sedalia, informed the 
mortgagee that he, Itussmann, owned the property ; that 
neither the mortgagee nor respondent ever had possession 
of the property ; that Charles W. Kielmann had possession 
of the property at various times from 1864 to 1874, being 
frequently away from home and living elsewhere during 
said period. Also against defendant’s objection, plaintiff 
read in evidence the record of a mortgage executed by 
Lindemann and Eberhardt, on the 13th day of Septem- 
ber, 1870, conveying the property in controversy to Chas. 
W. Kielmann, in trust to secure a note given for the pur- 
chase of said property. 





| 
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| 
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The evidence on the part of appellant showed that 
Geo. ILussmann purchased the property in eqntroversy, at 
Waterloo, Illinois, in 1866, and took it to IIlermann, where 
it has been ever since, with the exception of two years, 
from 1870 to 1872, when Lindemann and Eberhardt had 
it; that Ilussmann left it in charge of his father-in-law, 
who put it in the building in which he lived, where it re- 
mained until his father-in-law died, in 1873; that since 
then it had remained in the same place in charge of appel- 
lant; that it was held by both appellant and TLussmann’s 
father-in-law, who was also appellant’s father, all this time 
for ITussmann; that it was loaned off and on during this 
time to Charles W. Kielmann; that the longest continuous 
possession Charles W. Kielmann had of the property under 
any of these loans, was for a period of about two years, from 
1868 to 1870; that Charles W. Kielmann was away from Her- 
mann during the greater parts of the years 1868 to 1872; 
that afew days atter the execution of the Mertens mort- 
gage, Hussmann being informed of the matter, notified the 
mortgagee that Kielmann had no right to mortgage the 
property, and warned him not to take any steps to recover 
the possession ; that in the paper containing the mortgagee’s 
advertisement of sale and immediately under it, Tussmann 
notified the public not to buy, as the property was his, and 
gave notice of his title also at the place of sale; that Kiel- 
mann was simply allowed to use the property, and that it 
had always belonged to ITussmann ; that in the year 1870 
Chas. W. Kielmann, without Ilussmann’s consent, sold the 
property to Lindemann and Eberhardt, and took a mort- 
gage back for the purchase money in his own name; that 
several weeks after this Tlussmann found it out, went to 
Ilermann, and protested against the proceeding, but being 
assured by his father-in-law that he would get the purchase 
money, did nothing about it ; that in 1872 it was sold under 
this mortgage at public sale and Hussmann bought it and 
had it removed back to his father-in-law’s house, from which 
place it had been taken away at the time of the sale to 
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Lindemann and Eberhardt; that appellant was the admin- 
istrator of the estate of Chas. W. Kielmann, having been 
appointed such in February, 1874; that the property was 
not inventoried as belonging to Chas. W. Kielmann’s estate ; 
that when Chas. W. Kielmann was at Hermann, he lived 
with his father in the same building where the property 
was, 

The court, at the instance of respondent, and against 
the objection of appellant, gave the following instructions : 

1. If it appear from the evidence that Charles W. 
Kielmann was in possession of the press and type mentioned 
in plaintiff’s petition, and exercised rights of ownership at 
the time of his making the conveyance thereof: to Mertens, 
and it further appear from the evidence that the records of 
Gasconade county showed that the legal title to said prop- 
erty was vested in said Kielmann, and Mertens had no 
notice of Hussmann’s claim, then the piaintitf is entitled to 
recover in this action, unless barred by the statute of lim- 
itations. 

3. If it appear from the evidence that Charles W. 
Kielmann owned the property in dispute, and had possession 
of the same, and that plaintiff claims through and under 
him by a valid conveyance, then plaintiff is entitled to re- 
cover, unless he be barred by the statute of limitations. 

To the action of the court in giving said two instruc- 
tions, appellant at the time excepted 

Appellant asked the court to give the following instruc- 
tions : 

1. Upon the maturity of the note secured by the Kiel- 
mann mortgage to G. A. Mertens, and its non-payment 
according to its terms, the said G. A. Mertens became the 
absolute owner of said mortgaged property, and as such 
was then entitled to maintain his action for the recovery of 
the possession thereof. Ifthen it appear from the evidence 
that plaintiff’s action was not commenced within five years 
atter the maturity of said note, and default made in its pay- 





416 SUPREME COURT OF MISSOURI, 





Mertens v. Kielmann, 





ment, his right herein to sue is barred by the statute of 
limitations, and the finding must be for defendant. 

2. In order to establish the title of the property in 
controversy in Charles,W. Kielmann, at the time of the exe- 
cution and delivery of the Mertens mortgage, by possession, 
it must appear from the evidence that the said Kielmann 
for at least five years prior to such execution and delivery, 
was in actual, continuous, exclusive and notorious posses- 
sion thereof. 

3. If it appear from the evidence that at the time of 
the delivery to plaintiff’s vendor of the Kielmann mortgage, 
the title to the property so sold was in some person other 
than the mortgageor, Charles W. Kielmann, then the issues 
must be found for defendant, unless it also appear that the 
said personal property was placed in the possession of said 
mortgageor by such actual owner, and such possession so 
acquired had remained in such mortgageor for at least the 
space of five years without demand made and pursued by 
due process of law on the part of such owner. 

4. It is not sufficient to constitute the possession re- 
ferred to in the preceding instruction that the said Charles 
W. Kielmann should have occasionally used such property 
for the purposes of a printing office during a period of time 
equal to five years or more, but such possession, in order 
to bind the true owner, must have been continuous and 


unequivocal, ; 

All of which instructions the court refused to give. 

The first instruction for plaintiff is erroneous. It as- 
sumes that the mortgage from Chas. W. Kielmann to G. 
A. Mertens and that from Lindemann and Eberhardt to 
Chas. W. Kielmann, in connection with the fact that he 
Was in possession and exercising acts of ownership over the 
property when he mortgaged it to Mertens, conclusively 
established his title, and that plaintiff was entitled to re- 
cover unless his action were barred by the statute of limi- 
tations. In order that the mortgage made by Kielmann 
and that executed by Lindemann and Eberhardt should 
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have the effect given them by this instruction it was neces- 
sary to show title to the property in the mortgageors. 
These were the only records bearing upon the title to the 
property in question produced on the trial. Mertens, and 
Lindemann and Eberhardt claimed title under Chas. W. 
Kielmann, and his mortgage to Mertens, and that of Linde- 
mann and Eberhardt to him were but the declarations of 
those parties that Kielmann was the owner of the property, 
and no other person is bound by these declarations. The 
mortgage by Lindemann and Eberhardt was admissible as 
evidence under the circumstances as showing a claim of 
title asserted by him; and it was the province of the jury 
to determine whether Hussmann, by his conduct, acknow]- 


edged Kielmann’s title. 

All of defendant’s instructions should have been given 
except the first, which was properly refused. We are aware 
that it is held in this State, as elsewhere, that a mortgagee 
of chattels, after breach of the condition, is entitled to the 
possession of the property. Robinson rv. Campbell, 8 Mo. 
365; Bowens v. Benson, 57 Mo. 26. And “a mortgagee 
may maintain replevin against the mortgageor for the prop- 
erty before the maturity of the mortgage debt, if there be 
no agreement in the mortgage that the mortgageor shall 
retain possession.” Jones on Chattel Mort., 442. But “to 
sustain an action by a mortgagee against a mortgageor for 
un unlawful detention of the mortgaged property, as dis- 
tinguished from an unlawful taking of it, the mortgagee 
must show a demand for it and a refusal to deliver it.” 
Jones Chattel Mort., 443. From the terms of the mort- 
gage in question, it is fairly inferable that the mortgageor 
was to retain possession of the mortgaged property wntil 
the maturity of the note secured by it. But under the au- 
thorities it is immaterial whether, by the mortgage, he was 
or not entitled to the possession of the property until breach 
of the condition of the mortgage. No demand of posses- 
sion of the property was made of the mortgageor, who died 
before the maturity of the note, or of the defendant who 

27—79 
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succeeded to the mortgageor’s possession, until after the 


sule of the 
the statute 


mortgagee until that demand and refusal occurred. 


The j 


All coneur. 


Hupeens vy. Tur Hannipar & St. Josepn RAiroap Company, 


Railroads: 


in an action to recover double damages for the killing of live stock 


ona rai 


came upon the track or was killed in consequence of the failure of 
the company to erect and maintain lawful fences or cattle-guards. 


Appeal from Livingston Circuit Court—Hon. EF. J. Broappus, 


REVERSED. 


Geo. W. Easley for appellant. 


John 


Ewin 
justice ot 
the follow 


Plaintiff states that the defendants are a corporation 


* 


gines known as the Hannibal & St. Joseph Railroad; that 
said railroad passes through said township of Mooresville 


as aforesa 
township 


railroad was not inclosed with a lawful fence, and where 
said railroad passes along inclosed fields on both sides, the 


‘ mortgaged property under the mortgage, and 
» of limitations did not begin to run against the 


udgment is reversed and the cause remanded. 


Appe Mant. 
KILLING LIVE STOCK: PLEADING. A petition or statement 


lroad track is insufficient, unless it alleges that the stock 


Judge. 


KE. Wait tor respondent. 


:, C.—This was an action commenced before a 
the peace by respondent against appellant upon 
ing statement and petition : 


*: and are the owners of the track, cars and en- 


id: that on the line of said railroad and in the 
of Mooresville aforesaid at a point where said 
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detendant did, on or about the 15th day of May, 1879, Ly 
its servants, engine and cars, strike and kill one bay mare 


of the value of $70, the property of the plaintiff. Plaintiff 


asks judgment for $140 and costs, being double damages to 
said plaintiff as provided for by the statutes of the State 
of Missouri. 

Upon the trial before the justice there was judgment 
for the respondent; appeal to the circuit court, where, upon 
a trial de noro, there was again a verdict and judgment for 
respondent, from which the railroad company appealed to 
this court. 

In the circuit court the appellant objected to the intro- 
duction of any evidence on the part of the respondent, be- 
cause the statement or petition did not state facts sufficient 
to constitute a cause of action. By reference to teormer 
decisions of this court, it will be found that this question 
las been repeatedly passed upon. And it has there been 
held that a petition or statement is not suflicient unless it 
alleges that the animal got on the railroad track or was 
killed in consequence of the failure of the company to erect 
and maintain lawful fences or cattle-guards. This petition 
does not contain these allegations, and is, therefore, defect- 
ive. The cireuit court erred in overruling the objection to 
the evidence. Luckie v. C. & A. kh. R. Co., 67 Mo. 245; 
Cunningham v. ITann. & St. Jo. R. R. Co., 70 Mo. 202; Sloan 
v. Mo. Pac. Ry Co., 74 Mo. 48; Dates v. St. Louis, IL MW. & 
S. R. LR. Co., 74 Mo. 60; Schulte v. St. Louis, I. WM & S. BR. 
R. Co., 76 Mo, 324. 

The judgment is reversed and the cause remanded. 
R. 8., § 3060; Aing v. Chicago, R. I. & Pace. Ry Co., ante, 
p. 328. All concurring. 


In the case of Clark v. Hann. & St. Jo. R. R. Co., the same ruling 
was made asin the foregoing case, Ewina, C., delivering the opinion. 
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Tue Strate ex rel. Kemper, Appellant, vy. Tur Sr. Lovts, 
Kansas Crry & Nortuern Raimway Company. 





1. Retrospective Legislation: municiraL raxaTion. Where a 
municipal corporation has, in the due exercise of a power conferred 
upon it by the legislature, assessed and levied a tax upon certain 
property within its limits, the legislature may, by an act retrospect- 
ive in its terms, and which takes effect before such tax becomes due, 
annul the assessment so made, and vest in another body the power 
to make the assessment for that year. 

2. Nota Special Law. The act ‘to provide for the assessment and 
collection of taxes on bridges owned by joint-stock companies, and 
property and franchises owned by telegraph and express compa- 
nies,” is not a special law within the meaning of the constitutional 
inhibition against the passage of local or special laws. 

3. Retrospective Legislation. Section 15 of the Bill of Rights was 

not intended to prohibit the passage of retrospective acts which do 

not disturb rights of a private character.* 














Appeal from St. Louis Court of Appeals. 






AFFIRMED. 






Daudt & Cunningham ana F.W. Hinman for appellant. 






Wells Il. Blodgett and Geo. S. Grover for respondent. 






SuErwoop, J.— We have examined this cause and have 
read the opinion of the St. Louis court of appeals delivered 
herein. Being satisfied with the reasons and conclusions 
reached by that court, its judgment is affirmed. All con- 
cur. 














*These syllabi are taken from 9 Mo. App. 532. 
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Ayres V. Tur Farmers & Mercuants Bank, Appellant. 


Paper Deposited in Bank for Collection and Credit. If pa- 
per be deposited in or forwarded to a bank for collection, and in 
pursuance of a pre-arranged mode of dealing the bank immediately 
places the amount to the credit of the depositor, and the depositor 
thereupon draws or is entitled todraw against the same as cash, this 
works a transfer of title, so that the depositor cannot afterward 
claim the paper: and it is immaterial that if the paper is not paid 
the bank has the right to charge it back, See Bullene v. Coates, post, 
p. 426. 

Case Adjudged. Plaintiffs sent tothe Mastin Bank a check drawn 
on defendants, indorsing it thus: ‘“ Pay J.J. Mastin, Cashier, for co!- 
lection account of” plaintiffs. The check was inclosed in a letter, 
which stated that it was “for collection and credit.” The Mastin 
Bank had a standing arrangement with plaintiffs to give them credit 
“on the day of receipt, for casheitems and checks,” and it gave 
credit for this check accordingly, and plaintiffs drew against it the 
day it was mailed. The Mastin Bank sent the check to defendants, 
who were its correspondents, and defendants charged the same to 
the drawer, who had sufficient funds, and credited it to the Mastin 
Bank. The latter had in the meantime failed and made an assign- 
ment, but defendants did not know this. eld, that the title to the 
check had vested in the Mastin Benk, and plaintiffs could not re- 
cover the amount of defendants. 


Appeal from Jackson Special Law and Equity Court—Tlon. 


Kt. E. Cowan, Judge. 


REVERSED. 


The plaintiffs Ayres, Kinsey, Thomas & Smith were 


co-partners doing business under the firm name of the Cit- 
izens’ Bank. 


Lathrop & Smith tor appellant. 
Cage, Ladd & Small tor respondents. 


Henry, J.—On August Ist, 1878, Wickstrum & Swin- 


son drew their check on the defendant for $500 in favor of 
H. W. Baker & Co., who indorsed it to plaintiff for a valu- 














422 SUPREME COURT OF MISSOURI, 





Ayres v. The Farmers & Merchants Bank. 








able consideration, and plaintiff sent it to the Mastin Bank 
for collection and credit to plaintiff. 

There was evidence tending to prove a business ar- 
rangement between plaintiff and the Mastin Bank under 
which the amount of the check was passed to plaintiff’s 
eredit upon receipt of the check, and plaintiff was imme- 
diately entitled to draw against it, and on the day it was 
transmitted plaintiff drew upon the Mastin Bank for the 
full amount in favor of II. W. Baker & Co., from whom 
plaintiff received it; that the Mastin Bank received the 
check onthe 2nd day of August, 1878, and on that day 
gave plaintiff credit on their books for the amount, and 
mailed to plaintiff a letter stating receipt of check and credit 
given, and on the same day charged the check to defendant 
on whom it was drawn, and mailed it to defendant for 
credit to its own account; that on the day after the receipt 
of the check by the Mastin Bank, that bank made a gen- 
eral assignment for the benefit of its creditors; that defend- 
ant received the check from the Mastin Bank by due course 
of mail, charged it to the drawers who had sufficient funds 
on deposit with defendant to pay it, and credited the amount 
to the Mastin Bank, without notice that the bank had failed 
and made a general assignment. 

On the 7th day of March, 1878, the Mastin Bank sent 
the following card to plaintiff and defendant and its other 
correspondents : 

“After this date this bank will give credit on day of 
receipt, to its correspondents, as formerly, for cash items 
and checks on banks in the interior. To aid in the speedy 
transaction of business, we request our correspondents to 
list all remittances for which they ask credit on receipt, on 
a separate sheet from that on which is listed time paper 
and collections. The amount should be carefully stated and 
correctly footed. Instructions for shipment of currency or 
transfers to other points should he given on separate sheets, 
to prevent the same being overlooked. 

Joun J. Mastin, Cashier.” 
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The following is the letter transmitting the check in 
question by plaintiff to the Mastin Bank: 
** Citizens Bank. Capital $100,000. 
Nortu Torpreka, Kans., 8-1, 1878. 
J.J. Mastin, Esy., Cas., 
Kansas City, Mo., 


Dear Sir: We ineclose for collection and eredit items 








as stated below. Very respecttully, 
J. Tuomas, Cashier. 

I  iitkiiccctecapiisiimaiiaitiea eta eae $ 244 70 
Ti .  sSennadmbnsnaethanctabivesatiaaaaabeneeedeon 150 00 
I TE cc cnisiinaintinavccenkisetiatatomidsvandedaauas 500 00 
IN I dlecih:nsienenedsecaedibetecsentnncsetndaaine tees 4 22 
TG HE MIN: scicrecoosipnacdupbidnapeneuniedtientiimdbadaobuimesia 5 00 
WA sscsciandeunkactnnntncedibatabesniininatiannslii edie: 1,447 10 
$2,751 02 
I BR icssatsenicnicetansvinnsipiriieseiniaanea 100 00 


$2,851 02 
This letter inclosed two checks mentioned in the plead- 
ings and read in evidence, as follows: 
$244.70. ABILENE, Kans., July 29th, 1878. 
ABILENE Bank. 
Lxsoip, Fisurer & Co.: 
Pay to HL. W. Baker & Co., or order, two hundred and 
forty-four dollars and seventy cents. 
M. V. Brmuarr 
Indorsed, If. W. Baker & Co. 
Pay J. J. Mastin, Esq., Cashier, or order, tor collection 
account of Citizens’ Bank, N. Topeka, Kan. 
J. Tuomas, Cashier. 
Pay and credit account of Mastin Bank, Kansas City, 
Mo. Joun J. Mastix, Cashier. 


The other check dated July 80th, 1878, was made in 









| 
| 
| 
| 
| 
| 
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the same form by EF. Fuller Parent, for $150, and was in- 
dorsed just like that for $244.70. 

This action is for the recovery trom defendant of the 
amount of the check for $500, drawn by Baker & Co. upon 
defendant. On a trial plaintiff had judgment, from which 
this appeal is prosecuted; and the only question is: Under 
the business arrangement between the Mastin Bank and 
the plaintiff and defendant, what was the legal effect of the 
transactions between them with respect: to that check? 
Did it become the property of the Mastin Bank, in such 
sense that plaintiff cannot maintain jus action against de- 
fondant on the check? Morse, in his work on Banks and 
Banking, page 424, approves the following doctrine, “ that 
if a bill or dratt be forwarded by its owner for collection, 
and by order or custom of dealing the party receiving it 
places the amount to the credit of the owner, and the owner 
thereupon draws or is entitled to draw against the same as 
cash, this works a transfer of title, so that the owner can- 
not follow the paper or its proceeds in the hands of a third 
party receiving it in good tanith and due course of business 
from the agent for collection.” Clark vr. Merchants Bank, 2 

N.Y. 380; Scott rv. Occan Bank, 23. N.Y. 289. Lord Eldon 
in kx parte Sargeant, 1 Rose 155, and several other cases, 
seems to have been of the opinion, it is said in a note to 
section 228 of Story on Agency, “that if the bills were en- 
tered as cash, with the knowledge of the customer, and he 
drew or was entitled to draw upon the banker, as having 
that credit in cash, he would thereby be precluded trom re- 
curring to the bills specifically.” Judge Story says that 
this opinion of Lord Eldon was adopted by the vice-chan- 
cellor in Ex parte Thompson, 1 Mont. & McArthur 312; and 
in Clark v. Merchants Bank, supra, the court held expressly 
that “ where the owner of a bill sends it to his correspond- 
ent to be collected, with directions to place it to his credit, 
and at the same time draws at sight against the fund, the 
title to the bill passes so that the proceeds cannot be tol- 
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lowed into the hands of third persons receiving them in 
good faith.” 

The cases of Nireeny vr. Easter, 1 Wall. 166; White v. 
National Bank, 102 U.LS. 658: First National Bank v. Reno 
Co. Bank, 1 McCrary 491; Ceed Bank v. Farmers Bank, 22 
Md. 148; Levrir. Bank, 5 Dill. 107; Mechanics Bank v. Val- 
leq Packing (o., 70 Mo. 643, and Willikin ce. Sha ple igh, 36 
Mo, 598, are distinguished from the case at bar in the fact 
that in all those cases the paper was indorsed for collection 
only, and there is no conflict between any of those and the 
doctrine announced by Morse and the cases cited by him 
in its support. The case ot Lawr nee ec. Stonington Bank, 
6 Conn. 529, bears but slight resemblance to the case at bar. 
The draft there was drawn by a creditor upon his debtor, 
placed with a bank for collection, and that bank indorsed 
it for collection to the Eagle Bank, and the latter to the 
Stonington Bank tor collection. On the 20th day of Sep- 
tember the Stonington Bank had information that the Eagle 
Bank, which owed it $60, had failed, and five days there- 
after it presented the draft to the drawer who paid it, and 
the Stonington Bank placed it to the credit of the Eagle 
Bank and refused to pay the amount to plaintiff, claiming 
that the draft was the property of the Eagle Bank. That 
case in its facts is wholly different from this. Tere the 
owner of the check indorsed it to the Mastin Bank not 
only to collect but to be placed to its credit as soon as re- 
ceived, with a right to draw immediately for the amount, 
Tt was in effect a purchase of the paper by the Mastin Bank, 
and the fact that on default of payment by the drawee that 
bank had recourse upon the indorser did not prevent the 
title from passing. Such is the right of every indorsee for 
value, but he is none the less the owner of the paper. 

We have not copied and shall not comment upon the 
instructions, only to remark that they did not declare the 
law as herein announced, and we reverse the judgment and 
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remand the cause, and on a re-trial the court will instruct 
the jury as herein indicated. All concur. 


In Ayres v. Lebold «t al., appellants, the same ruling was made as 
in the foregoing case, Henry, J., delivering the opinion. Mahan & Bur- 
ton and Pratt, Brumback & Ferry for appellants, and Gage, Ladd & Small 
contra, 


Bune v. Coates, Assignee of the Mastin Bank, Appellant. 
Ayres v. The Farmers & Merchants Bank, ante, p. 421, affirmed. 


Appeal from Jackson Circuit Court—Tox. 8. TH. Woopson, 
Judge. 


REVERSED. 
Pratt, Brumback §& Ferry for appellant. 
Peak & Yeager for respondent. 


Norton, J.—This suit was instituted by plaintiff to 
recover of defendant, as assignee of the Mastin Bank, 
the sum of $1,536.68, that being the amount of divers 
checks, drafts and post-office orders which the petition 
alleges had been deposited with said bank on the 2nd 
day of August, 1878, for collectien, and which defendant 
had collected. The answer denies that any drafts, checks 
or post-office orders had been deposited with said bank for 
collection, and alleges that on the 2nd day of August, 1878, 
during banking hours, plaintiff deposited for credit with 
said bank $2,812.98, and received at the time on the books 
of the bank credit therefor, and also received credit on their 
pass hook forthat sum. Said sum was made up of a num- 
ber of items, plaintiffs at the time furnishing the bank with 
a statement thereof as follows: 
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Kansas Crry, August 2nd, 1878. 
Deposited by 
3ULLENE, Moores & Emery 
with The Mastin Bank. 
$ 1,090 
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Mexican silver 67 


Silver 182 
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Ss? 

The evidence on the trial showed that a large number 
of these items were checks and dratts which at the time 
the deposit Was made, were indorsed by plaintiffs, and 
thereupon the account of plaintiffs with the bank was cred- 
ited for the whole sum in cash, and a like credit was also 
given on the plaintiffs’ pass book, and which amount plaint- 
iffs, under the course of dealing had a right to draw for 
immediately. 

Under the ruling of this court made at the present 
term in the case of utyres v. Farmers §& Merchants Bank, 
ante, p. 421, the checks deposited under the circumstances 
above detailed, became the property of the Mastin Bank, 
and said bank beeame the debtor of plaintiffs to the amount 
of the checks so deposited and indorsed. The evidence 
clearly shows that the checks were indorsed and deposited 
for credit, and not for collection and credit when collected. 
It is also in evidence that plaintiffs proved up before the 
assignee a claim against the Mastin Bank in which the above 
sum placed to their credit was included. Upon the claim 
so proved up the plaintiffs must stand, and inasmuch as the 
checks deposited, as before indicated, belonged to said bank, 
the suit of plaintiffs based on the theory that the checks 
remained the property of plaintiffs, and that the Mastin 
Bank and defendant Coates, in collecting and receiving the 
proceeds, were the mere agents of plaintiffs, cannot be 
maintained, and the judgment will, therefore, be reversed, 
all the other judges concurring. 
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Tue Bares County Natrronan Bank v. Owrn, Appellan’ 


Custodia Legis: rerLevix. Property held under judicial process can- 
not be taken under other judicial process. Hence, where property 
levied upon as belonging to A has been replevied by B under claim 
of title, it cannot be again taken under execution against A while 
the action of replevin is pending and undetermined. 


Appeal from Bates Circuit Court-—Trial before Ilon. Wo. 
Pack, sitting as Special Judge. 


REVERSED. 
E. J. Smith and W. S. Shirk tor appellant. 
S. DB. Lashbrook and Jno. 7. Smith for respondents. 


Ewixe, C.—The Bates County National Bank, A. 8. 
Grosshart, administrator of L. Settles, and William and R. 
A. Walton having judgments of Bates county circuit court 
against Crayton Owen, sued out each an execution directed 
tothe sheriff of Bates county, who, on April 28th, 1880, 
levied them jointly on ninety-nine sheep, 100 lambs and 
fifteen yearling steers. The next day the claimant, A. B. 
Owen, presented to said sheriff his claim for all said prop- 
erty under section 2366, Revised Statutes, in due form and 
duly verified, claiming to own said property, and that de- 
fendant C. Owen had no interest in it, and that the claim 
Was made in good faith. Thereupon plaintiff in each exe- 
cution gave bond, as required by said section, and the claim 
and bonds were returned into court at the July term, 1880, 
and docketed separately ; and then by order of court con- 
solidated and tried as one case. Plaintiffs in the three 
executions filed a joint answer to the claim, denying all 
material allegations in it, and alleging the property is that 
of C. Owen, and A. B. Owen has no right in it, and that a 
pretended transfer of it from defendant to claimant was to 
defraud defendant’s creditors. Claimant filed a reply, 
which is a general denial, and prays judgment for release 





| 
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of the property and costs. Ona trial before TIon, W. 
Page, special judge, y.1thout a jury, judgment was given 
for claimant as to the cattle or calves and they were ordered 
released to him, and against him as to the sheep and lambs, 
and they ordered sold, from which judgment the claimant 
appealed to this court. 

After evidence for the claimant tending to show his 
ownership of the property, it appears from the evidence 
that on April 16th, 1880, ninety of the sheep were levied 
on by the sheriff of Bates county under two executions from 
the circuit court on transcripts of judgments from a justice 
of the peace, each in favor of Dewey and Cobb and against 
said Crayton Owen; that on said levy claimant put ina 
claim like the one in this case, and plaintiffs in execution 
gave bond as in this case, and on April 28th, 1880, claimant 
began suit in replevin against the sheriff, and had the writ 
and order of delivery directed to and executed by the cor- 
oner; that claimant giving proper bond, the coroner took 
the sheep from the sheriff and delivered them to the elaim- 
ant, and they were again left in that same pasture; that 
immediately thereafter, on the same day, the sheriff levied 
on the same under the executions in this case, and claimant 
put in his claim for them again, which is the one in this 
ase; that on the 16th day of April, 1880, the yearling’ 
steers and nine of the sheep in dispute were levied on by 
one Lewis, a constable, under a justice of the peace execu- 
tion against C. Owen, and thereupon claimant began suit 
in the circuit court in replevin for said nine sheep and fifteen 
calves against the said constable, the sheriff of said county 
executing the writ and order of delivery, duly directed to 
him, by taking said property from Lewis and giving it to 
claimant, he giving proper replevin bond ; and immediately 
thereafter said sheriff levied on the same under the two 
executions herein. | 

There was other evidence on the part of the claimant ; 
and also evidence on behalf of the plaintiffs in the execu- 
tions tending to show that C. Owen was the owner of the 
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property, and not A. B. Owen; but “ith our view of the 
law it is useless to look further in he evidence. 

The claimant asked, among others, and the court re- 
fused, two instructions in effect as follows: 

7. That if ninety of the sheep and the lambs were 
levied on by the sheriff of Dates county, on execution 
against C. Owen, and A. B. Owen duly claimed them under 
the same statute as in this case, and the execution creditors 
gave bond, and then A. B. Owen replevied the sheep and 
they were thus taken from the sheriff, and thereafter, on 
the same day levied on under the execution in this case, 
said sheep and lambs were not then subject to such levy, and 
the finding should be for claimant. 

8. That if the other nine sheep and the calves were 
levied on by a constable, on executions against C. Owen, and 
were replevied in due course from him and delivered to 
claimant, and were thereafter immediately taken by the 
sheriff on the executions in this case, they were not then 
subject to execution, and the finding should be for claimant 
as to them. 

The question is: Was this property so in the custody 
of the law that it was not subject to levy and seizure under 
the plaintiffs’ executions? It appears from the evidence 
that all this property had been seized under execution, and 
had been replevied by claimant, and was then re-levied 
upon and seized by the sheriff by virtue of executions in 
favor of plaintiffs and against Crayton Owen. There is no 
dispute but that this was the status of the property when 
seized, The general rule is, that property in legal custody 
is not subject to be seized by other judicial process; that 
when it is held under judicial process, it cannot be seized 
by virtue of other judicial process. Stout v. La Follette, 
64 Ind. 865; Pipher v. Foredyce, 88 Ind. 436; s. ¢., 22 Am. 
Law Reg. 6665 ; Metzner v. Graham, 57 Mo. 404. In ITagan 
v. Lucas, 10 Pet. 400, it is said, in speaking of a similar 
ease: “On the giving of the bond the property is placed 
in the possession of the claimant. IILis custody is substi- 
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tuted for that of the sheriff. The property is not withdrawn 
from the custody of the law.” “ Where vendees of a judg- 
ment debtor obtain possession of property by virtue of a 
writ of replevin, and by this process take it from the hands 
of the sheriff, it cannot, while the action of replevin is 
pending and undetermined, be again levied upon under 
another execution issued against the vendees.” Pipher v. 
Foredyce, supra. This view disposes of the case, and we 














consider it unnecessary to examine further. 

The refusal of the court below to give the instructions 
seven and eight was error for which the judgment must be 
reversed and the cause remanded, which is accordingly 
done. Putirs, C. concurring; Marry, C., absent. 


ASHER V. Tue St. Louis, Iron Mountrarn & Soutuern Ratr- 
way Company, -tppellant. 


Railroads: KILLING LIVE STOCK: PLEADING. In an action against a 
raiJroad company for killing plaintiff’s hogs, founded on the 43rd 
section of the Railroad Law, the petition failed to state that the 
hogs came upon defendant’s track at a point where defendant was 
required by law to fence. Held, that it was for this reason fatally 
defective. 


Appeal from Butler Circuit Court—Ilon. R. P. Owen, Judge. 
REVERSED. 

T. J. Portis and Smith & Krauthoff for appellant. 

S. M. Chapman for respondent. 


Per CurtaAm.—This suit originated before a justice of 
the peace in Butler county, and was for the recovery of 
double damages for stock killed by defendant’s road, in Au- 
gust, 1877, and the trial in the circuit court to which it was 
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appealed, occurred before the Revised Statutes of 1879 took 
effect. The statement filed was as follows: 

“ Plaintiff states that the defendant is a corporation 
duly incorporated by the laws of the State; that it was 
the occupier of and managing a ralway between the town 
of Poplar Bluff, Missouri, and the city of Cairo, Hhinois, 
between the 12th day of August and the 12th day of Sep- 
tember, 1877; that between said days defendant by its 
engines and cars, on the line of its said road in the town- 
ship of Poplar Bluff, Missouri, at a point on said road where 
it was not fenced and where there was no public crossing 
or cattle-guards, killed thirty hogs, the property of plaintiff, 
of the value of $500. Plaintiff therefore prays judgment 
for $600, double the value of said property, as provided by 
statute.” 

The petition fails to allege that the hogs got on the 
track at a point where the company was by law required 
to fence ; and under all the decisions of this court on that 
question is fatally detective. Judgment reversed. 








Lanpis v. Campbens ef al., Appellants. 


1. Decisions of Church Judicatories: constTituTionaL Law. It is 
the established doctrine that in matters purely ecclesiastical, not 
affecting property rights, the decisions of the proper church judica- 
tories made in good faith, are conclusive upon civil tribunals. The 
provision of the constitution, (2? 10. art. 11,) that the courts of jus- 
tice shall be open to every person, and certain remedy afforded for 
every injury to person, property or character” in no manner alters 
this rule. It means only that for such wrongs as are recognized by 
the law of the land the courts shall be open and afford a remedy. 

2. —: CASE ADJUDGED: LibeEL. The plaintiff, 2 member of the 
Presbyterian Church, was tried by a session of the church in his ab- 
sence and without notice to him, upon a charge preferred by the 
pastor, who was a member of the session, that plaintiff had made 
false and defamatory statements concerning the pastor, and he was 
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excommunicated by resolution of the session. J/eld, that unless 
the charge was false and the members of the session maliciously, 
falsely or colorably made the proceedings against plaintiff a pretense 
for covering «n intended scandal, they had not laid themselves open 
to an action for libel. 

3. : : PUBLICATION OF LIBEL. The clerk of the session en- 
tered the resolution of excommunication and a preamble accom- 
panying it upon the minute book of the session, exhibited them to 
members of the session for their signature, and sent plaintiff a writ- 
ten copy, and the pastor read both preamble and resolution to the 
congregation in church. Jield, that these acts did not of themselves 
amount to a publication of a libel, or furnish a foundation for an ac- 
tion against either clerk or pastor. 





Appeal from Buchanan Circuit Court—Hox. J. P. Gruss, 
Judge. 


REVERSED. 
B. EF. Stringfellow and Judson & Motter for appellants. 


Ramey & Brown and Woodson, Green & Burnes for re- 
spondent. 


Henry, J.—Plaintitf commenced this action in the cir- 
cuit court of Buchanan county against defendants Camp- 
bell and Sanders and Thos, E. Tootle, to recover damages 
for an alleged libel, charged to have been published by 
them. 

The petition alleged that plaintiff was a member of 
the First Presbyterian Church of St. Joseph, Missouri, and 
that defendants falsely, maliciously, ete., published of and 
concerning him, the libelous matter, consisting of a pream- 
ble, in which it was stated that plaintiff had made false and 
malicious statements concerning the pastor of that church, 
Campbell, and a resolution suspending plaintiff from the 
communion of the church. Ina second count, omitting 
the formal parts, it was alleged that defendants published 
of and concerning plaintiff a certain other libel, consisting 
of the following: “You, meaning plaintiff, were by unan- 


























OCTOBER TERM, 1883. 435 


Landis v, Campbell. 








imous vote excommunicated.” “Resolved, That Israel Lan- 
dis be excommunicated.” 

Defendants filed separate answers, to the effect that 
defendant Campbell was pastor of said church, and that he 
and his co-defendantsand other parties named, were pastor 
and ruling elders of said congregation, and composed a 
judicatory known as the church session, which, by the laws 
of the church, has jurisdiction to admonish, rebuke and 
excommunicate members of said church, found by them 
to be deserving of censure; that to this session defendant 
Campbell reported that plaintiff had made false and defama- 
tory statements in regard to Campbell; that the session, at 
a regular meeting, in the performance of its duty in the 
regular administration of church discipline and according 
to the usages and practices of the church, without any 
malice toward plaintiff, and believing it within the scope 
of official duty, having found plaintiff deserving of censure, 
adopted said preamble and resolutions, which were entered 
upon its record book. It is also alleged that there was an- 
other judicatory of said church, known as the presbytery, 
to which plaintiff had a right to appeal from the decision of 
the session, but that, although notified of his suspension, he 
failed to prosecute an appeal. The same is in substance the 
answer to the second count, and the several answers of the 
other defendants do not differ materially from that of 
Campbell in the points which we shall consider. 

It appears from the evidence that plaintiff had no no- 
tice that charges would be or had been made against him 
to the session, nor was he present at the investigation. The 
evidence was conflicting on the question of veracity between 
plaintiff and the pastor, and we refrain from expressing an 
opinion as to the weight of evidence. 

What plaintiff relied upon as a publication of the al- 
leged libel mentioned in the first count, was a reading of 
the same from a copy by the pastor to the congregation, 
the entering the same on the session minutes and exhibit- 
ing them to the members of the session, by its clerk, to get 
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their signatures to them. Wohiat plaintiff insists was a pub- 
lication of the alleged libel in the second count, was the 
adoption of the same by the session, recording it upon its 
minute book, the oral announcement of the expulsion of 
plaintiff by the pastor to the congregation, a written copy 
of the proceedings furnished to plaintiff by Sanders as clerk 
of the session, and the exhibition of the proceedings to 
MeDonald and ILulett, members of the session, in order to 
procure their signatures to the same. 

There was a mass of evidence read to the jury, con- 
sisting of extracts from the constitution of the church and 
digests of its laws, and adjudications thereon, in relation 
to the judicatories of the church, which the court left it to 
the jury to expound for themselves. If the civil courts 
take it upon themselves to administer the law of a church 
their duty is to inform the jury what it is, and not to leave 
them to grope through the judicial literature of the church 
to ascertain it. 

The main objection to the action of the session is its 
proceeding to investigate the charges against plaintiff, in 
his absence, without notice to him; and the court, in the 
instructions to the jury, adopted the view that this irregu- 
larity rendered the action of the session void, and that, 
therefore, it afforded defendants no defense to this suit and 
obviated the necessity of proving express malice against 
defendants. The court, among others, gave the following 
instructions at plaintiff’s instance : 

5. If the jury believe from the evidence that the ses- 
sion of the First Presbyterian Church convened on the 31st 
day of October, 1877, had no right, under the constitution 
of the Presbyterian Church in the United States, to sus- 
pend Israel Landis, the plaintiff, from the communion of 
said church, and adopt a preamble alleging that he had been 
guilty of malicious falschood, without giving said Landis 
any notice that they intended to proceed against him as a 
member of the First Presbyterian Church in St. Joseph, for 
any violation of the constitution or discipline of the Pres- 
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byterian Church in the United States, and that defendants, 
in conjunction with other members of the session of the 
First Presbyterian Church, did adopt a preamble and reso- 
lutions finding that said Israel Landis had been guilty of 
m:licious falsehood, and suspending him from communion 
with said church, and all without notice to said Landis ; 
and ‘hat said session of said church, on the 31st day of Oc- 
tober, 1877, in conjunction with the defendants, agreed 
that the alleged libel set out in the first count of plaintiff’s 
petition, should be read at a public meeting on the follow- 
ing Friday evening by the defendant Campbell, and that 
said alleged libel was read by the direction of said defend- 
ants: then the fact that defendants claim to have been act- 
ing in an official ecclesiastical capacity, furnishes no excuse 
tor such publication. 

10. Ifthe jury believe trom the evidence that the 
paper writing set forth in the second count of the plaint- 
iff’s petition was the result of a concerted writing and 
agreement of and between the members of the session in 
proof, including the defendants, and that it was a part of 
said agreement that it should be read or announced pub- 
licly in the church, and that the same was so announced, 
and that the said paper writing was by the defendants, or 
either of them, with the consent or direction of the other, 
shown or read to any one, then such acts were sufficient 
publication of said paper writing by defendants. 

The civil courts cannot review the decisions of eccle- 
siastical judicatories in matters properly within their prov- 

ince under the constitution and laws or 


lDECISIONS OF 


CHURCH JUDICATO- 4... at? . why ‘ye . . 
See itution, regulations of the church. J/armon v. 


al law. Dri hie -. 1 Speers Eq. S7 : Rol rtson tv. Bul- 
lions, 9 Barb. 134; Shannon v. Frost, 3 B. Mon. 261; Ger- 


man Reformed Church v. Seibert, 3 Barr (Pa.) 282; State ex 
me ), C. Farris, 45 Mo. 183; Watson v. Garvin, o4 Mo. S04. 
In Shannon ¢. Frost, the court said: “ Whether right or 
wrong, the act of excommunication must, as to the fact of 
membership, be law to this court. * * We can- 
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not decide whether the excommunicated have been justly 
or unjustly, regularly or irregularly, cut off from the body 
of the church.” “This court having no ecclesiastical juris- 
diction, cannot revise or question ordinary acts of church 
discipline or excision.” In Jlarmon v. Dreher, the court 
held that “a civil court will not look into the regularity of 
the process by which an ecclesiastical body proceeds to judg- 
ment.” These cases and observations are cited with ap- 
proval in the State ex rel. ve Garris, 45 Mo, 183, and in 
Watson v. Garvin, 54 Mo. 364. This court, Bliss, J., ob-° 
serves: “In all the cases we find it first everywhere taken 
for granted, and it must necessarily be so under our system, 
that in matters purely ecclesiastical, not affecting property 
rights, the decisions of the proper church judicatory are 
conclusive upon civil tribunals. They will neither inquire 
into their correctness, nor question their accuracy.” And 
this was substantially reiterated by Judge Adams in deliv- 
ering the opinion of the court, on a motion for rehearing, 
in.the same cause, in which he said: “In matters purely 
religious or ecclesiastical, the civil courts have no jurisdic- 
tion.” In the case of the German Reformed Church v. Sei- 
bert, 3 Barr 282, Seibert was expelled from the chureh by 
the consistory without the consent of the congregation, 
which was required by the articles of the church discipline, 
and the court held that “the decisions of ecclesiastical 
courts, like any other judicial tribunal, are final, as they 
are the best judges of what constitutes an offense against 
the law of God and the discipline of the church,” and, 
“ granting that the consistory had proceeded to disfranchise 
the relator without the consent of the congregation, the 
remedy is by appeal to a higher tribunal.” When property 
rights are involved in the decisions of the church judica- 
tories, such decisions may be reviewed by the civil courts, 
when properly brought before them. Watson v. Garvin, 
supra. 

It is contended by respondent’s counsel that section 10, 
article 11 of the constitution of Missouri, requiring the 
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civil courts to take cognizance of all cases of injuries to 
person, property or character, gives those courts jurisdic- 
tion of such actions as this. It simply declares that “ the 
courts of justice shall be open to every person, and certain 
remedy afforded for every injury to person, property or 
character.” Persons who join churches, secret societies, 
benevolent associations or temperance organizations, volun- 
tarily submit themselves to the jurisdiction of those bodies, 
and in matters of faith and individual conduct affecting 
their relations as members thereof, subject themselves to 
the tribunals established by those bodies to pass upon such 
questions, and, if aggrieved by a decision against them, 
made in good faith by such judicatories, they must seck 
their redress within the organization, as provided by its 
laws or regulations. If the civil courts should assume ju- 
risdiction to review such proceedings upon alleged errors, 
they would attempt to administer laws not recognized by 
the constitution or laws of the State, of which it may be 
said, without disparagement to the judiciary, they may be 
as ignorant as the most illiterate member of the association. 
Actions for libel and slander would crowd the docket of 
the civil courts, which would, on that theory, be open to the 
complaint of every man expelled from a church, or masonic 
or odd fellows lodge or temperance society, and every 
woman excl ided from any of the societies of which this 
ag« is so prolific. Every such expulsion involves, to some 
extent, a charge of moral turpitude or conduct unbecoming 
a gentieman or lady. The constitutional provision has no 
such scope as thi:, and means only that for such wrongs as 
ar. recognized by the law of the land, the courts shall be 
open and affor’ a 1emedy. 

It follows from the principles announced in the above 
eases, that if a judicatory of a church has jurisdiction, by 
2: ease ad- it8 Jaws, to tr: a member for an otense 
judged ; libel. involving immoraiity, its decision is final, 
and not subject to be reviewed by the civil courts for alleged 
errors; that the civil courts will not examine into the ques- 
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tion of errors in the proceeding, but give it the same force 
and effect as if it had been regular in every respect, and, 
therefore, instructions number five and ten, given for 
plaintiff, are erroneous. The acts of the session in sus- 
pending and expelling plaintiff afford a compete defense to 
this action, unless the charges against plaintiff were false, 
and the members of the session maliciously and falsely, or 
colorably made such proceedings a pretense for covering an 
intended seandel. Farnsworth v. Storrs, 5 Cush.412; Streety 
v. Wood, 15 Barb. 105; Shurtleff v. Steve NS, D1 Vt. 514; s. 
e., 31 Am. Rep. 698. And the burden of proving express 
malice is upon the plaintiff Shurtleff v. Stevens, supra; 
Townshend on Slander, 386; 2 Addison on Torts, 931; 
Bradley v. ITeath, 12 Pick. 163; Van Wyck v. Aspinwall, 17 
N. Y. 190; Lewis v. Chapman, 16 N.Y. 369; Vanderzce rv. 
MeGregor, 12 Wend. 545; Klink v. Colby, 46 N.Y. 427; s. 
ec. 7 Am. Rep. 360. 

The reading the preamble and resolutions of suspen- 
sion was a publication within the meaning of that term, as 
. ; siesile employed in relation to libels; but when a 

Heation of libel. member has been excommunicated, it may 
be promulged by the pastor by reading the resolution of 
expulsion in the presence of the congregation, according 
to the practice of the church, and that act will, of itself, 
furnish no foundation for an action against him. Farns- 
worth v. Storrs, supra. The court properly instructed the 
jury that neither the entry upon the book kept by the ses- 
sions for that purpose, of the resolution of suspension and 
excommunication nor the announcement of the latter to 
the congregation hy Campbell, was a publication of either 
of the alleged libels, but should also have included in the 
instruction the preamble to the resolution of suspension. 
It also correctly declared that the writing and sending of 
the letter in evidence by defendant Sanders to plaintiff was 
no publication of the libel, but erred in declaring that his 
exhibition of the paper to ITwlett and McDonald, members 
of the session, for their signatures, was a publication. 
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There was no evidence that Sanders, or any one else, exhib- 
ited the resolution to any one except McDonald and IIulett, 
members of the session, and the testimony was that it was 
shown to them only to procure their signatures to the pa- 
per, as members of the session. That this was not a pub- 
lication see Vunderzee v. Me ey 12 Wend. 545; Klink 
v. Colby, 46 N. Y. 428; s.¢, 7 Am. Rep. 360; Ee wis v. 
Chapman, 16 N. Y. 569, 

We have not deemed it necessary to notice particularly 
the instructions refused or given. We think that the court, 
on a new trial of this cause, can determine, by what is con- 
tained in this opinion, which should have been given and 
which refused. There is a mass of testimony in relation 
to the jurisdiction of the several judicatories of the Pres- 
byterian Church, and their modes of procedure, which we 
do not deem it necessary to notice, except to say that it was 
clearly shown that the session had jurisdiction to try the 
plaintiff on the charges preferred, and that he had an ap- 


peal to a higher tribunal in the church from its decision 
against him. 

All coneurring, the judgment is reversed and the cause 
remanded. 

al motion Jor re hearing was ove rruled, 


Tur Srare vy. Jones, Appellant. 


Homicide in Self-Defense. Ii one kill another in self-defense, 
itis justifiable homicide; and the fact that he intended not to kill 
but only to disable, does not make it manslaughter. 
Manslaughter, Fourth Degree. Unless a homicide is involuns 
tary, or there is a sudden heat or quarrel, the offense is not man- 
slaughter in the fourth degree. 
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Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


Walter F. McEntire for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Norton, J.—The defendant was indicted in the St. 
Louis criminal court at its July term, 1881, for murder in 
the first degree for killing Antoine Valle on the 15th day 
of July, 1881. Atthe November term, 1881, of said court, 
he was put upon his trial which resulted in his conviction. 
From this judgment he appealed to the St. Louis court of 
appeals, where the judgment was reversed and the cause 
remanded for another trial. ILe was re-tried in the erimi- 
nal court at its January term, 1883, which again resulted 
in his conviction for murder in the first degree and he was 
sentenced to be hanged. From this judgment defendant 
appealed to the St. Louis court of appeals, where the judg- 
ment was affirmed, and from this judgment of affirmance 
he has appealed to this court. 

The counsel assigned to the defense of the accused has 
shown commendable zeal in conducting it, and seeks a re- 
versal of the judgment on the alleged erroneous action of 
the trial court in not giving an instruction for manslaughter 
in the fourth degree, and also in giving the following: “In 
this case the defendant contends that he is not guilty of 
any offense, because, what he did he acted in self-defense, 
and that the shooting of Antoine Valle by the defendant 

yas necessary to prevent the inflicting upon him, the de- 
fendant, of great bodily harm by Antoine Valle.” 

In order that these objections may be disposed of in- 
telligibly, it will be necessary to state the substance of 
the evidence. It appears that some days previous to the 
homicide deceased and defendant, who were working as 
boat-hands on the Lady Lee, a steamboat plying between 
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the city of St. Louis and Kansas City, had a difficulty on 
board the boat about twenty-five miles below the latter 
place, and that deceased struck defendant with a piece of 
cord-wood, cutting his ear and knocking him down; that 
defendant then left the boat and returned to the city of St. 
Louis by rail, arriving there on Tuesday; that the Lady 
Lee returned to St. Louis on the following Friday; that de- 
fendant soon after the arrival of the boat went aboard and 
shot the deceased under the following circumstances, as de- 
tailed by Danici Follio, ship-carpenter : 

“About the middle of July, 1881, I was working on 
the steamboat Fannie Lewis. She was lying at the Mis- 
souri wharf-boat. The Lady Lee came in and landed on 
the outside of us. Was working on the starboard guard 
on the staging. Didn’t know Antoine Valle; didn’t know 
Emmett Jones, the defendant; saw Jones after he got aft 
of the boilers on the deck-room of the Lady Lee. IIe 
walked aft to the hammock that the man was sleeping in. 
Isaw him walk back from the boilers to the hammock, 
step up on some boards that were lying there, put his hand 
in the hammock to see who was in there, look into the 
hammock, then step back, cocked his pistol, stepped upon 
the boards again and shot him. The man raised a little 
ways, groaned once; as he fell back he shot him again. 
Ile got down and walked aft. Ife (Jones) had a rag or 
handkerchiet tied around his head. IIe walked aft the 
boat, and that is the last Isaw of him. Ile had to walk 
twenty or twenty-five feet from where I first saw him, to get 
to the hammock. The lumber was lying near the hammock 
in piles about cighteen inches high. To reach the ham- 
mock he got upon the hunber. Ile remained just long 
enough to look in. The deceased didi’t say anything. The 
hammock was swung on ear lines, about cight feet high. 
It swung about seven feet from the deck. I didn’t see the 
man in the hammock until he raised his head and shoulders. 
I should judge he raised up from eight toten inches. This 
was after the first shot was fired. Ile groaned once and 














A444 SUPREME COURT OF MISSOURI, 


The State v. Jones. 





—————2 





fell back. Didn’t see the man move in the hammock until 
the first shot was fired.’ 

There was other evidence corroborative of the testi- 
mony of this witness. 

Defendant testified in his own behalf, and after stating 
the particulars of the difliculty between deceased and him- 
self, which oceurred on the boat a short distance below 
Kansas City, proceeded as follows: “I stopped at Glas- 
gow, went to a drug store and got my ear fixed, and took 
passage on the Chicago and Alton for St. Louis; got to St. 
Louis Tuesday morning, went to a drug store here, got 
some more medicine—some oil and lint—and fixed up my 
ear, stayed here until Friday, and Friday afternoon the 
boat came in, and I met some fellows off the boat and they 
said, ‘Ilow are you getting;’ and I said, ‘I am living yet ;’ 
and they said, ‘ Antoine is going to kill you as soon as he 
sees you;’ I said, ‘for what?’ They said, ¢ You had better 
watch him, he is going to kill you” On Saturday morning 
I went down to see Antoine, if he would fix this thing up; 
about half-past eleven, I think it was, when I got to the 
boat ; I went to the boat for the purpose of asking Antoine 
if he would pay me my doctor’s bill, or help to pay it, 
while I was not able to work; he was in his hammock; 
I went to the hammock and got him by the elbow, shook 
him, and he woke up; he got up and put his right leg out 
of the hammock, and said: ‘Why you — of a—, I will 
blow your brains out,’ and started back for his gun; and 
just as he said that, I run my hand in my pocket and pulled 
out mine and shot; I meant to shoot him in the muscles of 
the arm to disable him; I didn’t intend to kill him, God 
knows I didn’t intend to do that; he would have shot me, 
God knows he would; the gun went off, and before I could 
get the gun out of that position it went off again, contrary 
to my notion; I had no intention of shooting the second 
time; I don’t know how it went off” 

It is clear to our minds that the evidence of the only 
person who witnessed the killing of deceased except the 
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defendant himself would not have warranted the court, in 
giving an instruction as to any other grade of homicide 
than that of murder in the first degree; and it is equally 
clear that the evidence of defendant, the only other witness 
to the transaction, would not have warranted the court in 
giving an instruction authorizing a conviction in any of 
the degrees of manslaughter. The evidence of defendant 
was sufficient to justify the court in giving an instruction on 
justifiable or excusable homicide and nothing more. If his 
evidence was true, and he shot the deceased to prevent the 
deceased from shooting him, then he was guiltless of any 
crime, and that the fact that he shot at the deceased as he 
stated, not intending to kill, but to disable him, so that he 
could not shoot him, makes it none the less a justifiable 
homicide, committed in self-defence. 

It is not claimed by counsel that the facts in evidence 
would warrant an instruction either for manslaughter in 
the first, second or third degrees; but it is insisted that 
an instruction for manslaughter in the fourth degree ought 
to have been given. We are of a different opinion. Man- 
slaughter in the fourth degree is the involuntary killing of 
another in the heat of passion, or any homicide which 
would be manslaughter at common law, and which is not 
excusable nor justifiable, or is not declared to be man- 
slaughter in some other degree. The circumstances under 
which this homicide was committed, do not bring the case 
under this definition because of the absence of heat of 
passion. There was no sudden heat or quarrel or involun- 
tary killing, bringing the case either under section 1249 
or 1250 Revised Statutes. 

The instruction hereinbefore stated and complained of 
is subject to verbal criticism, and nothing more. It was 
merely introductory to the instruction given by the court 
immediately following it on the law of self-defence, which 
gave to the defendant the benefit of the law on that sub- 
ject in the most favorable light possible for him, The evi- 
dence shows that both shots took effect on the right breast 
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of the deceased, one about one-half inch below the right 
nipple, and the other about two inches below it, and from 
the range of the balls and the direct evidence, deceased 
was shot to death while lying down in the hammock. 

Two juries have passed upon the question of defend- 
ant’s guilt, and as the verdict of the jury is fully sup- 
ported by the evidence, and as we find no reversible error 
in the record the jndgment is affirmed, all the judges con- 


eurring. 





Tue Crry or Kansas fo the use of the Frear Stone & Pree 
MaNnvuFacturiInG Company Vv. Sworr, Appellant. 


Municipal Corporation: sEWERS: NATURAL COURSE OF DRAINAGE: 
SPECIAL TAX-BILLS. A city charter required that district sewers 
should connect, either with a public sewer or other district sewer, 
or else with the natural course of drainage. An ordinance of the 
city provided for the construction of a sewer whose only outlet was 
the bed of a creek which had been long before abandoned by the 
channel, and which, by the construction of streets, railroads, etc., 
across it, had been converted into a pond: Jield, that this creek bed 
was no longer a natural course of drainage; that the ordinance, 
therefore, did not conform to the charter and was void; and that 
special tax-bills for work done under it were not enforceable. 


Appeal from Jackson Circuit Court—Hoy. 8. H. Woopson, 
Judge. 


REVERSED. 


There was evidence tending to show that prior to 1844 
Turkey creek was a living stream flowing in a northerly 
direction through the extreme western part of what is now 
Kansas City, and finally emptying into the Missouri River; 
that in that year there came what is spoken of as the flood 
of 1844, when the ground in that vicinity was submerged, 
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and Turkey creek changed its channel, and has ever since 
that time emptied into the Kansas River, a considerable 
distance south of the mouth or outlet of the sewer in ques- 
tion, and then ceased to flow through what has since that 
time been known as the old bed of Turkey creek; that be- 
tween the years 1860 and 1873 the old bed of Turkey creek 
on both sides of the mouth of the sewer in question had 
become filled up and obstructed by the construction of 
streets, roads, railroad tracks and buildings for about one- 
half its length, so that where the sewer was made to empty 
into it it constituted nothing but a reservoir or pond, 
dammed up both above and below, and without any outlet 
whatever; the part of the old bed of Turkey creek com- 
prised within the limits of said reservoir, constituted a por- 
tion of the western parts of said sewer districts 129 and 
130, and was located on lots belonging to defendants in 
those cases against which some of the tax-bills in question 
were issued; that said sewer was built in Fifteenth street 
and emptied into the old bed of Turkey creek, and nowhere 
connected with a public sewer or other district sewer, but 
whatever drainage passed through it is emptied into said 
reservoir; and that the mouth of said sewer was not more 
than 100 feet from the western boundary line of the State 
ot Missouri. 

There was also evidence tending to show that there 
was another sewer on the grounds of the stock-yards com- 
pany in Kansas City, Kansas, emptying into the Kansas or 
Kaw River, which was built by said company and on its 
ground; that the eastern end of said company’s sewer was 
at the pond where the western end of said Fifteenth street 
sewer emptied ; that said sewer was constructed originally 
for the purpose of draining said pond as well as the grounds 
of said company; that the eastern end of said company’s 
sewer was in Missouri, and about 400 feet from the western 
end ofsaid Fifteenth street sewer; that most of the land where 
the pond was situated into which said Fifteenth street sewer 
emptied, was owned by the stock-yards company, and that 
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it was entirely practicable to connect the two sewers together 
so as to form one continuous sewer emptying into the river, 
and that said company intended so doing. 


Bryant, Holmes & Waddill for appeliant. 
Tichenor & Warner for respondent. 


SuERwoop, J.—Action on tax bills for building a sewer. 
It is unnecessary in the examination of the merits of this 
cause that discussion be had of but one of the defenses set 
forth in the answer, “ that the sewer in question does not 
and never did connect with a public sewer or other district 
sewer, or with the natural course of drainage, and that 
ordinance 11,497 referred to in the petition, was void for 
that reason.” The charter of the city provides that: 
“ District sewers shall be established within the limits ot 
the district to be described by ordinance, connecting with 
a public sewer or other district sewer, or with the natural 
course of drainage, as each case may be.” Laws of Mo. 
1870, pp. 348, 349, § 2. The facts in evidence show that 
the charter provisions just quoted were not observed. Sec- 
tion 1 of the ordinance referred to in the answer, provides 
for the building of a district sewer in districts 129 and 130, 
and that it “shall extend from the west line of IL R. 
Seeger’s addition to the old bed of Turkey Creek.” The 
“old bed of Turkey Creek,” stopped up and dammed up 
for years by streets, roads, railroad tracks, ete., had long 
since ceased to be a “natural course of drainage.” Nor 
does the ordinance in questibn make provision for the dis- 
trict sewer to connect “with a public sewer or other dis- 
trict sewer.” The charter of the City is the organic law 
of the City, outside of the provisions of which the munici- 
pal authorities are powerless to act. In Kiley v. Oppen- 
heimer, 55 Mo. 374, we said: “The ability of the City to 
create a lien on the property of one of its citizens in the 
manner pointed out in the ordinance referred to is founded 
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not inany absolute or pre-existent right, but rests exclusively 
in an adherence to the method prescribed by ordinance in 
pursuance of the authority contained in the charter.” In 
Leach v. Cargill, 60 Mo. 316, we said: “It is well settled 
law in this State, as well as elsewhere, that the power of 
the municipal authorities is exclusively confined to the 
limits prescribed by the charter, and such ordinances as 
are passed in conformity thereto.” 

Applying the principle just announced to the case at 
bar the judgment must be reversed. All concur, except 
Ifoven, C. J., not sitting. 





ScovVILL V. GLASNER, slppellant. 


1. Amendments, tests of. Two of the tests by which to determine 
whether a second petition is an amendment or the substitution 
of a new cause of action are: (1) That the same evidence will sup- 
port both petitions; (2) That the same measure of damages will 
apply to both. If both ot these fail the new pleading is not an 
amendment. 

Thus, where the first petition was in trover for certain goods; and 
the second charged that defendant had maliciously sued out a writ 
of attachment and caused the goods to be seized and sold at a sacri- 
fice; Teld, that the second stated a new and distinct cause of action, 
and was not an amendment. 

2. : wAlver, If the defendant pleads to the second petition, 
and tries the case on the issues thus joined, he thereby waives his 
right to raise the question of departure. 

3. Agent’s Declarations, etc.,as Evidence against Principal. 
The acts and declarations of an agent are binding on his principal 
only when made at the time of the occurrence to which they relate, 
and while engaged in the performance of his office assuch. They 
are then admitted as verbal acts and part of the res gestae. 

4. Admissions. Conversations had between parties to the record 
after suit begun, are receivable in evidence as admissions. 

5. Malicious Attachment: rvipeNncr. In an action for maliciously 
attaching and causing the sacrifice of plaintiff’s goods; J/eld, that 
evidence that defendant endeavored to find out plaintiff’s where- 

29—79 
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9. 


10. 


11. 


REVERSED. 


abouts with a view of informing him of the attachment so as to 
prevent a sacrifice of the goods, was not competent. 





: PROBABLE CAUSE is a mixed question of law and fact. When 
the facts are admitted the court should declare their legal effect, but 
when they are disputed the question is for the determination of the 
jury under proper instructions. 


Instructions. It is not safe in aseries of instructions to trust 
largely to the continuity in reasoning and the logical analysis of 
“the panel of twelve.” They are liable to be misled by the asser- 
tion of apparently distinct propositions in separate instructions, 
which might to the professional mind be cognate and harmonious. 
The relation of one instruction to another ought to be so near that 
their connection and meaning would be obvious. 


Agent’s Uncommunicated Knowledge: tort. Uncommuni- 
cated knowledge of an agent cannot be imputed to his principal for 
the purpose of fastening upon the latter a liability in tort, unless it 
appear that by the exercise of that diligence which a prudent and 
careful person ordinarily exercises under like circumstances, the 
principal might have obtained the information by timely inquiry 
of the agent. 


Domicil. A mere residence of a temporary nature with no pres 
ent purpose of an estabiished abode, is not sufficient to constitute a 
person a resident of this State; but if one leaves his home in an- 
other state and brings his household goods into this State, and 
takes lodging here with an intent then formed of making his home 
in this State, without a present intention of removing therefrom, 
this would constitute him a resident from the time he moved into 
the State. 


Malicious Attachment: apvick or COUNSEL will not protect an 
attaching creditor from suit for malicious attachment if the creditor 
discloses to the counsel only the facts relating tothe creation and 
existence of his claim; he should also disclose all he knows touch- 
ing the grounds alleged for attachment. 


. Neither will it avail the creditor to show that the suit was 
brought in good faith to recover what he believed he was entitled 
to under the law; he must also show that he believed in the exist 
ence of the facts alleged in his affidavit as grounds of attachment. 





Appeal from Jackson Special Law and Equity Court.—Hon. 


hi..E. Cowan, Judge. 


Wash Adams and IT, Stubenrauch for appellant. 
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Dunlap & Freeman tor respondent. 


Putts, C.—Respondent, plaintiff below, sued the ap- 
pellant in an action of trover, for the wrongful taking and 
conversion of certain household goods, wearing apparel, 
ete., the property of plaintiff! At the return term, and 
before answer filed, the plaintiff filed an amended petition, 
changing the action into one for maliciously suing out a 
writ of attachment, under which the goods were seized, 
and, as alleged, sold at a ruinous sacrifice. The amended 
petition set out the proceedings in the attachment suit, the 
grounds for which, alleged in the affidavit made by the de- 
fendant in this action, were, that the defendant was nota 
resident in this State, that the cause of action therein ac- 
crued out of the State, and that the defendant had absconded 
and secretly moved his property and cflects into this State, 
and had fraudulently concealed and removed and disposed 
of his property, ete. Service was obtained therein by pub- 
lication of notice ; there was no appearance by the defend- 
antin that suit; judgment was rendered therein, and the 
goods sold. The defendant moved to strike out the amended 
petition for the reason that the same changed the original 
cause of action, and in fact substituted a new cause. This 
motion was overruled, and defendant excepted. The de- 
fendant, however, filed answer to the amended petition, and 
went to trial thereon before a jury. 

The plaintiff’s evidence tended to show that he was an 
employe on a railroad train running into and out of the 
City of Kansas, Missouri; that prior to the 20th day of 
August, 1876, he and wife lived in Wyandotte, Kansas ; 
that he then broke up housekeeping there and moved to 
Kansas City; that his wife went east to visit her friends- 
Part of his household effects he stored with a merchant in 
Kansas City, to be kept for him until he again resumed 
housekeeping in Kansas City, which he expected to do on 
his wife’s return in a short time; that he took rooms at the 











452 SUPREME COURT OF MISSOURT 





Seovill v. Gilasner 





State Line Ifouse, which is in Missouri, with the balance 
of his efivets; that he came to Kansas City to make it his 
home; that he oceupied the room aforesaid, but took his 
meals at no particular place ; that defendant’s store was in 
West Kansas City, where he contracted the debt of $37, 
which was the basis of the attachment suit; that when he 
moved from Wyandotte, he did so openly, in daylight, pass- 
ing, with the teams moving him, by the said store, and that 
all the officials and employes about the railroad offices and 
yards at the depot in Kansas City knew him, and knew 
where he was. The goods attached were those stored with 
the merchant aforesaid. IIe did not learn of the attach- 
ment until after the proceedings. 

The defendant’s evidence tended to show that he learned 
of the plaintiff’s movement, but was unable to ascertain, 
after diligent inquiry, his whereabouts, but escertained the 
storage of the goods in Kansas City; that the debt was 
past due, and the plaintiff had given no notice of his in- 
tended movement; that he took counsel of a reputable 
lawyer, and on his advice instituted the attachment, in good 
faith, and without any malice, ete. 

Questions touching the competency of certain evidence 
arose in the progress of the trial, which will be stated in 
the opinion, as also respecting instructions given and re- 
fused. The jury returned a verdict for the plaintiff. From 
the judgment rendered thereon the defendant has appealed 
to this court. 

I. The first question presented by this record is the 
right of plaintiff to file the amended petition. It certainly 
lL AmENDMENTs, C@Ties the right of amendment to the ex- 
ance tremest verge, to uphold the amendment 
in this case. It cannot, as plaintiff’s counsel contends, be 
maintained as a rule, that because the original petition was 
an action ex delicto, any other cause of action in tort may 
be substituted by amended petition. If it can, an action 
for assault and battery might be substituted for trespass in 
forcibly taking plaintiff’s horse. An action for slander 
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might be substituted for a crim. con. action. Nor is it to be 
maintained that because two actions might be joined in 
separate counts in the same petition, therefore, the one may 
be substituted for the other, by way of amendment. One 
count might be for trespass to the freehold, another for as- 
sault and battery. The discussion of this question in 
Lumpkin v. Collier, 69 Mo. 170, shows that the right of 
amendment does not necessarily obtain because the two 








cases stated belong to the same general classifications known 
to the common Jaw and the code. One of the tests there 
applied is, that the evidence which would support the one 
would not the other. “A defendant served with process 
on one cause of action, suffering a default might be con- 
fronted with a judgment on a cause of action totally dif- 
ferent from that which he was summoned to answer.” The 
least that could be exacted in the exercise of the right of 
wmnendment is, that the amended petition should embrace 
the original cause sued on, with a hke rule in respect of 
the measure of damages. 

The original action in this ease was merely for trover. 
On the trial of that action the plaintiff would have made 
out a prima facie case by showing title to the property, and 
that defendant, without his consent, wrongfully took and 
carried the same away. He need not have introduced a 
word about the attachment. This action the detendant 
might have defeated by showing that he had seized the 
seme under the writ of attachment, obtained judgment 
thereon and sold. Although that judgment may have been 
irregularly obtained, and the proofs insufficient to justify 
its rendition, or absolutely false, it was not assailable in a 
collateral proceeding. It would have been a complete de- 
tense to the action of trover. Whereas, the amended peti- 
tion set up the proceedings m an attachment suit, and 
sought to avoid the legal effect of the judgment therein, 
not by assailing it as void, but by averring that the suit 
Was without probable grounds, and was malicious in its in- 
ception. True, the two petitions applied to the same prop- 
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erty, but they were essentially different in character. The 
proof that would have sustained the first would have wholly 
failed in the second. The measure of damages in the two 
sases was essentially different. In the first the measure 
of damages is the value of the property taken with interest 
from the date of the caption to the trial. In the latter, in 
addition to the damages mentioned the plaintiff might be 
entitled to recover exemplary damages far exceeding the 
value of the property taken. And in this case the court 
instructed the jury that they could give the plaintiff smart 
money. 

In Newton v. Allis, 12 Wis. 378, an action to recover 
damages for flowing the plaintiff’s land, he was not  per- 
mitted to amend so as to charge the defendant, under the 
statute, for appropriating the land to his own use. It was 
a substitution, and so is this. While the courts in observ- 
ing the spirit of the code, should be liberal in allowing 
amendments, yet it should be in furtherance of justice, and 
not beget laxity in pleading, by encouraging attorneys, 
without consideration of what they want and how to sue tor 
it, to state anything as a case, on the reliance that after- 
wards when they find out what they want they may sub- 
stitute a new cause of action and call it an amended peti- 
tion. 

But is the defendant in a situation to avail him- 
self of this error? Instead of standing by‘his motion to 
2.——: waiver. strike out this amended petition, he saw 
fit totake issue on the merits of the new cause of action. 
The trial court thus acquired jurisdiction over the person, 
as it already had over the subject matter. It is the well 
established rule in respect of demurrers, that where, after 
demurrer overruled, the defendant files answer, the demurrer 
is deemed to be waived. Pickering v. Miss. Valley Nat. 
Tel. Co., 47 Mo. 457. ‘It is true that one of the principal 
reasons for this is that “a demurrer admitting the facts 
and an answer denying them are totally inconsistent with 
each other and cannot stand together.” But, arguendo, 
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the same judge says the party should have abandoned the 
case there, “ and thus avoided the wholly fruitless expense 
of a trial of the issues of fact. Ilaving taken his chances 
upon those issues, it is now too late to go back and revive 
the demurrer.” In Fuggle v. Hobbs, 42 Mo. 541, where the 
defendant complained of the striking out of an amended 
answer, Wagner, J., said: “If the appellant intended to 
avail himself of the errors committed by the court in this 
respect, he should have let judgment go at the time and 
stood on the exceptions. By pleading over and going to 
trial on another issue, he voluntarily abandoned what- 
ever grounds he might have had for a review of the action 
of the court. The judgment appealed from is the judg- 
ment rendered upon the issue tendered by the last plead- 
ing, ete.” 

The examination I have made of cases, where like ques- 
tions have been before the appellate courts, and the party 
complaining has secured reversal, shows that it is where 
he has stood on his motion. I am of opinion that the bet- 
ter rule to establish touching the practice in this respect, 
would be to regard the error as waived where the party 
goes to trial on the merits ef the amended pleading. He 
ought not to make the court a place of chance, and appeal 
only when he has failed on another accepted issue. 

II. It is assigned for error that the trial court per- 
mitted witnesses to testify to statements and admissions 
3 aceNt’s pectara- Made by Dan Glasner after the attachment 
TIONS, Bre. AS EVE, suit was instituted. The evidence shows 
ee that Dan was the brother ef the defendant, 
and had charge of the store as defendant’s agent. His 
agency extended to the sale of goods and co!'lecting debts 
of the concern. But the affidavit for the attachment suit 
was made by defendant, and the whole proceedings therein 
were conducted by him. The statements made by the 
ugent were not a part of the res gestae. They were not 
made while he was selling the goods sued for, nor while he 
was trying to make collections therefor. The acts and de- 
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clarations of an agent are binding on his principal only 
when made at the time of the occurrence to which they re- 
late, and while engaged in the performance of his office as 
such. They are then admitted as verbal acts and part of 
the res gestae. I Greenleaf Ev., (14 Ed.) § 115, 114; 
Aldridge v. Midland Blast Furnace Co., 78 Mo. 559; MeDer- 
mott v. Railroad Co., 73 Mo. 516; Adams v. Railroad Co., 
74 Mo. 553; O'Bryan v. Kinney, 74 Mo. 125; LTamilton v. 
Berry, 74 Mo. 179. The evidence in question was clearly 
inadmissible. The declarations were not part of the res 
gestae. They were not made in the line of the agent's 
duties. 

Ill. Defendant assigns for error conversations had by 
plaintiff with defendant atter the attachment suit was be- 
4. ADMISSIONS. gun. The objection is not tenable. A. II. 
Glasner was a party to the record. As such, his statements 
were competent against him as admissions, for whatever 
they were worth in the judgment of thejury. I Greenleat 
Ey., (14 Ed.) § 171. 

IV. The defendant complains that the court did not 
permit him to testify to efforts he made to find out where 
5. maticrous ats the plaintiff (Scovill) was, with a view 
ee ae informing him of the attachment, so as 
to prevent a sacrifice of the goods on sale. This was prop- 
erly excluded. “The question of probable cause is to be 
determined by the circumstances existing when the prose- 
cution was instituted.” Bigelow Lead. Cas. on Torts 198, 
Vansickle v. Brown, 68 Mo. 633. A party cannot thus 
make evidence for himself. If he was desirous of prevent- 
ing a sacrifice of plaintiff’s goods he could have refrained 
from hawking them at public auction. 

V. The instruction, in the nature of a demurrer to 
the evidence, was properly refused. Where there is any 
6.——:probable @Vidence in the case from which the jury 
— might reasonably infer the existence of 
the act to be established, this court will not interfere. 
Kelly v. Railroad Co., 70 Mo, 604. Probable cause is a 
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mixed question of law and fact. When the facts are ad- 
mitted the court may declare their legal effect, but when 
they are disputed the question is for the determination of 
the jury under appropriate instructions. Sharpe v. John- 





ston, 59 Mo, 557. 

VI. The second instruction given on behalf of plaint- 
iff is as follows: “ The jury are authorized to infer malice 
7. INSTRUCTIONS. from the want of probable cause for suing 
out the attachment.” 

The language employed im this instruction is inapt. 
Malice does not result as matter of law, from the want of 
probable cause. The absence of such cause may be so pal- 
pable and the attendant circumstances of suing out the writ 
such, that the jury may infer the existence of the malice 
from the want of probable cause. But to tell the jury they 
are “ authorized ” to conclude there was malice from the 
want of probable cause, was calculated to mislead, and lia- 
ble to abuse in argument. It is not improbable, as sug- 
gested by counsel, that had it been directly coupled in the 
jury’s mind with succeeding instructions 1t might have 
been harmless. But it is not safe in a series of instructions 
to trust largely to the continuity in reasoning, and the log- 
ical analysis of “the panel of twelve.” They are liable to 
be misled by the assertion of apparently distinct proposi- 
tions in separate instructions, which might to the profes- 
sional mind be cognate and harmonious. The relation of 
one instruction to another ought to be so near that their 
connection and meaning would be obvious. The safer 
course in this ease would be to follow the character of in- 
struction commented on in Sharpe v. Johnston, supra, 576. 

The court also gave the following instruction for 
plaintiff: “If the jury believe from the evidence that Dan 
s. aGent’suncom- Glasner was the agent of defendant in the 
ia conduct and management of the store of 
defendant, for the sale of the merchandise therein con- 
tained, and collecting bills theretor, then A. II. Glasner is 
bound by the information obtained and acts done by said 
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agent relating to, and in the conduct of said business. 
And if the jury further believe from the evidence that at 
the time of the swearing out of the attachment herein 
complained of said Dan Glasner was in possession of in- 
formation of the fact that plaintiff at that time was a resi- 
dent of the State of Missouri, then defendant was affected 
by such information of his agent, and his liability is in no 
wise altered by the failure of said agent to impart said in- 
formation to him.” 

If the proposition of law thus announced were other- 
wise correct the instruction is objectionable in that it 
seems to assume as a “fact that the plaintiff at that 
time was a resident of the State of Missouri.” This wasa 
fact in dispute, and as such should not be even colorably 
assumed in an instruction. 

It is certainly carrying the law of agency to extreme 
length to hold in an action of tort that a principal is bound 
by the uncommunicated notice and knowledge had by a 
special agent. The responsibility attached to the principal 
for the agent’s knowledge and information appears, from 
the cases cited and the texts on the subject, to adhere in 
matters arising ex contractu. A principal is not answera- 
ble for the torts of his agent, unless he has authorized 
them or reaped the benefit from them, (Whart. on Agency, 
§ 540, and citations.) Suppose the agent was authorized to 
sell goods for the plaintiff and collect debts arising there- 
from. This would not make the principal liable for the 
malicious prosecution by the agent of a claim tor goods 
sold. His agency did not authorize the employmeht of 
‘unlawful means in such collections. The agent himself 
would be the only party lable to damages in such case, 
unless it could be shown that the principal authorized the 
act or ratified it in some way. Whart.on Agency, § 476, 
477. Prof. Minor, in his treatise on Common and Statute 
Law, (I Minor’s Institutes, p. 219) says: “The master is 
in general liable in an action ex contractu, but not in an 
action of tort.” See Udell v. Atherton, 7 Murlst. & N. 172. 
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The attachment might be instituted by the principal 
in the honest belief of the existence of the grounds alleged. 
The indications and information appearing and coming to 
him might be such as to induce the most wary and cau- 
tious business man to act on them. His agent, even after 
inquiry made of him by the principal, might be uncandid, 
false or deceitful in his communication. The principal, 
after diligent quest for the truth, might fully lay before his 
counsel the whole facts in his possession, which seemed 
highly inculpatory to him and counsel, and yet be liable, 
according to the enunciation of the instruction, because 
his agent in charge of his mercantile house possessed un- 
disclosed information. 

The action is against this defendant for his malicious 
trespass. Both want of probable cause and malice must 
concur to authorize a recovery. If the jury may infer the 
existence of the malice from the entire absence of proba- 
ble cause for swearing out the attachment, and the agent 
knew, but not the master, that there was no cause for it, 
the doctrine of the instruction might produce the solecism 
of a verdict for damages against the latter although he was 
not actuated by malice at all. 

A more satisfactory argument against the doctrine of 
this instruction is this: as both malice and the want of 
probable cause must exist to authorize a recovery, and the 
malice can only be that of the party sued, as it is an 
emotion of the person, it must result that no information 
of a mere agent, unknown to the principal, can form the 
basis of an action against him in such a case as this unless 
it further appears that the principal, by the exercise of 
that diligence which a prudent and careful person ordinarily 
exercises under like circumstances, might have obtained 
the information by timely inquiry of such agent. 

VIL. Appellant complains of the following instrue- 
tion: “A residence is obtained by one removing from 
9, DOMICIL, one State into another, the moment he 
arrives in the State to which he removes after having 
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formed an intention to so remove and reside or change his 





domicil.” 

Without reviewing the authorities on the requisites of 
an acquired domicil, as the case is to be retried, I think it 
proper to suggest in lieu of the instructions asked and re- 
fused on this branch of the ease, the following, as applica- 
ble under the evidence: A mere residence of a temporary 
nature with no present purpose of an established abode is 
not sufficient to constitute a person a resident of this State. 
But if the jury should find from the evidence that the 
plaintiff had left Wyandotte, and brought his household 
goods to Kansas City, Mo., and there took lodging with 
the intent then formed of making his home in this State 
without a present intention of removing therefrom, this 
would constitute the plaintiff a resident of this State from 
the time he so moved into the State. 

VIII. Inasmuch as the case is to be remanded it may 
be as well to notice the instruction given on behalf of the 
10. MALICIOUS AT defendant, in which the jury were told 
of counsel, that if defendant brought his attachment 
suit on the advice of counsel, ete., and that said counsel 
was apprised of the facts relating to the claim against the 
plaintiff, and the suit was brought in good faith to recover 
what he believed he was entitled to, under the laws of the 
State, then defendant had probable cause, and the jury 
should find for him. The instruction in this form should 
not have been given. The vice of it consists in limiting 
the facts communicated to the advising counsel to those 
relating to the claim against the plaintiff. The facts per- 
taining to the claim might well be construed to mean the 
manner of creating the debt, that it was honestly due and 
not paid. The facts he should have communicated to his 
counsel were as to the grounds of the attachment, al! that 
he knew about the conduct and movements of Scovill, 
which could justify an honest man in making affidavit for 
a summary writ that was to seize upon the household 
effects of his debtor and carry them away. 
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Again this instruction says: “And the suit was 
in good faith to recover what he believed he was entitled 
1. —. to under the law.” The good faith is thus 
limited to the purpose to recover what be believed he was 
entitled to. No doubt a party may believe he is entitled 
to collect an honest debt, but the means employed may be 
reprehensible, wanton and malicious. His belief, in an 
action like this, should pertain to the existence of the facts 
on Which his attidavit was based. A party may not, with 
impunity, resort to the extraordinary remedy by attach- 
ment merely because he believes his claim is honest and 
ought to be paid. 

The judgment of the court is reversed and the cause 
remanded for re-trial in conformity with this opinion. 
Ewing, C., concurs, Martin, C., absent. 





Tue State v. Emory, Appellant. 


1. The application for continuance in this case was properly over- 
ruled. 

2. Instructions: MOTION FOR NEW TRIAL. When the motion for new 
trial does not call the attention of the trial court to any misdirec- 
tion of the jury, this court will not look into the instructions. 

3. Newly Discovered Evidence, if merely cumulative, furnishes 
no ground for a new trial. , 

4. Remarks of Prosecuting Attorneys. At every term of this 
court the changes are rung on improper remarks made by prosecut- 
ing attorneys. It is high time that this “ point, no point,” should 
cease to be pressed upon the attention of the court. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Albert Burgess tor appellant. 
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D. H. McIntyre, Attorney General, for the State. 


SuEerwoop, J.—The defendant was indicted for the 
crime of robbery, and on trial had was convicted and sen- 
tenced to the penitentiary for the term of fifteen years. 


I. 


On the case being called the State announced ready 
for trial, but defendant said he was not ready, because of 
the absence of a material witness—one Mortield—who 
lived in the city, who had not been subpwnaed although 
the defendant had been arrested tor the robbery some two 
months, and the indictment had been found some three 
weeks before the trial occurred. The defendant's applica- 
tion for continuance, which seems to have been verbal, 
was very properly overruled, as not the faintest show of dil- 
igence appears. The court, however, ordered a subpeena 
for the witness, and when the subpwna was served and 
the witness in response thereto appeared in court, the trial 
was proceeded with. And as no ground appears why the 
action of the court was incorrect in refusing to delay the 
trial, until the defendant's counsel could “interview said 
witness,” we must assume that the court did not err in the 
course which it pursued. Besides all this, the defendant 
did not put Mortield on the stand when he came, but the 
State did. We have never seen any point made in this 
court so lacking in merit as is this. 


II. 


As the motion for new trial did not call the attention 
of the court to the supposed misdirection of the jury we 
cannot look into the instructions. State v. Preston, 77 
Mo. 294, and cases cited. 


III. 
As to the ground mentioned in the motion for new 


trial respecting newly discovered evidence, there is nothing 
in the record to support that motion, -and therefore the 
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rules laid down in such cases had not been complied with. 
State v. Ray, 53 Mo. 345, and cases cited. 
IV. 

Concerning the remarks made by the Circuit attorney, 
they were rebuked by the court, and if they had not been, 
we are not prepared to say that we would reverse the judg- 
ment because of them. State v. Zumbunson; State v. Dick- 
son, 78 Mo. 488. The subject of those remarks and the 
substance thereof was the failure of the defendant, after 
having had the witness subpoenaed, to place him on the 
stand, because he knew he was guilty of the charge and 
was afraid he would be condemned if he did, ete. We see 
no reason why it is not as legitimate for the state to call 
the attention of the jury to facts from which unfavorable 
inferences may be drawn, as it is for any other suitor in 
the courts. Prosecuting attorneys are now so “ cabin’d, 
eribb’d, confin’d,” that they are really afraid to make an 
effective speech; to indulge in just and fierce invective 
against a criminal, lest if a verdict be won for the state 
the judgment will be reversed. Every term of this court 
the changes are rung on improper remarks made by the 
prosecuting attorney. It is high time that this “ point, 
no point ” should cease to be pressed upon our attention. 

V. 

The jury assessed the punishment at fifteen years in 
the penitentiary. They were the best judges of the amount 
of punishment to be inflicted. The law has confided that 
matter to them. Therefore judgment affirmed ; all concur; 
Ilenry J. in the result. 
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Tue State ex rel. Cocuran v. Cooper et al., Appellants. 


Deed of Trust of Personal Property: vALipity AS AGAINST 
ckepiTors. To make a deed of trust of personal property valid as 
against other creditors, it will be sufficient if either the deed is ac- 
knowledged and recorded, or possess‘on is given to the trustee. If 
the deed is so acknowledged and recorded, possession need not be 
given, even though called for in the deed. 

: DESCRIPTION. A conveyance described the property con- 
veyed as “the stock of merchandize and all other personal property 
now contained in the store-room ocenpied by’ R. & Co. in F., “listed 
and invoiced and of the value of $3,113.92 as per schedule made.” 
Held, a sufficient description, especially when accompanied by the 
schedule. 

——-~: TRUS! TO SELL ON CREDIT. A conveyance to a trustee for 
the benefit of certain named crediiors of the grantors to the exclu- 
sion of others, provided that the trustee might make a sale of the 
stock of goods conveyed in buik, if desired, and upon such terms 
of cred:t as might be assented to by the grantors and a majority in 
interest of the secured creditors, Held, that this provision did not 
make it void on its face 

Judgments on Penal Bonds. In an action ona penal bond, it 
is error to enter judgment simply for the amount of damages 
found. The judgment should be for the penalty of the bond with 
execution for the damages. 





Appeal from Monroe Circuit Court—Hon. Joun T. Repp, 


Judge. 


REVERSED. 


A. J. Herndon, R. C. Clark and Draffen & Williams for 


appellants. 


James H. Robertson, Samuel C. Major and Smith & 


Krauthoff tor respondent. 


Ewrxe, C.—This was a suit commenced in Howard 


county by the respondent against the appellants, and moved 
to Monroe county by change of venue. The suit was upon 
the sheriff’s bond, and as breaches alleged that certain par- 


ties had sued Ritchie & Co. in Howard county by attach- 
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ment; that writs issued and were served by the sheriff by 
seizure of certain goods and merchandise, as the property 
of Ritchie & Co.; that this merchandise did not belong to 
Ritchie & Co.; that it had been long before conveyed to re- 
spondent Cochran by Ritchie & Co. by a deed of trust for 
the benefit of certain parties named in the deed, who were 
bona fide creditors of Ritchie & Co., and that that deed was 
duly recorded. The answer denied the allegations in the 
petition, and alleged that the deed of trust was made for 
the purpose of hindering and delaying creditors, and was 
fraudulent and void as to defendants, who were attaching 
creditors of Ritchie & Co. 

The deed of trust being offered in evidence, was ob- 
jected to by the defendants, Ist, Because it was void for 
uncertainty of description, which was as. ‘ollows: “ The 
stock of merchandise and all other pere¢aal property, in- 
cluding scales, etc., now contained in the store-room occu- 
pied by said firm of Ritchie & Co. in Fayette, Howard 
county, Missouri, also one sorrel horse and delivery wagon 
and set of single harness, listed and invoiced and of the 
value of $3,113.92, as per schedule made.” 2nd, Because 
the deed was fraudulent on its face. The deed provided 
“that with the consent of the grantors and a majority in 
interest of the beneficiaries, he (the trustee) may make a 
sale in bulk, if so desired, upon such terms of credit as may 
be assented to by the grantors and a majority in interest of 
said creditors.” 

The deed also provided that the trustee Cochran was 
to take immediate possession of the stock and proceed to 
L peep or revsror Stl! the same at private sale, ete. There was 
PERSONAT: PROPER” some question raised as to whether or not 
against creditors. — +}, ¢ taking possession by the trustee was 
sufficient under the deed. This might be a question of im, 
portance, if it were not for the fact that the deed of trust 
was acknowledged and recorded as the law directs, which 
renders possession unnecessary. Rev. Code 1870, § 2503. 
The deed requires the trustee to “take immediate posses- 
30 -79 

















466 SUPREME COURT OF MISSOURI, 








The State ex rel. Cochran vy. Cooper. 





sion,” and in such case it is held that such requirement 
must be complied with, and under the circumstances of 
this case, and the fact of the recording of the deed, my 
opinion is that the possession was sufficient. Stern v. L1en- 
ley, 68 Mo. 262; Wright v. McCormick, 67 Mo. 426; Bishop 
v. O'Connell, 56 Mo. 186; Lesem v. Herriford, 44 Mo. 323; 
Claflin v. Rosenberg, 42 Mo. 439. These eases all pass upon 
the question of possession, but it seems that in none of 
them did the question of recording a deed, whereby change 
of possession Was made unnecessary, cut any figure. There 
must be either “an actual and continued change of the 
possession,” or the conveyance must be by deed duly “ex- 
ecuted and acknowledged by the vendee and recorded.” 
One or the other must be done, but either 1s sufficient. 
The description contained im the deed of trust 1denti- 
fied the articles conveyed. This deed specities * the stock 
2. ——: description. of merchandise and all other personal prop- 
erty” in a certain room, and then specifies other outside 
property. This is a sufficient description by which to iden- 
tify the property conveyed, which is all that 1s required. 
Crow v. Bank, 52 Texas 362. The purpose of the descrip- 
tion is to be such that the property may be reasonably 
identitied. Herman on Chattel Mortgages, § 38. Then 
again, an inventory of the articles conveyed was offered in 
evidence in aid of the description in the deed, which was 
right and proper. Herman on Chattel Mortgages, § 39. 
The appellant insists that the conveyance under con- 
sideration was fraudulent on its face and should have been 
i. - trust tose! 80 declared by the court as a matter of law. 
= aeee. There was no reservation in this deed for 
the benefit of the grantor. He was not authorized by the 
instrument to sell at all, but the trustee was to take imme- 
diate possession, and sell and apply the proceeds to the 
payment of the debts. The grantor was not to retain pos- 
session even much less to retain possession and sell. The 
deed must be void on its face before the court will so declare 
it as a matter of law. Weber cv. Armstrong, 70 Mo. 217; 
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Hewson v. Tootle, 72 Mo. 632; Metzner v. Graham, 57 Mo. 
404. 

The judgment in this case was only for the amount of 
damages assessed and not for the penalty of the bond with 
4 aupexextsown Special execution as provided by law, and 
eesti for this reason the judgment will be re- 
versed and the cause remanded, with directions to the cir- 
cuit court to enter up the judgment required by the statute. 
State to use of Gates v. Fitzpatrick, 64 Mo. 185. Concurred 
in by Puiuirps, C.; Marti, C., absent. 








Spears, Appellant, v. Bonn. 


1. Practice: pEMURRER: BILL OF EXCEPTIONS. When a demurrer to 
a petition is sustained, the plaintiff should have an opportunity to 
amend. If he electsto stand on his petition final judgment should 
be entered for the defendant ; and then, but not till then, an appea] 
may be taken. No bill of exceptions is necessary in such case. 

2. Obligation to Deliver Goods to Bearer. An obligation to de- 
liver goods to bearer need not specify the place of delivery. When 
the time arrives, if demand is made and refused, the promisor is in 
default, unless the demand is for delivery at an unreasonable place. 
If he has not been thus put in default, he may deliver to the promisee 
in person at any place which is reasonably convenient, and if the 
latter refuses or neglects to appoint a place, or purposely avoids re- 
ceiving notice of a place, the former may appoint any place, with a 
reasonable regard to the interests of the other, and there make de- 
livery. 

On demurrer to a petition on such an obligation, it will not be 
assumed that the plaintiff did not make proper demand. 





A written promise ‘‘to pay to the bearer the sum of 20,000 
feet of good salable lumber for value received of him,” is a prom- 
issory note, possession of which is prima facie evidence of title. 

4. Promissory Note: rieapinc. A petition on a promissory note 

is defective if it fails to allege that the note has matured, and that 

the plaintiff is the owner or holder of it, or if it is payable to bearer 
that he is the bearer, 
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Appeal from Howell Circuit Court.—lloy. J. R. Woopsipe 
Judge. 


REVERSED. 
Hamilton & Fisher for appellant. 
Livingston & Seay for respondents. 


SuEerwoop, J.—Action on an instrument in this form 
State oF Missowrt,) _. 
County of Ozark, \ ss. 
May 28th, 1877. 
Eighteen months after date, we, or either of us, prom- 
ise to pay to the bearer the sum of 20,000 feet of good sal- 
able lumber, for value received of him. 
J. W. Fox. 
his 
Ritey X Bonn. 
mark. 


The petition was as follows: Plaintiff states that 
Riley Bond and J. W. Fox, the above named defendants, 
executed their promissory note, herewith filed, dated May 
28,1877. Defendants promised and obligated themselves 
to pay to bearer the sum of twenty thousand feet of good 
salable lumber, eighteen months after date. Plaintiff has 
often demanded the lumber of defendants ; they have failed 
and refused to pay said lumber or any part thereof; said 
lumber is of the value of $1 per hundred. Plaintiff asks 
judgment for the sum of $200, and for his costs in this be- 
half laid out and expended. 

JosEpH T. SPEARS, 
by Wm. Monks, Atty. 

The defendant filed the following demurrer : 


Defendant comes and demurs to the petition of plaint- 
iff and assigns as objections thereto the following, that is 
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to say: The petition does not state facts sufficient to con- 
stitute a cause of action in this; there is no place desig- 
nated, in the pretended note sued on, whereat the twenty 
thousand feet of lumber was to be delivered or paid; that 
the lumber was not demanded at any time or place of the 
defendants or either of them, and that the note sued on 
shows upon its face that it has been altered and changed 
and is not an original instrument executed by the de- 
fendants. 
Livineston & Seay, 
Attorneys for Defendants. 


I. 


The supposed bill of exceptions, an instrument which 
is not authenticated either by an entry of record in term 
ora filing by the clerk in vacation, recites that the de- 
murrer “ was sustained ;” but there was no final judgment 
on the demurrer, consequently no appeal lies, and the case 
is yet pending in the Howell Circuit. That court, upon the 
theory upon which it seems it acted, should have held the 
petition insufficient in law, and given the plaintiff an op- 
portunity to amend. But if plaintiff declined to amend, 
but elected to stand on his petition, then final judgment 
should have gone, from which an appeal could have been 
taken. But there was no manner of necessity for a bill of 
exceptions in order to preserve the demurrer, as it is a part 
of the record, and “ would keep” without resort to any such 
preservatory processes. Inasmuch as we regard the cause 
as still pending in the lower court, no final judgment hav- 
ing been entered, it is deemed best before striking the 
cause from the docket, to discuss the sufficiency of the 
petition. 


II. 


As to the only objection taken by the demurrer that 
“there is no place designated, in the pretended note sued 
on, Whereat the twenty thousand feet of lumber was to be 
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delivered or paid,” we have this to say, that we regard the 
objection not well taken. If, as appears from the date of 
the petition, the time for the delivery of the Jumber had 
arrived or passed, and demand for its delivery was made, 
by plaintiff, and met with refusal and non-compliance, the 
defendants were clearly in default. If the demand was for 
the delivery of the lumber at an unreasonable and far dis- 
tant point, evidently not in contemplation of the parties to 
the instrument declared on, this was purely matter of 
defense. And we must assume on the face of the plead- 
ings that the demand made for the delivery of the 
lumber was such a demand as the law will sanction. 
If no place be specified in the instrument and the deliverer 
is not in fault, “ he may deliver the chattels to the receiver 
in person at any place which is reasonably convenient, 

- and if the receiver refuses or neglects to 
appoint a place, or purposely avoids receiving notice of a 
place, the deliverer may appoint any place with a reasona- 
ble regard to the convenience of the other party and there 
deliver the articles.” 2 Parsons Cont., 162. 


III. 


The instrument in suit we regard as a promissory 
note. Prather v. McEvoy, 8 Mo. 661; Bothick v. Purdy, 3 
Mo. 82; Smith v. Giegrich, 36 Mo. 369 ; Weil v. Tyler, 838 Mo. 
545; Chipman on Cont., 20. Section 663 R. 8.1879 recog- 
nizes such contracts as promissory notes, for it provides: 
“ All instruments of writing made and signed by any per- 
son or his agent, whereby he shall promise to pay to any 
other or his order, or unto bearer, any sum of money or 
property therein mentioned, shall import a consideration 
and be due and payable as therein specified;” and the 
note being payable to bearer, possession of it is prima 
facie evidence of title, and “is intended to mean whoever 
comes in lawful possession, and the holder may sue upon 
it.” 1 Daniel Neg. Inst., § 99, 812; 2 Id.§ 1191. And 


under our practice act, it is immaterial as to the point whether 
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the note be negotiable or non-negotiable. Bennett v. Pound, 
28 Mo. 598; Boeka v. Nuella, 28 Mo. 180; Willard v. 
Moies 30 Mo. 142. 

IV. 

But though the petition is not defective on the ground 
raised by the demurrer, it is defective in two particulars: 
It fails to allege that the note had become due or that it 
had matured, and it fails to allege that plaintiff is the 
owner or holder of the note. It should allege that plaintiff 
is the bearer of the note; this was the rule at common 
law. 2 Chitty Plead., 223; and the code has not changed 
it. “The engagement isto pay to the bearer, and that the 
plaintiff is such is one of the material elements of his cause 
of action. The fact must therefore be stated in his com- 
plaint, and its statement will be a sufficient allegation of 
his title ; for it is the fact and not the evidence of the fact 
which is required to be pleaded.” Mechanics Bank v. 
Straiton, 3 Abb., N. Y App. 269. 

Wa 

It is unnecessary to say more respecting the residue of 
the demurrer than this, that the incongruous issues of fact, 
which it tenders, have no place in an instrument designed 
to fulfill the functions of a demurrer. 

For the reason aforesaid, though we hold the petition 
good as against the ground urged by the demurrer, we 
must strike the cause from the docket, since no final judg- 
ment was entered ; therefore no appeal lies, and the cause 
yet remains in the lower court. All concur. 
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GrirFiti V. BatLey, Appellant. 


Absconding Husband: wirt’s RIGHT TOCLAIM EXEMPTIONS: DOMICIL: 
ATTACHMENT. A married man, apprehending arrest for crime, flee 
from this State, leaving his wife behind. Shortly afterward she sold 
some of the household goods of the family, and taking the rest with 
her went to the house of her father-in-law in Kansas, where her 
husband soon joined her, and where they remained together till he 
was arrested and brought back to Missouri during the same year. 
She returned with him. In the meantime a creditor had attached 
certain goods of a household character belonging to him. There 
was no direct evidence that either husband or wife intended to 
make —.ansas theirhome. Jie/d, that the husband had absconded 
within the meaning of section 2348, Revised Statutes; that under 
that section his wife had the right to claim the attached property 
as exempt; that by leaving Missouri and going to Kansas, under 
the circumstances, she had not given up her domicil in Missouri, 
and so had not forfeited this right; and that the right was not 
barred by the mere fact that the attachment was based on an affi- 
davit which alleged that her husband was about to move from the 
State with intent to change his domicil. 


Appeal from Jackson Circuit Court—lHon. 8. 11. Woopson, 
Judge. 


AFFIRMED. 
Karnes & Ess and J. I. Lipscomb for appellant. 
G. H. Enalish tor respondent. 


Puitips, C.—The plaintiff, Bessie Griffith, is the wife 
of Fletcher Griffith, and was such wife at the time of the 
occurrences hereinafter mentioned. In February, 1879, on 
account of an alleged embezzlement of the goods of the 
firm of J. A. Cooper & Co., of Kansas City, where all par- 
ties then lived, said Fletcher absconded or abseuted himself 
from his place of abodé; whereupon Cooper & Co. sued out 
a writ of attachment against the property of said Fletcher 
Griffith, alleging in the affidavit, as grounds for-the writ, 
that he was about to leave the State with the view to change 
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his domicil. Under the writ the defendant, as sheriff of 
said county, levied upon certain goods of a household char- 
acter alleged to belong to said Fletcher, found in a house 
other than the one which he occupied as his home. The 
sheriff made sale of certain of the attached goods, realizing 
thereon the sum of $189. The plaintiff, as the wife of said 
Fletcher, made claim to the attached property, under sec- 
tion 2348, Revised Statutes 1879, of which the sheriff, de- 
fendant, testified she gave him notice in writing. On his 
refusal or failure to surrender, she brought this suit to re- 








cover the same. 

It appears from the evidence that her husband went 
from Kansas City to the state of Iowa, from which place 
he wrote to his wife. Inthe spring of that year she sold 
part of the household goods in the home residence, and 
taking the remnant went to the father of her husband in 
the state of Kansas, where the husband soon after joined 
her. There he was arrested and brought back to Missouri 
under indictment for said offense, and held in jail until tried 
in the criminal court of Jackson county, and sent to the 
penitentiary in the same year, leaving the wife in Kansas 
City. 

The cause was tried before the court without the inter- 
vention of a jury. The plaintiff submitted the case with- 
out requesting any instructions. The defendant asked the 








following instructions, which the court refused: 

1. If the husband absconded and left the State as a 
fugitive from justice, and plaintiff, as wife, joined him out 
of the State and so remained until her husband was brought 
back under process of law, at which time she returned, and 
since then and now said husband has been and is incarcer- 
ated, then said husband has not so absconded or absented 
himself from his place of abode as to entitle this plaintiff 
to claim any exemption, and the finding must be for de- 
fendant. 

2. If an attachment suit was commenced by J. A. 
Cooper & Co, against the husband of plaintiff in the special 
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law and equity cout f Jackson county, based on an afti- 
davit averring among other things for attachment that the 
husband was about to leave the State with the intent to 
change his domicil, and the property claimed by plaintiff 
was seized under the writ of attachment issued in said suit 
against the husband, then plaintiff is not entitled to any 
exemption out of such property, and the finding must be 
for defendant. 

The court found the issues for plaintiff and gave her 
judgment for $100.33. The defendant has brought the case 
here on appeal. 

The first proposition sought to be maintained by ap- 
pellant’s counsel, in argument, is contained in the second 
instruction. Nakedly it is that if Cooper & Co. began an 
attachment suit “based on an affidavit, averring that the 
husband was about to leave the State with the intent to 
change his domicil, and the property claimed was seized 
under the writ issued in said suit against the husband, then 
the plaintiff cannot recover.” It is to be observed that the 
conclusion of law reached is not made to depend upon the 
existence of the fact alleged in the affidavit, but merely on 
the allegation itself. It is the fact of the existence of the 
“intent to change his domicil,’ which, under section 19, 
chapter 11, Wagner’s Statutes, page 185, subjects property 
otherwise exempt to attachment. An affidavit alleging the 
fact would form the basis for an attachment, under which 
the sheriff might make the seizure ; but the right to main- 
tain the attachment and hold the property would ultimately 
turn on the question as to whether, as matter of fact, the 
defendant did intend to change his domicil. Nor does the 
record in this case show that said attachment suit was ever 
prosecuted to final judgment. No witness so stated, nor 
does the bill of exceptions show that any judgment of the 
kind was in evidence. For aught that appears here the at- 
tachment suit of Cooper & Co. is yet pending. Nor was 
evidence adduced to show that as matter of fact the husband 
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was about to move out of the State “th intent to change 
his domicil. 

On the contrary, the evidence preserved in the bill of 
exceptions tended to disclose the existence of just such a 
state of facts as would call into operation the provisions of 
section 2348, Revised Statutes 1879, first enacted in 1877, 
(Acts 1877, p. 252,) which is as follows : 

“ When the articles specified in the first, second, third, 
fourth, fifth, sixth, ninth and tenth clauses of the 9th sec- 
tion of chapter 160 of the General Statutes, ete., shall belong 
to a married man, and he, at the time the execution is 
levied, or at any time before the sale under it, has absconded 
or absented himself from his place of abode, his wife may 
claim said articles, or, in lieu of the property mentioned in 
the tirst and second subdivisions, may select and hold ex- 
empt from execution or attachment, any other property, 
real, personal or mixed, debts or wages, not exceeding in 
value $300, and may receive the same or any other articles 
mentioned in this act from the officer, and may, if the arti- 
eles are taken or withheld from her, in her own name sue 
for and recover the same or the value thereof,” ete. 

The evidence shows that the husband, becoming ap- 
prehensive of arrest, fled the State. This was certainly an 
absconding or absenting himself *‘ from lis place of abode.” 
It is not made to appear that he went with the purpose or 
intent to change his domicil. Being so absent from his 
place of abode as to authorize the wife to lay claim to the 
property of the husband, if the defendant would invoke 
some exceptional provision of an antecedent statute, pari 
materia, it clearly devolved on him, by appropriate evi- 
dence, to bring himself within its operative words. 

It is argued with much force that as enactments like 
the one under consideration are designed by the legislature 
to shield the deserted family of the husband, by securing 
them against becoming helpless and a charge to the com- 
munity, therefore,;when she follows up the fugitive husband 
to another state, the reason of the law ceases to apply. 1 
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am inclined to this view. But do the facts, as developed 
in this record, bring the defendant within the rule he thus 
invokes? Every case is more or less determinable by its 
own peculiar facts. The law, it is true, remains the same. 
Its application, however, to a given state of facts is the test 
of its sense and design. The husband here absented him- 
self from his home, leaving his wife behind with no in- 
structions or purpose so far as the record discloses, to 
abandon that home or follow him. The moment he so left 
her, her right under the statute attached. It then became 
vested or demandable in“ her name” and was “ exempt 
from execution or attachment ” against the husband. 

Did her subsequent acts work a surrender or forfeiture 
of that right’ She would not lose her domicil in this 
state by merely going into Kansas. She went to her hus- 
band’s father, where the husband afterwards met her. It 
does not appear how long they were there. Being a fugi- 
tive, hiding, it is not to be inferred that he was there with 
a permanent intent. It cannot be maintained when he re- 
turned to this state under arrest by force, and remained a 
prisoner in jail until sent to the penitentiary that he re- 
acquired his residence, again became domiciled. She re- 
turned at once to Missouri, and from this it cannot be held 
that she had left so as to lose her domicil here, and a right 
to demand the property. The plaintiffs in the attachment 
suit had not changed their attitude towards the attached 
property in consequence of her movements. ler perma- 
nent residence contessedly prior to her sojourn in the State 
of Kansas was in Kansas City, Mo. The general rule 
ot law is, a domicil once acquired continues until it is left 
with an intention not to return. When a permanent resi- 
dence is once established, to establish a different permanent 
residence two things must concur, the fact of residenge 
and the intention of remaining. The original domicil con- 
tinues until it is fairly changed for another. The State ex 
rel. v. Finn, 4 Mo. App. 347 and authority cited; Adams v. 
Abernathy, 37 Mo. 196+ Greene v. Beckwith, 38 Mo. 384 
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The first instruction asked by defendant ignored the 
object and intention of the wife’s visit to Kansas. It did 
not present for finding and determination the question as 
to whether she or her husband had gone there to acquire 
or had in fact aquired a domicil there. But it simply de- 
clared that if he had fled the state as a fugitive from justice 
and the “wife joined him out of the state and so remained 
until the husband was brought back,” then her right to 
claim this property was lost. The instruction was there- 
fore properly refused. And as the court found the issues 
for the plaintiff on the facts before it, we do not feel satis- 
fied that its finding should be disturbed. 

The judgment of the court below is therefore affirmed. 
Ewing, C., concurs. Martin, C., absent. 


Fury et al., Appellants, v. KEMPIN. 


1. A Purchaser in Good Faith, without notice, of real estate notes 
executed by a debtor to cover up his property, takes a good title. 





2. ——. Insuch a case, a bill by the debtor to enjoin the foreclos- 
ure of the deed of trust against the purchaser, presents no equity. 
3. That the note-broker who soid the notes knew of the fraud- 
ulent character of the notes and deed of trust, does not affect with 
notice the purchaser, who bought on the faith of the record title.* 
Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Castleman § Laughlin for appellants. 
Taylor & Pollard for respondents. 


Norton, J.—This case is before us on appeal from the 


*These syllabi are taken from 9 Mo. App. 30. 














478 SUPREME COURT OF MISSOURI, 


The Missouri River Packet Co, v. , Hannibal & St. Joseph R. RCo, 


judgment of the St. Louis court of appeals affirming the 
judgme ut of the circuit court of the city of St. Louis in dis- 
missing the bill of plaintiffs, seeking to enjoin defendants 
from selling certain real estate which had been conveyed 
by deed of trust to defendant Hull, to secure the payment 
of a certain note for $1,500 therein described. After inves- 
tigating the points relied upon by counsel for reversal, and 
the facts as disclosed by the evidence, we have reached the 
same conclusion arrived at by the court of appeals, and, 
for the reasons given by that court in its opinion, reported 
in 9 Mo. App. 80, aftirm the judgment. All concur. 














Tue Missovurr River Packet Company v. THE HAnnipan & 
Sr. JosepH Raitroap Company, Appellant. 


1. United States Bridge Act of 1866: opsrrvcTION OF NAVIGATION: 
Jurispiction. The first section of the act of congress of July 26th, 
1866, ‘‘ to authorize the construction of certain bridges,” etc., (14 U. 
S. Stat. at Large =: 1,) did not confer upon the district courts of the 
United States exclusive jurisdiction of litigation arising from any 
obstruction of navigation by any bridge built under the act, but 
only jurisdiction concurrent with that of the state courts in such 
cases. 





2. : : LIABILITY FOR DAMAGE BY OBsTRUCTION. If in the 
construction of a bridge over a navigable river, a departure be made 
from the terms of an act of congress authorizing it, the bridge will, 
to that extent, be an unlawful structure, and the owners liable for 
any damage which it may cause or help to cause to any vessel navi- 
gating the river in charge of a pilot exercising usual and ordinary 
care and skill. 





: CONSTRUCTION OF DRAW-SPAN. The above act provided that 
the piers of any draw-bridge to be built thereunder, should be par- 
allel with the current of the river, and the spans on each side of the 
pivot-pier should not be less than 160 feet in length in the clear. 
Held, thatin order to comply with the act, not only must the piers 
be parallel with the current, but the spans next to the pivot-pier 
must be 160 feet long, in the clear, measured on a line at right angles 
to the current; and that measurement on a line crossing the cur- 
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rent at any other angle would not give 160 feet of clear space avail- 
able for navigation, and was not, therefore, what the act called for. 


4. Measure of Damages. The proper measure of damages for in- 
juries to a steamboat caused by collision, is the charter value of the 
boat during the time lost by reason of the injury and the necessary 
cost of repairs. 


Appeal from Jackson Circuit Court—HTon. 8. H. Woonson, 
Judge. 


AFFIRMED. 
Geo. W. Easley for appellant. 
Gage & Ladd for respondent. 


Ray, J.—The petition was filed February 20th, 1875, 
and contained two counts. The first alleged that prior to 
the 4th day of March, 1874, the defendant had erected and 
on said day maintaimed in the Missouri River near the 
southern bank thereof at Kansas City, a certain lumber and 
timber structure; and nearer the center of the river at that 
point another structure, box-like in form and filled with 
stone, rising to a height of thirty feet or more above the 
surface of the river, both of which were obstacles in the 
way of vessels and rendered navigation dangerous; that 
said structures were erected and maintained wrongfully 
and in violation of the rights of the plaintiff and the pub- 
lic to the free and unobstructed use of the river as a high- 
way; that the first mentioned structure had changed the 
ordinary current of the river which had formerly been par- 
allel to the face of the structures, so that on the 4th day of 
March, 1874, it flowed with great velocity from the south- 
ern shore diagonally across toward the box-like structure 
near the middle of the river; that while the Alice, one of 
plaintiff’s steamboats, was on said day in the exercise of 
due care and caution attempting to pass down the river 
between said structures, it was by the changed current 
hurled from its course near the shore, out into the river 
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against said structure of timber and stone, and was by the 
shock so injured that her repair became necessary, and dur- 
ing such repairs the plaintiff was deprived of the use of 
the boat, by means of which plaintiff sustained damages 
in the sum of $2,500, for which it prayed judgment. The 
second count alleges an injury to the St. Luke, another of 
plaintiff’s boats, occurring in the same way, on the 15th 
day of September, 1874, and prayed judgment on account 
thereof for $3,000. 

To this petition defendant first interposed a plea to the 
jurisdiction, alleging “that the structures complained of 
were a part of the Kansas City bridge, owned by defendant 
and erected by authority of an act of congress; that the 
Missouri River was a navigable stream, and that said struet- 
ures were located within the jurisdiction of the district 
court of the United States for the western district of Mis- 
souri, Which court had exclusive jurisdiction of the subject 
matter of the action.” 

This plea was heard and overruled by the court and 
exceptions duly saved; whereupon the defendant filed its 
answer, which was in substance as follows: The answer 
consisted of a general denial, and a special defense which 
stated that congress, by an act approved July 25th, 1866, 
authorized the construction of a bridge across the Missouri 
River at or near Kansas City; that the Kansas City & Cam- 
eron Railroad Company availed itself of the provisions of 
said act and built a bridge at Kansas City, which was a 
pivot draw-bridge with a draw over the main channel of 
the river at an accessible and navigable point, and with 
spans of 160 feet in Jength in the clear on each side of the 
pivot pier of the draw; that the next adjoining spans to 
the draw were 250 feet, and were thirty feet above low 
water mark and ten feet above high water mark, measuring 
to the bottom chord of the bridge, and with piers which 
were, at the time of the location and construction thereof, 
parallel with the current of the river; that the Kansas City 
& Cameron Railroad Company afterward consolidated with 
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the defendant, whereby the latter became owner of the 
bridge, and was such on the 4th day of March, 1874, and 
thereafter ; that under and by authority of said act of con- 
gress the defendant maintained said bridge and the struct- 
ures complained of in plaintiff’s petition, which the answer 
alleged were parts of said bridge; that by means of the 
premises said bridge was a lawful structure, and that if 
plaintiff had sustained any damage in consequence thereof, 
the defendant was not liable therefor, and said act of con- 
gress and the alleged compliance with its terms was pleaded 
as a full and complete bar to plaintiff’s action. 

The reply specifically denied comphance with the pro- 
visions of the act of congress; that the spans were of the 
required length or that the piers were parallel to the cur- 
rent of the river; or that the structures mentioned in the 
petition were any part of the bridge. 

Upon this state of the pleadings the cause was tried 
by a jury. The evidence submitted betore them, as we 
gather from the record, is quite voluminous, but we shall 
only refer to such portions as we deem necessary to a proper 
disposition of the material questions presented by the rec- 
ord. The sections of the act of congress, authorizing the 
building of the bridge, are as follows: 

Section 2. Any bridge built under the provisions of 
this act may, at the option of the company building the 
same, be built as a draw-bridge with a pivot or other form 
of draw, or with unbroken or continuous spans; provided 
that if the said bridge shall be made with unbroken and 
continuous spans, it shall not be of less elevation in any 
case than fifty feet above extreme high water mark, as un- 
derstood at the point of location, to the bottom chord of 
the bridge. Nor shall the spans of said bridge be less than 
250 feet in length, and the piers of said bridge shall be par- 
allel with the current of the river, and the main span shall 
be over the main channel of the river, and not less than 
800 feet in length; and provided, also, that if any bridge 
built under this act shall be constructed as a pivot draws | 

31-79 
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bridge with a draw over the main channel of the river at 
an accessible and navigable point, and with spans of not less 
than 160 feet im length in the clear on each side of the cen- 
tral or pivot pier of the draw, and the next adjoining spans 
to the draw shall not be less than 250 feet ; and said spans 
shall not be less than thirty feet above low water mark, 
and not less than ten feet above extreme high water mark, 
measuring to the bottom chord of the bridge, and the piers 
of said bridge shall be parallel with the current of the 
river; and provided, also, that said draws shall be opened 
promptly upon reasonable signal for the passage of boats, 
whose construction shall not be such as to admit of their pas- 
sage under the permanent spans of said bridge, except when 
trains are passing over the same; but in no ease shall un- 
necessary delay occur in opening the said draw during or 
after the passage of trains. 

Section 3. Any bridge constructed under this act and 
according to the limitations, shall be a lawful structure, and 
shall be recognized and known as a post route, upon which 
also no higher charge shall be made for the transmission 
over the same of the mails, the troops and munitions of 

rar of the United States than the rate per mile paid for 
their transportation over the railroads or public highways 
leading to the same bridge. 

Section 10. Any company authorized by the legisla- 
ture of Missouri may construct a bridge across the Mis- 
souri River at the Cify of Kansas upon the same terms and 
conditions provided for in this act. 

The last paragraph of the 1st section of said act is as 
follows: “And in case of any litigation arising from any 
obstruction, or alleged obstruction to the free navigation 
of said river, the cause may be tried before the district 
court of the United States of any state in which any por- 
tion of said obstruction or bridge touches.” 

In regard to the construction of the bridge it appears 
that it is a pivot draw-bridge, and while its piers are paral- 
lel with the current of the river they are not at right 
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angles to the current or the river, but range diagonally 
across the current and river. It also appears necessarily, 
that the superstructure, or the bridge erected thereon, runs 
diagonally across the piers, the current and the river. It 
further appears that the act of congress, under which the 
bridge was constructed, provided that all draw-bridges 
built under the act should be constructed as pivot draw- 
bridges, with a draw over the main channel of the river at 
an accessible and navigable point, and with spans of not 
less than 160 feet in length, in the clear, on each side of 
the central or pivot pier of the draw. It also appears that 
while the measurement along the line or chord of the 
bridge (which runs diagonally across the piers and the cur- 
rent) gives a distance of 160 feet; yet the open space be- 
tween the piers when measured at right angles with the 
piers, or current, was only 153 feet and a fraction. It also 
appears that the draw-bridge, when swinging open to 
permit the passage of boats, rested upon two timber struct- 
ures, called upper and lower draw-rests, which had for 
their foundation, cribs sunk in the river and filled with 
rock. There was also an ice-breaker in front of the upper 
draw-rest, and forming a part of it. In addition to the 
upper and lower draw-rests, there were four cribs, two 
above and two below the pivot pier, and between it and the 
draw-rests. These draw-rests thus connected with the pivot 
pier, were situated near the middle of the river, parallel 
with the current, and all taken together extended up and 
down the river about the length of the draw, and were 
claimed to be necessary parts of the structure. The head 
of the upper draw-rest, however, with its ice-breaker at- 
tached, was 180 feet above the pivot pier. 

On the south side of the south draw opening, a row 
of pontoons were placed extending from pier No. 1, up 
the river about 340 feet to the shore, pier No. 1 being about 
sixty-five feet from the Kansas City shore and being the 
pier on which the south end of the draw rests when in 
position. These pontoons were constructed of a number 

















484 SUPREME COURT OF MISSOURI, 


The Missouri River Packet Co. v. Hannibal & St. Joseph R. R. Co 








of flat boats from fifty-three to sixty-five feet in length 
and from eighteen to twenty feet in width, chained together, 
so that their outer edge presented a strait line next to the 
channel, and they thus formed a timber shore or floating 
dock. These pontoons were nearly parallel with the draw- 
bridge when open, but gave somewhat greater width at 
the upper end, on the shore, than at the lower end at pier 
No. 1 to which it was fastened. At the trial these pon- 
toons were not pretended to be any part of the bridge or 
structure which the defendant was by law authorized or 
required to place there, or keep in position. They consti- 
tute what the petition denominates, “ a certain lumber and 
timber structure,” near the southern bank of the river at 
that point, while the upper draw-rest with its ice-breaker 
attached, is what it designates, “ another structure box-hke 
in form,” ete., situated near the center of the river, ete., 
both of which are charged to be obstacles in the way of 
vessels and dangerous to navigation, all of which will be 
better understood, by the accompanying drawing. 

It further appears that the pontoons remained floating 
and in position until the latter part of the winter of 1873-4, 
when they sank. The evidence for the plaintiff tended to 
show that they sank transversely, or in a direction quar- 
tering out into the river; that there was a cross current, 
starting from near the south shore, above the head of the 
pontoons and running diagonally across the river, in the 
direction of the upper draw-rest ; and that while the boats 
were attempting to pass the draw-bridge, in charge of 
skillful pilots, exercising ordinary care and skill, they were 
caught by the cross current and hurled against the upper 
draw-rest and injured, whereby they were damaged and 
disabled and required repairing, which was done at a large 
expense and outlay ; and that they were necessarily det ained 
from service and use for the period of from fifteen to 
twenty days each; that the charter value or hire of said 
boats per day was at least $100, and that they could have 
been readily chartered or hired at that sum. On the other 
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hand the testimony for the defendant tended to show that 
no such cross current existed, and that the injury to boats 
occurred by reason of want of due care and skill of said 
pilots in the management of said boats. 

On all these several points there was a large mass of 
conflicting and contradictory evidence, on both sides. 
There was also much other irrelevant and unimportant tes- 
timony, not necessary to notice. On this state of facts, 
under the issues aforesaid, the court gave for the plaintiff, 
over the objections of the defendant, the following in- 
structions : 

1. Unless the bridge mentioned in the answer had 
piers which were parallel to the current of the river, and 
spans of not less than 160 feet in the clear on each side of 
the pivot pier, then said bridge is an illegal structure and 
an unlawful obstruction to the navigation of the Missoun 
River, and if the jury believe from the evidence that it 
was not such a bridge, and further believe that the plaintiff's 
boats, Alice and St. Luke, or either of them, while at- 
tempting to pass through the draw of the bridge in charge 
of pilots exercising usual and ordinary care, struck the 
draw-rest of the bridge, and were thereby damaged, then 
the jury will find their verdict for the plaintiff, as to such 
boats. 

2. If the jury believe from the evidence that the ae- 
fendant erected its bridge in such manner that the pier 
thereof known as the pivot pier, with the draw-rests at- 
tached thereto, was not parallel to the current of the river 
and that the same so remained up to the time of the acci- 
dents to the plaintiff’s boats complained of; or, if the jury 
believe from the evidence that the defendant so constructed 
its said bridge that the span thereof, on the south side of 
the pivot pier and next adjoining 1t, was less than 160 feet 
in length in the clear between said pier No. 1, and said 
pivot pier or the draw-rest attached ; and if the jury further 
believe from the evidence that plaintiff’s steamboats, Alice 
and St. Luke, or either of them, were while plaintiff was 
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navigating said river with said boat or boats, by reason of 
defendant’s failure to have said pier parallel to said cur- 
rent, or by reason of defendant's failure to have said span 
160 feet in the clear as above, thrown against the draw- 
rest of said bridge and broken and injured, then the jury 
will find for the plaintiff tor damages so received by the 
boats or boat so injured ; unless the jury are also satisfied 
from the evidence that the plaintiff’s agents and pilots 
were guilty of negligence or unskillfulness in the manage- 
ment of said boats or boat so injured, and that such negli- 
gence or unskillfulness contributed directly to the accident 
or accidents by which said boats or boat were injured. 

8. If the jury believe from the evidence that there was 
a cross current in the Missouri River setting out from the 
south shore thereof, near where the pontoons had been 
fastened to said shore and running thence to the head of 
the draw-rest attached to the pivot pier, and that said cross 
current was created by the sinking of defendant's pontoons 
in the river during the winter of 1873-4, and that while 
plaintiff was navigating said river with the steamboats 
Alice and St. Luke, or either of them, and by its pilots 
using reasonable and ordinary skill and care in handling 
said boats or boat, said boats or either of them were by 
the force of said cross current carried against said draw- 
rest and injured, then the jury will find for the plaintift 
the amount of the damage received by such boat or boats. 

4. If the jury find for the plaintiff for damages to said 
steamboats, or either of them, they will find for the amount 
of the charter value of such boat, during the time of her 
necessary detention by reason of such injury, and also for 
the cost of necessary repairs caused by such injury, as the 
same are shown by the evidence, not exceeding however 
$2,500 for damages to the Alice and $3,000 for damages to 
the St. Luke. 

The defendant asked no less than eighteen instruc- 
tions, only two of which were given by the court; one of 
them, No. 18, in a moditied form, to-wit: 
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17. If the jury believe from the evidence that the pon- 
toons were placed at the upperend of pier No. 1 after con- 
sultation of the bridge engineer and the steamboat inter- 
ests at St. Louis, at which the plaintiff was present by its 
officers and consented to the placing of said pontoons 
there; that thereafter, and in the spring of 1874, they re- 
quested the removal of said pontoons; that thereafter, and 
before the accident to the St. Luke, the defendant removed 
said pontoons by pulling them out and allowing them to 
float away or be used, except such portions of one or two 
of them as were under the mud and deposit, then you can 
find no damages on the second count by reason of such al- 
leged obstructions, unless you also believe from the evidence 
that the cross current caused by the sinking of said pon- 
toons remained and existed at the time of such accident. 

18. If the jury believe from the evidence that any of 
plaintiff’s officers and agents had notice that the pontoons 
in evidence were sunk or out of position so they could not 
beused, and had caused a cross-current dangerous to navi- 
gation at the time of the injury to the St. Luke, then it 
was the duty of her officers and agents to have exercised a 
degree of care and skill in descending through the draw of 
the bridge in question commensurate with the increased 
danger, and if the jury believe from the evidence that such 
care and skill were not exercised in attempting to descend 
through said draw, they will find for the defendant on the 
second count in plaintiff’s petition. 

The court also, of its own motion, gave the following 
instructions, over the objections of both parties, to-wit: 

1. If the jury find from the evidence that at the time 
the damage was done to plaintiff’s steamboat “Alice,” the 
water in the north draw of said bridge was of sufficient depth 
and width to have passed said boat safely through the same 
with ordinary care and skill of the pilot on said boat, and 
the south draw of said bridge was filled with floating ice, 
and had a cross-current running there through in the direc- 
tion of the breakwater named in plaintiff’s petition, and 
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north draw of said bridge, and in doing so was wanting in 
proper judgment, care and skill, amounting to negligence, 
which contributed directly to the damage sustained by said 
boat, they must find for the defendant on the first count of 
said petition. 

2. Ifthe jury believe from the evidence that, at the 
time of the injury complained of in the second count of 
plaintiff’s petition as done to the steamboat St. Luke, the 
water in the north draw of the defendant’s bridge was of 
sufficient depth and width to have enabled the pilot on said 
boat, with ordinary care and skill, to have run said boat 
safely through the same, and that at the same time a cross- 
current was running through and across the south draw of 
said bridge in the direction of the breakwater named in 
said second count, and that said pilot ran said boat through 
the south instead of the north draw of said bridge, and in 
doing so was wanting in proper judgment, care and skill, 
amounting to negligence, Which contributed directly to the 
injury sustained by said boat, they must find for the defend- 
ant on said second count. 

There was a verdict for plaintiff for $5,300, and judg- 
ment accordingly, from which the defendant, in due time 
and manner, appealed to this court. 

The first question presented for our consideration by 
this record is the plea to the jurisdiction. This, we think, 

was properly overruled. The language of 
vistenctionofnacn the act of congress relied on in support of 
gauonsjarisdiction this plea is as follows: “And in case of 
any litigation, arising from any obstruction, or alleged ob- 
struction to the free navigation of said river, the cause may 
be tried before the district court of the United States of 
any state in which any portion of said obstruction or bridge 
touches.” The only purpose and effect of this provision 
was to confer jurisdiction upon the federal court, and not 
to divest or exclude the common law jurisdiction of the 
state courts over such litigation. In such cases the com- 
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mon Jaw jurisdiction of the two courts is concurrent. 
There was, therefore, no error in overruling tlris plea. 

The next question arises upon the special defense, set 
up in the answer and here relied on, to the effect that the 
Fong Mngt bridge and structures complained of were 

by obstruction, = built under and in compliance with the 

authority of the act of congress of July 25th, 1866, and 
are therefore lawful structures, and that, if plaintiff has 
sustained any damage in consequence thereof, the defend- 
ant is not liable therefor. 

The law applicable to this question, and pertinent to 
this case, is well expressed by Wood on the Law of Nui- 
sance, in sections 302, 596 and 621, to the following effect: 
“Whatever is authorized by statute, within the scope of 
legislative powers, is lawful, and therefore cannot be a nui- 
sance. But this must be understood as subject to the qual 
ification, that when an act, that would otherwise be a 
nuisance, is authorized by statute, it only ceases to be a 
nuisance so long as it is exercised within the scope of the 
powers conferred. * * But if the powers of the 
act are exceeded, or are exercised in a manner different from 
that provided in the grant of authority, the grant will be 
no protection, and the party doing the acts will be charge- 
able for a nuisance at the suit of persons injured thereby, 
the same as though there had been no color of authority 
given for their exercise. * * The rule at present 
recognized may be stated to be, that where a person sus- 
tains a special damage peculiar to himself, either in person 
or property, direct or consequential, from a public nuisance, 
whether arising from the obstruction of a highway, or from 
any cause, he shall have his remedy therefor.” These posi- 
tions are abundantly supported by the authority cited, and 
are believed to be a correct statement of the law upon this 
subject. 

In the first place, it must be remembered that in a pro- 
ceeding like this it is not necessary to inquire or determine 
whether the bridge in question is so far unlawful and unau- 
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thorized, as to be subject to removal as a public nuisance. 
With that question we have now nothing to do and we ex- 
press no opinion upon it. As has been said elsewhere: “It ° 
may be that in a case presenting that question, it might be 
held that the obstruction to navigation is so slight as to be 
tolerated, in view of the greater aid to commerce rendered 
by the structure.” But upon the facts of this case, and for 
the purpose of this action, in the language of the same 
court, “ It is sufficient to say that if the structure is not ac- 
cording to the limitation of the act of congress it is so far 
unauthorized, and the defendant is therefore liable for any 
injury to the plaintiff’s vessels, which was caused, or con- 
tributed to, by the unlawful structure.” Missouri River 
Packet Co. ve. Hann, & St. Jo. R. R. Co., 2 Fed. Rep. 290. 
This, we think, is the fair construction and legal effect of 
the plaintiff’s instructions on this branch of the case. These 
instructions, When viewed, as they should be, in the light 
of the issues and evidence in the cause, will, we apprehend, 
be found to contain nothing substantially antagonistic to 
the law on this subject as above announced in Wood on 
the Law of Nuisances. 

On the question of compliance with the act of congress 
in the construction of the bridge, the evidence on this point, 
3. —-: construc. #8 We have seen, is to the effect, that while 
— of draw-span. the piers of said bridge are parallel with the 
current of the river, they are not at right angles to the cur- 
rent of the river; but range diagonally across the current 
and the river; and that the structure thereon necessarily 
runs in the same direction, and at the same angle. The 
evidence also shows that while the measurement along thie 
line or chord of the bridge gives a distance of 160 feet, yet 
the open space between the piers and the structures con- 
nected therewith, when measured at right angles with the 
piers or the current, was only 153 feet and a fraction. Was 
this a compliance with the act of congress in question ? 
We think not. If such a reduction from such a measure- 
ment is permissible, why may not a larger reduction from, 
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a wider departure from the true line directly across the cur- 
rent, be justifiable? In construing the act we must look 
to its spirit and reason. Its purpose manifestly was, as has 
been said, to reserve for the purposes of navigation, 160 
feet of open space, in the clear, wholly unobstructed and 
available for the passage of vessels. This result, as we 
have seen, is not obtained by measurement along the chord 
of the bridge, running as it does diagonally across the piers, 
the current and the river, and such measurement cannot 
therefore be the correct one, or within the intendment of 
congress in the passage of the act. It follows therefore that 
the structures in question, under the law and evidence in 


this case, and for the purposes of this action, are so far un- 
authorized as to render the defendant liable for any injuries 
to plaintiff's vessels which were caused or contributed to by 
the unlawful structures, while such vessels were attempting 
to pass through the draw of the bridge in charge of pilots 


exercising usual and ordinary care and skill. Jissouri 
River Packet Co. v. Hann. & St. Jo. R. R. Co., 2 Fed. Rep. 
285; Dugan v. Bridge Co., 27 Pa. St. 303; Jolly v. Terre 
Haute Bridge Co.,6 McLean 257; Columbus Ins. Co. v. 
Curtenius, 6 McLean 209, and authorities cited. 

There are other minor questions incidental to this one, 
mentioned in the briefs, which are either necessarily in- 
volved in the decision of this one, or otherwise unnecessary 
to a proper disposition of the case, and need not be further 
noticed. 

As it was not pretended at the trial, as we have seen, 
that the pontoons or lumber and timber structures near 
the southern bank of the river at that place, were any part 
of the bridge or structure which the defendant was by law 
authorized or required to place there or keep in position, 
they were confessedly illegal structures and unauthorized 
obstructions to navigation, and the instructions for plaintiff 
on that point are clearly unobjectionable and need no com- 


ment. 
The instructions given by the court of its own motion, 
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if subject to any criticism, are in no sense prejudicial to the 
defendant, and it cannot complain of them. Of the eighteen 
instructions asked by the defendant, the seventeenth and 
eighteenth were given, the latter in a modified form. Many 
of the others were in substance the opposite of those given 
or otherwise antagonistic to the law of the case as herein- 
before declared. The rest of them were either mere legal 
abstractions or otherwise unimportant to the proper solu- 
tion of the case. 

The next and only remaining question necessary to 
notice is as to the measure of damages, and the instructions 
4. urasureor pau. 1 that behalf. The instruction for the 
ages. plaintiff on this question, under the plead- 
ings and evidence in the cause, we think, is unexceptionable. 
The jury were thereby told that if they found for the 
plaintiff, they would find for the amount of the charter 

yalue of such boat during the time of her necessary deten- 
tion by reason of such injury, and also for the cost of nec- 
essary repairs caused by such injury, as the same are shown 
by the evidence, not to exceed, however, $2,500 damages to 
the Alice, and $3,000 for damages to the St. Luke. This 
case is clearly distinguishable from that class of cases where 
it has been justly held that speculative damages, or such 
as depend upon the probable profits and losses of steam- 
boats during contemplated voyages, are altogether too un- 
certain and indefinite to be made the subject of judicial 
inquiry before a jury. In such eases the jury would have 
to weigh mere probabilities, and their task would be a mere 
ealeulation of chances. Not so under this instruction. 
The investigation in this particular is limited to the simple 
inquiry of the charter value or hire of the boats, for the 
period of their necessary detention for the purpose of re- 
pairs. This question is simple in its nature, of easy ascer- 
tainment, and not obnoxious to the objection of chance, 
speculation and probabilities. It is as easy to ascertain as 
the rental value of a house for a given period, or the 
monthly salary of aclerk. And as we have seen that there 
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was evidence before the jury tending to show the amount 
of the charter value or hire of the boats in question, we see 
no just objection to the instruction, uyon the evidence in 
the cause. Missovri River Packet Co. v. Hann, & St. Jo. R. 
R. Co.,2 Fed. Rep. 294; Williamson v. Barrett, 13 Mow. 
110; The Baltimore, 8 Wall. 887; The Cayuga, 14 Wall. 
278; The Morning Star, + Biss. 62; Whitehall Trans. Co. v. 
N. J. Steamboat Co., 51 N. Y. 869; Mailler v. Ex. Propeller 
Line, 61 N. Y. 316. 

Upon the whole, the case seems to have been fairly 
tried, under proper instructions, and as the evidence on all 
the controverted points was conflicting and contradictory, 
the finding and judgment thereon will not be disturbed. 

For these reasons the judgment of the circuit court is 
affirmed. All coneur. 


































Tue Cutcaco & ALTON RarLRoap Company, 
Appellant. 


Bovu.waRE V. 





1. Justice’s Court: DEFECTIVE SUMMONS: AMENDMENT ON APPEAL. 
In acase appealed from a justice’s court the circuit court has the 
same power to allow the summons to be amended that the justice 
had. 

2. : : WAIVER OF DEFECTS: BY APPEAL: BY APPEARANCE. 
By appealing a case from a justice’s court the defendant waives de- 
fects in the summons; 80, also, by appearing generally in the jus- 
tice’s court and moving to set aside a default. 








Appeal from Boone Circuit Court—TNon. G. TH. Burckuartt, 
Judge. 









AFFIRMED. 







Macfarlane § Trimble and S. C. Douglass for appellant. 


Ivan Gordon for respondent. 
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Suerwoop, J.—Action brought before a justice of the’ 
peace for killing a cow at a public road crossing. Defend- 
ant made no appearance on the day the cause was set for 
trial, and judgment by default was entered. Afterward the 
defendant appeared and moved to set aside the judgment 
by default and for a new trial, which motion being over- 
ruled appeal was taken to the circuit court where defendant 
tiled a special motion to dismiss, based on the grounds of 
the insufficiency of the summons and of the service of the 
summons, and because there was no service of the sum- 
mons. This motion was overruled and thereupon the 

‘plaintiff was permitted to amend the summons by insert- 
ing the words, “against the aforesaid Chicago & Alton Rail- 
road Company for damage for the killing of a cow belong- 
ing to plaintiff, by defendant.” Defendant made no further 
appearance and the judgment was aflirmed. 

If there was any necessity to amend either the sum- 
mons or the return thereon, the powers of the circuit court 
1. sustice’s courr: Were ample for that purpose. The circuit 
atiendment on ap, court had the same power in this regard 
_ that the justice had. Transier v. Railroad 
Co., 54 Mo. 189; R. 8. 1879, § 2937. 

When the cause comes up to the circuit court on appeal 
it is to be tried de novo, without regard to any “ error, de- 
2 .—_- waiv. fect or other imperfection in the original 

gr peal: by appease. SUMMOns or the service thereof.” R.8., § 

_— 3052. A long while ago, before the section 
cited contained as many or as full provisions as it does now, 
in the ease of Ser v. Bobst, 8 Mo. 506, it was expressly held 

that the justice of the peace had not acquired jurisdiction 
of the person of the defendant, because of the defective 
service of process, yet that notwithstanding this the circuit 
court should proceed to determine the cause anew as if it 
had originated in that court, “ without regarding any error, 
defect,” etc., and that the defendant, by bringing up the 
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. cause had dispensed with the necessity of a regular sum- 
mons before the justice. 

But in this case it may be conceded that the summons 
and the service were both defective; still defendant ap- 
peared before the justice and filed a motion to set aside the 
judgment by default and for a new trial. What the grounds 
of that motion were, we are not apprised. When one who 
has been defectively served with process or served with de- 
fective process, appears generally, as we must assume was 
done in this cause before the justice, all defects of the nat- 
ure alluded to are either cured or waived. Griffin v. Van 
Meter, 53 Mo. 430, and eases cited. 

The judgment is, therefore, affirmed. All concur. 



















Ilutcurson, Plaintiff in Error, v. Jones. 


Landlord and Tenant. A lease contained a clause authorizing the 
lessee to revoke it at any time by giving three months’ written no- 
tice. Held, that this did not prevent the parties from subsequently 
making a contract of revocation without such notice, and if one 
was made and consummated by the acceptance of a new tenant, an 
answer alleging the fact set up a good defense to an action on the 
lease for rent accrued after the revocation. 





Error to Phelps Circuit Court—Hon. V. B. It, Judge. 


AFFIRMED. 
LL. F. Parker for plaintiff in error. 


Smith & Krauthoff for defendant in error. 





Ewrnea, C.—This was a suit on a lease to recover rent. 
The lease is as follows: After the preliminary clause: 
Witnesseth that the said party of the first part, for and in 
consideration of the sum of $25 to be paid by the said party 
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of the second part to the party of the first part, per month, 
hath this day leased to the said party of the second part 
all the front room now occupied as a drug store, and ten 
feet square of the cellar under said house for the said sum 
of $25 per month for the drug store, and $2.50 per month 
for the cellar. Said party of the second part is to have the 
privilege of renting the said house aforesaid for five years, 
and can revoke the same at any time, giving said party of 
the first part three months’ written notice; said rent to be 
paid each month; the said party of the second part agrees 
to fairly treat said premises; commit no waste, trespass or 
nuisance on the same. 

(Signed) Joun G. I[urcnesonx. [Seal.] 

IIurcnrson & Jones. [Seal.] 

Plaintiff in error then testified in lus own behalf as 
follows: In January, 1875, defendant T. J. Jones and W. 
T. Hutcheson were in partnership in the drug business, and 
as such took possession of the store and cellar named in 
the lease as my tenants under the lease. They remained 
partners and occupied the store and cellar as such till Oc- 
tober Ist, 1875, when W. T. Hutcheson sold out to defend- 
ant Jones, who occupied the premises in the same business, 
and as successor to Hutcheson & Jones, till March, 1877, 
when J. L. Sample bought of Jones one-half of the bus- 
iness, and from that time till about June 15th, 1877, Jones 
& Sample occupied the premises as successors of Jones in 
the same business; up to this time nothing had been said 
to me about the lease. I went to the store from time to 
time and collected rents, which, during the partnership of 
Sumple & Jones, were usually paid by Sample, till about 
June 15th, when Jones sold out to Sample. Jones told me 
that he had sold out to Sample, and he (Sample) would oc- 
cupy the premises and pay the rent from that time on, and 
I made no objection ; said “all right,” and collected a por- 
tion of the rent from Sample, from June 15th, 1877, to 
May, 1878, when Sample failed. 1 never agreed to release 


32—79 
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Jones, and never had possessfon from January, 1875, to 
May, 1878. The rent on the store-room was paid up to 
March, 1877, since which time I have had no settlement 
with the parties or any of them. The rent from the first 
of the lease, that is January Ist, 1875, to May Ist, 1878, on 
the cellar has never been paid. Then stated the account, 
leaving due him $350.12. 

Defendant proved on his part that when he and Sam- 
ple dissolved, he turned over possession of the premises to 
Sample, to whom he had sold out, and gave notice of that 
fact to plaintiff, who made no objection; but on the con- 
trary, when told that Sample was to pay the rent from that 
time on, he said “all right,” and defendant paid him all 
that was due up to the time of that dissolution. Detend- 
ant also proved that from time to time after June 15th, 1877, 
plaintiff demanded rent of Sample, but never demanded 
rent of defendant till May, 1878, at which time Sample 
failed. Defendant also testified that in September, 1877, 
some months after he sold out to Sample, he and plaintiff 
had a settlement of account, in which plaintiff only claimed 
rent up to June 15th, 1877, the date of the dissolution, and 
plaintiff paid defendant a small balance due on that settle- 
ment. Plaintiff’s indebtedness to defendant was on a drug 
bill run with him after June 15th, 1877. 

At the instance of the defendant, the court instructed 
the jury that if they believed from the evidence that after 
the dissolution of the partnerthip between Jones & Sample, 
Sample remained in possession of the premises, and that 
plaintiff thereafter recognized said Sample as his tenant, 
and demanded and received rents of him as such, then he 
could not recover any rents of Jones after the date of dis- 
solution of partnership; and further, that if the jury found 
from the evidence that the rents were paid up to the date 
of the dissolution of the partnership, they would find the 
issues for the defendant. There was a verdict and judg- 
ment for defendant. In due time the plaintiff filed his 
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motion for a new trial, and brings the case here by writ of 
error. 

The answer of defendant Jones admits the execution 
of the contract sued on, but denies he retained possession 
of the premises until May Ist, 1878, and avers payment of 
all rent due plaintiff for the use of said store and cellar. 
Then as a second defense, it avers that on the 17th day of 
June, 1876, defendant was occupying said store and cellar 
with one J. L. Sample as the partner of Sample in the bus- 
iness of druggist; that on said date, with the knowledge 
and consent of plaintiff, he dissolved partnership with the 
said Sample and surrendered up to him the exclusive and 
sole control and occupancy of said premises, and that 
plaintiff on said day, and on divers days thereafter, released 
this defendant from any further obligation under the afore- 
said lease to pay rent for said store, and then and there 
accepted and recognized said J. L. Sample as his tenant, 
and agreed to look to Sample for the rent of said premises 
to accrue after said date; and that the said Sample then 
and there agreed to pay the rents thereafter to become due 
under said lease to the plaintiff, and did pay the said rents 
up to the expiration of said lease. As a third defense, the 
answeravers that in February, 1877, defendant paid plaintiff 
$35, the balance then due from Hutcheson & Jones to 
plaintiff on account of rents of said premises, which said 
sum plaintiff accepted as full payment, and then and there 
relieved Jones from any further obligation on said lease. 

The whole objection of the plaintiff in error seems to 
be that the defendant’s answer set up no valid defense— 
that it does not properly plead a surrender. Defendant 
alleged in his answer that he did not owe plaintiff anything; 
that he had paid him all he owed, which was accepted by 
plaintiff in full payment of the balance of rents due, and 
there and then released defendant and accepted Sample as 
his tenant. True, the lease provided that the defendant 
could revoke the lease at any time “by giving said party 
of the first part three months’ written notice,” but that did 
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not prevent plaintiff and defendant from making a subse- 
quent contract in relation thereto, either verbal or written ; 
and that is just what the defendant pleads. It is then 
simply a question of fact for the jury under the evidence 
whether they did make a subsequent contract, and they 
having found such to be the fact, we cannot interfere. There 
was ample evidence to be submitted to the jury ; the answer 
was sufficient, and we see no objection to the instructions 
given for the defendant. A surrender may be inferred from 
the facts proved. Matthews v. Tobener, 39 Mo. 115. “The 
actual change of possession from the lessee to another ten- 
ant and the acceptance of rent from him by the landlord 
operates a surrender.” err v. Clark, 19 Mo. 132; Clem- 
ens v. Broomfield, 19 Mo. 118. 

The judgment of the circuit court is affirmed, all con- 
curring. 





Spencer v. Tue St. Louis, Iron Mountain & SouTuern Ratt- 

way Company, Appellant. 

Bill of Exceptions. To authorize the filing of a bill of exceptions at 
a term subsequent to that at which the trial is had, requires the as- 
sent of both the parties and of the court entered of record at the 
term of trial and judgment. 


Appeal from Jefferson Circuit Court—Hon. L. F. Drxntne, 
Judge. 


AFFIRMED. 
Smith & Krauthoff with T. J. Portis for appellant. 
Fred. Wislizenus for respondent 


Puruirs, C.—Respondent recovered judgment against 
the appellant for damages resulting from the alleged wrong- 
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ful killing of two horses belonging to plaintiff. From this 
judgment the defendant appealed to this court. The record 
shows that judgment was rendered at the September term, 
1879, of the court, and appeal perfected at the same term. 
The respondent raises here the question as to whether any 
bill of exceptions was filed as required by law. The record 
proper, so called, does not show that any bill of exceptions 
was filed in the case. But what purports to be the bill of 
exceptions contains the following recital: 

“Tn the circuit court, September term, 1879, eighth 
day, Tuesday, September 10th, 1879. The following pro- 
ceedings appear of record in said cause, to-wit: Corwin 
H. Spencer against the St. Louis, Iron Mountain & South- 
ern Railway Company. Now again on this day come the 
parties aforesaid, by their respective attorneys, and here in 
open court agree and consent that defendant have leave to 
file his bill of exceptions any time during vacation up to 
and including the next term of this court.” 

No bill of exceptions was filed during the term at which 
the case was tried. To authorize the filing of such bill at 
a subsequent term to the term at which the trial was had 
requires the assent of both the parties and that of the court 
entered of record at the term of trial and judgment. J/e- 
Carty v. Cunningham, 75 Mo. 279. As the consent of the 
court to the subsequent filing of the bill of exceptions does 
not appear of regord at the term when judgment was en- 
tered and motions for new trial and in arrest were disposed 
of, what purports to be the bill of exceptions in this record 
cannot be considered. 

Perceiving no errors in the record proper, the judg- 
ment of the circuit court must be affirmed. Ewe, C., 
concurs; Martin, C. absent. 
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Gant v. Tue Cuicaco, Rock Istanp & Paciric Ramway 
Company, Appellant. 


1. Justice’s Court: peFEcTIVE SERVICE OF sUMMONS. By appearing 
generally before a justice and moving to set aside a judgment by 
default, a defendant waives any defect in the service of the sum- 
mons. 





: APPEAL. By appealing to the circuit court a defendant dis- 
penses with the necessity of a regular summons before the justice. 


Appeal from Clay Circuit Court—ITIlox. Grorce W. Dunn, 
Judge. 
AFFIRMED. 


This was a suit commenced before a justice of the 
peace in Kearney township, Clay county, to recover dam- 
ages for killing a cow. Summons was issued, directed to 
the constable of Shoal township, in Clinton county, and 
was served on the defendant’s station agent at Cameron, in 
that county. The plaintiff recovered judgment by default 
before the justice, and after moving to set aside the default, 
on the ground that the justice had no jurisdiction of the per- 
son of the defendant, the defendant appealed to the circuit 
court, where it moved the court to dismiss the suit, on the 
grounds that the justice did not have jurisdiction of the 
person of the defendant, and that the summons was im- 
properly directed to the constable of Shoal township. And, 
in support of the motion, it was shown, that, at the time 
the summons was issued, the defendant maintained station 
agents on its line of railroad in Concord and Hardin town- 
ships, in Clinton county, and that both of said townships 
were nearer to Kearney township than was Shoal township. 
The motion to dismiss was overruled, and the defendant 
excepted. The plaintiff again had judgment by default, 
and defendant appealed. 


M. A. Low for appellant. 





Simrall & Sandusky and W. J. Courtney for respondent. 
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Surerwoop, J.—Action before a justice of the peace of 
Kearney township, Clay county, for killing plaintiff’s roan 
cow. The summons was directed to the constable of Shoal 
township, Clinton county, and was served by him on de- 
fendant’s station agent at Cameron, in that county. See- 
tion 2865, Revised Statutes, provides that “if there be no 
such station agent in the county, the justice may issue his 
summons directed to any constable of the nearest township 
in any other county where there may be a station agent of 
such railroad.” It was shown that Shoal township was 
not the nearest township in Clinton county to the township 
in which the justice resided. This we regard as of no im- 
portance in view of the subsequent occurrences in this 
cause. The justice undoubtedly had jurisdiction of the 
subject matter, and any defect in the service of the process 
was waived by the appearance of the defendant and its 
general motion to set aside the Judgment by default. This 
gave the justice jurisdiction over the person, so to speak, 
of the defendant. Boulware v. Railroad Co., ante, p. 494. 

But more than that, the defendant by bringing up the 
cause by appeal dispensed with the necessity of a regular 
summons before the justice. When the case reached the 
cireuit court, that court became “ possessed of the cause,” 
and the duty of that court, as expressly defined by the stat- 
ute, was to “ proceed to hear, try and determine the same 
anew, Without regarding any error, defect or other imper- 
fection in the original summons or the service thereof.” 
R. 8. 1879, § 3052.. The special motion filed in the circuit 
court, to dismiss, was, therefore, properly denied. Ser v. 
Bobst, 8 Mo. 506. It is to be observed that the section of 
the statute just cited is much more comprehensive than it 
was formerly, when the case last referred to was decided. 
Vide section 13, page 724, General Statutes 1865, and com- 
pare with section 3052, supra. 

For these reasons judgment aftirmed. All concur. 











504 SUPREME COURT OF MISSOURI, 





bitterling v. The Missouri Pacific Railway Company. 





Firtertine v. Tue Missouri Pacrric Ramway Company, 


1, 


Appellant. 


Justice’s Courts: JuRIspicTION: RAILROADS. A justice of the 
peace of a township adjoining one in which live stock is killed on 
a railroad, has jurisdiction of an action against the company to re- 
cover damages for the injury. 
: DEFECTIVE SERVICE OF SUMMONS. By appearing before a jus- 
tice of the peace and filing a general motion to set aside a judgment 
by default, a defendant waives any defect in the service of sum- 
mons. 

By appealing to the circuit court he dispenses with the necessity 
of a regular summons. 

By introducing evidence at the trial in the circuit court, he sub- 
mits himself to the jurisdiction of that court. 
Railroads: DAMAGE TO LivE stock. There can be no recovery 
against a railroad company for live stock coming upon the track 
through a defective gate, and killed there, without proof that the 
company knew of the defect. 
: FARM CkossinGs. The statute does not require the construc- 
tion of either cattle-guards or cross-fences at farm crossings. R.S., 
2 809. 








Appeal from Johnson Circuit Court—lTlox. Noau M. Givan, 


Judge. 


REVERSED. 


T. J. Portis and E. J. Sherlock for appellant. 
W. W. Wood for respondent. 


Suerwoop, J.—Action for damages for killing mules 


in Centerview township, brought before a justice of the 
peace of Warrensburg township, which adjoins the town- 
ship where the injury happened. 


I. 


We have no doubt that the justice had jurisdiction of 


the subject matter of the action. Section 2835, Revised 


Statutes 1879, so far as pertinent to the present inquiry, is 
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as follows: ‘“ Except as otherwise provided by law, justices 
of the peace shall have original jurisdiction of * * 

all actions against any railroad company in this State to 
recover damages for the killing or injuring of horses, mules, 
cattle or other animals within their respective townships, 
without regard to the value of such animals or the amount 
claimed for killing or injury to the same.” But jurisdic- 
tion of justices of the peace is “ otherwise provided by law ;” 
for section 2839, Revised Statutes 1879, after specifying 
where suits before justices of the peace shall be brought, 
contains a new clause, the fifth, wherein it provides that 
“any action against a railroad company for killing or in- 
juring horses, mules, cattle or otheranimals, shall be brought 
before a justice of the peace of the township in which the 
injury happened, or any adjoining township.” 


II. 


The justice having jurisdiction over the subject mat- 
ter of the action, whether the service of the summons on 
the defendant was sufficient or not, is immaterial. The de- 
fendant appeared before the justice and-filed a general mo- 
tion to set aside the judgment by default. Ilad the justice 
set aside the default it is clear no further service on the 
defendant would have been necessary; and all defects in 
the former service would have been waived. 

Besides, on reaching the circuit court, to which the 
detendant appealed, by express provision of the statute, 
the cause was to be tried de noro, “ without regarding any 
error, defect or other imperfection in the original summons 
or the service thereof.” R. 8. 1879, § 3052. Defendant, 
by bringing up the cause by appeal, dispensed with the 
necessity of a regular summons before the justice. Gant 
v. Railroad Co., ante, p. 502, and cases cited. 

Moreover, after defendant’s special motion in the cir- 
cuit court to dismiss the suit was denied, it appeared to the 
action, and introduced evidence in its defense. Jurisdiction 
over the defendant was, therefore, thereby acquired even! 
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had it not been acquired before. Reddick v. Newburn, 76 
Mo. 423. 
III. 


The evidence adduced by plaintiff was the following: 

Plaintiff testified: The Missouri Pacific Railroad runs 
through our farm in Centerview and Warrensburg town- 
ships, Johnson county, Mo. I live in Warrensburg town- 
ship. My mules were killed on the 17th day of Decem- 
ber, 1879. On the 19th day of December, 1879, my atten- 
tion was called to the fact that the gate was out of repair. 
I did not know this before. The gate is only a few rods 
from my house. I pass through it nearly every day, and 
sometimes several times in a day; passed through the day 
the mules were killed and the day after; did not notice 
anything wrong with the gate. My lot is on the south 
side of the railroad. We have a farm crossing there, but 
no cross-fences at the crossing. The hook was large and 
strong, and the staple was driven in the post. They were 
put in so that if the gate was pressed hard against the post 
the hook wonld come out of the staple. There were no 
eattle-guards at the crossing; no cross-fences there either. 
The fields are on both sides of the railroad. On the eve- 
ning of December 17th, 1879, I came home and chained my 
mules together by the neck as usual to keep them from 
jumping and turned them into my lot and closed the gate. 
The next morning the mules were out of the lot. I found 
them both dead on the right of way about 200 yards west 
of the gate, in Centerview township, both killed by defend- 
ant’s train, lying close together. The mules were about 
fourteen hands high and at least ten years old. Mr. Lewis 
and I went to bed about half past nine, and about ten 
o’clock I heard the engine whistle once. I think the mules 
were killed then. They did not ring the bell. The mules 
were stiff and cold next morning. I had been to town the 
day the mules were killed, along with J. W. Patterson and 
Mr. Lewis. We came home about dark that evening. I 
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ran ahead of the wagon and came through the gate and 
closed it with my own hands ; had the hook in my hands ; 
did not detect anything wrong with hook or staple. Mr. 
Patterson came through the gate after me with the wagon 
and closed the gate. I saw him close it. This was just 
about dark the same evening the mules were killed. The 
gate is made of inch boards, and is a very strong gate. 
The hinges are as strong as if made from iron from a wagon 
tire. They are two feet long. The gate is at least five and 
a half feet high. The posts are large railroad ties. The 
hook and staple are of three-eighths inch rod-iron and very 
strong. I livein Warrensburg township. The mules were 
killed across the line in Centerview township. Defendant 
has a freight and ticket office and station at Centerview, a 
town in Centerview township where the mules were killed ; 
also an agent at Centerview station; also a depot, ticket 
office and an agent at Warrensburg. Warrensburg town- 
ship adjoins Centerview township on the east. I saw the 
tracks of the mules where they went out of the lot through 
the gate and up the railroad track where I found them 
dead. 

J. W. Patterson testified: I was at Fitterling’s when 
his mules were killed by Missouri Pacific Railway 200 yards 
west of Fitterling’s private crossing ; came home with him 
the evening they were killed; saw the railroad fence gang 
working at the gate one or two days before they were killed. 
They put the staple up two or three inches above the hook, 
and a push against the gate would cause the hook to come 
out of the staple. I have opened the gate that way, and 
some pressure must have opened the gate; have opened 
the gate by pressing against it without taking hold of the 
hook. There were no eattle-guards to keep the mules off 
the track. 

John Branham testified: I am step-father of plaintiff. 
We all live in one house. Am well acquainted with the 
gate spoken of; hauled the gate from another part of the 
farm to put it up at the lot crossing in place of one that 
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was broken; hung it myself, and hung it upside down. 

The railroad men came along and laughed at my hanging. 
The hook and staple were both large and strong. The 
staple was driven in the post and the hook was driven in 
the gate. The gate was furnished by the railroad company. 
Lam satisfied the railroad men did not change the hook. 
They may have changed the staple. I have seen the wind 
blow the gate open since the mules were killed. A push 
against the gate pressing ft to the post would throw the 
hook out of the staple. 

Richard Lewis testified: After the mules were killed 
they were laying close together at the side of the track. 
When I saw them dead they had the appearance of being 
killed by the train. The chain on the mules’ necks was 
broken. Mules were worth $150. 

Charles Burkhardt and James Barcolo testified to the 
fact that if the gate was pressed against the post the hook 
would come out, and Barcolo testitied that two days before 
the mules were killed he called plaintiff’s step-father’s at- 
tention to that fact (that is Branham who resided in same 
house with plamtiff). 

Plaintiff rested here, and defendant tendered a demurrer 
to the evidence. 

We think the demurrer to the evidence should have 
been allowed. We are able to discover nothing in the evi- 
dence which discloses any knowledge or notice on the part 
of the defendant of any defect in the fastening of the gate. 
Plaintiff, himself, who passed and re-passed through the 
gate several times a day, testifies that he knew nothing of 
the insufficiency of the fastening till two days after the 
mules were killed. Surely, if he, with all his daily oppor- 
tunities to do so, did not discover any such defect, it is diffi- 
cult to see how the defendant or any of its agents with 
their limited and casual opportunities, could have become 
aware of it, or be justly chargeable with negligence for 
failure to do so. Clardy rv. Railroad Co., 73 Mo. 576; Case 

















OCTOBER TERM, 1883. 509 





Carver v. Huskey. 





v. Railroad Co., 75 Mo. 668; Morris v. Railroad Co., ante, 
p- 367. 

In a recent case in Iowa, quite similar to the present 
one, where the colts were killed by a train, evidence that 
the gate was easily opened, and could be opened by the 
animals putting their heads through an opening in the gate, 
was held insufficient to sustain a verdict for damages. The 
lower court had directed a verdict for the defendant, and 
Rothrock, J., remarks: “Verdicts must have evidence to 
support them, and must not be founded upon mere theory 
and supposition.” Bothell vr. Railroad Co., 59 Towa 192; 
c., 7 Am. aiid Eng. R. R. Cases 570. 

IV 
And the place where the gate was hung being a farm 
crossing,” neither cattle-guards nor cross-fences were nec- 
essary, since the law does not require their construction at 
such points. R. 8. 1879, § 809. Evidence that no such 
cattle guards or cross-fences were built, did not strengthen 
plaintiff ’s case, and was erroneously admitted. 

As, in our opinion, there was no evidence on which to 

base a recovery, the judgment will be reversed and the 


s 


Oe 


cause remanded. All concur. 





Carver V. Iluskry, Appellant. 


Antecedent Threats as Evidence. In an action for malicious de- 
struction of personal property, declarations or threats of a general 
character made by the defendant in advance of the act charged and 
poiniing to its commission, are competent evidence, and this with- 
out reference to their nearness or remoteness in point of time. 


Appeal from Jefferson Circuit Court—llon. L. F. Diyxiya, 


Judge. 
‘ 


AFFIRMED. 
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Williams & Green for appellant. 
Dinning & Byrns for respondent. 


Ewine, C.—Carver sued Huskey before a justice of 
the peace for wantonly and maliciously killing his hound, 
and recovered judgment. Huskey appealed to the circuit 
court, Where Carver again had judgment, from which Hus- 
key appeals to this court. 

Upon the trial before the cireuit court the plaintiff, 
among other things, offered to prove that defendant had 
told witness sometime before the alleged killing that “ he 
and his neighbors were going to put a stop to people hunt- 
ing in their neighborhood ; and if they did not keep out of 
that neighborhood with their hounds, they would be pros- 
ecuted and their hounds killed ;” that defendant also told 
a witness that he, defendant, “sent word to Sam Byrns and 
Andrew Huskey that if they brought their hounds out into 
his neighborhood he would kill them.” These declarations 
or threats were objected’ to by the defendant, but the court 
overruled his objection, and he asks that the judgment be 
reversed because of their admission as evidence. There 
was other evidence in the case upon which the jury might 
very well have based their verdict, but these statements are 
alleged by the defendant to be incompetent. 

In Benedict v. State, 14 Wis. 423, which was an indict- 
ment for murder, the court says: “The prisoner, while 
exhibiting the knife with which he is charged to have com- 
mitted the murder, said that he would take some man’s 
life before next Sunday,” and to other witnesses he used 
“ general threatening language that the knife would prob- 
ably be the death of some person before the week was out,” 
that he “had made up his mind to killa man.” ‘“ These 
declarations were correctly received and submitted to the 
consideration of the jury.” When contemplating some 
unlawful or malicious act, men are prone to exhibit mali- 
cious intent by mysterious inuendoes or threats, or boasts 
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of what will be done. It seems that such declarations, 
even in capital cases, are admissible in evidence and should 
go to the jury as circumstances tending to show the dispo- 
sition of the party, and to be considered with other inde- 
pendent proof of the crime committed or the act charged. 
It is for the jury to pass upon the weight of such declara- 
tions. They simply amount to one of the many circum- 
stances before the jury for their consideration, and are 
admissible as such. They are straws which may point the 
way tosome contemplated act or crime, which subsequent 
facts may demonstrate has been committed ; and if admis- 
sible in capital cases, would be competent in the case at 
bar. Benedict v. State, 14 Wis. 423; Wills Cir. Ev., 62; 
State v. Grant, ante, p. 113. The remoteness or nearness 
of time as to threats or declarations, pointing to the act 
subsequently committed, makes no difference as to the com- 
petency of the testimony. Keener v. State, 18 Ga. 194, and 
authorities there cited; State v. Guy, 69 Mo. 480; State v. 
Adams, 76 Mo. 355; State v. Hoyt, 46 Conn. 330; State v. 
Grant, supra. 

This case being for the malicious and wanton destruc- 
tion of personal property, (R. 8. 1879, § 3929,) the declara- 
tions complained of are competent, as tending to show the 
malicious intent and to be considered by the jury for that 
purpose. Let the judgment be affirmed. Puuzips, C., con- 
curring; Martin, C., absent. 





Fereuson, Plaintiff in Error, v. THACHER. 


1. Paper given in Firm Name for Individual Benefit: rvipence. 
Ina suit on a check purporting to have been executed by a firm, 
one of the issues being whether it was in fact executed by the firm, 
or by W.,a member of the firm, for his own benefit; Held, that 
evidence that W. was largely indebted to the firm and that another 
member of the firm had sustained heavy losses on his account, was 
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inadmissible. Held, also, that evidence that plaintiff was insolvent 

was not relevant to this issue. 

If the consideration of a check given in the name of a 
firm by one of the partners enures to his sole benefit, and the holder 
knows that fact, or if the business of the firm does not authorize 
one of the parties to draw checks in the name of the firm, or no 
authority to do so can be inferred from their course of dealing, the 
firm is not liable on the check, but only the partner drawing it. 

3. Practice. In a suit against several defendants the verdict and 
judgment should embrace and dispose of the case as to all. 

4. Billof Exceptions. It is not essential to the sufficiency of a bill 
of exceptions filed in vacation that the clerk should indorse the fact 
of filing on the billitself. An entry on the record to that effect, if 
it identifies the bill, is sufficient. Overruling Carter v. Prior, 78 


Mo. 222. 





Error to Jackson Circuit Court—Hon. 8. Hl. Woopsoy, 
Judge. 


REVERSED. 


Bryant, Holmes §& Waddill for plaintiff in error. 


Tichenor & Warner and Belch §& Silver for defendant in 


error. 


Henry, J.—This suit originated in the Jackson circuit 
court, and is for the recovery of $3,000 against defendants, 
on a dishonored check, alleged to have been drawn by the 
firm of Thacher, Webster & Ellison on the Commercial 
National Bank, in favor of Corrilla Ferguson, who indorsed 
it to plaintiff, who presented it for payment to said bank, 
which was refused. The defendant Thacher answered, ad- 
mitting the partnership, but denying that the check was 
drawn by the firm; charging that his co-partners, co-de- 
fendants, are insolvent, and that this suit is the result of a 
conspiracy between plaintiff and hie wife, Corrilla, and the 
defendant Webster, to cheat and defraud Thacher. Ellison 
also answered, denying each allegation in the petition. 
There was a verdict and judgment in favor of plaintiff 
against defendant Webster, and no finding or judgment as 
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to the other defendants. Plaintiff has brought the cause 
to this court by writ of error. 

The only issues presented by the pleadings upon which 
there was any evidence, relate to the drawing of the check 
in question by and for the firm of Thacher, Webster & Elli- 
son. Plaintiff affirms that it was drawn by defendants ; 
Thacher and Webster averring that it was given for money 
borrowed by Webster of Corrilla Ferguson for his individ- 
ual use. Webster filed no answer. 

Against plaintiff’s objection, defendants were permitted 
to prove the state of partnership accounts between the sev- 
1. paper aiven ix €ral members of the firm, for what purpose 
PDE AL BEREFIE except to prejudice plaintiff's case with 
eee the jury, we are unable to perceive. Web- 
ster, as the evidence tended to prove, was largely indebted 
to the firm, and Thacher sustained heavy losses on his ae- 
count. Webster is the son-in-law of plaintiff, and the evi- 
dence objected to and admitted, might incline a jury to 
make the father-in-law rather than the co-partners of Web- 
ster suffer the loss, if the evidence on the issues of fact 
were not decidedly in favor of plaintiff. The state of the 
account between the several members of the firm is not a 
matter either directly or collaterally in issue in this cause. 
It is wholly immaterial whether Webster, on a settlement 
of the parthership accounts, was indebted to the firm or 
not. The state of the account between them would throw 
no light upon the real issue which the jury had to try, and 
the court erred in admitting the evidence, and, afterward, 
in refusing instructions asked by defendant, declaring that 
it is not asuit for the settlement of the partnership, and 
asking the court to withdraw from the consideration of the 
jury the evidence in question. 

Nor do we perceive the relevancy of the printed circu- 
lar, sent by Ferguson & Son to their creditors. It showed 
that they were insolvent; that their liabilities aggregated 
$34,629.29, and their assets considerably less than that sum, 
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but that statement had no tendency to prove either that 
the firm did or did not draw the check in suit. 

If it was drawn by Webster for his individual use, and 
that fact was known to Mrs. Ferguson and piaintiff, or if 
2. —. the business the firm was engaged in did 
not authorize one partner to draw a check {n the name of 
the firm, or no authority to do so could be inferred from 
their course of dealing or the other facts proved, then the 
firm is not, but the member who drew it is individually 
liable, and plaintiff is entitled to recover against him in 
this suit. In this view we see no objection to the instruc- 
tions for defendants. The allegation that the partnership 
drew the check, includes the averment that each member 
drew it, and all contracts, in form joint, are, under our 
statute, several also. 

The jury, however, should have found by their verdict 
for or against Thacher and Ellison, and there should have 
8. PRACTICE. been a judgment either in their favor or 
against them. 

This court has held, as insisted by defendant's counsel, 
that the clerk must indorse the filing of the bill of excep- 
4. wun or excep. tons upon the bill itself, if filed in vacation 
eae of court, and that vacation entries are nul- 
lities and furnish no evidence of the filing. Carter v. Prior, 
78 Mo. 222, and cases there cited. A reconsideration of 
the question has led us to a different conclusion. The 
clerk’s indorsement upon the bill of exceptions is but his 
certificate to the fact that it was filed, and his certificate, 
whether on the bill or elsewhere, if it identifies the bill as 
the one filed, we hold sufficient. The case of Carter v. 
Prior, and other cases to the contrary, are hereby expressly 
overruled. 

The judgment is reversed and the cause remanded. 
All concur. : 
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Tue Strate, Appellant, v. Kem. 


Criminal Law: “1xrormation.” The term “information,” as used 


in section 12, article 2 of the constitution of 1875, isto be under- 
stood in its common law sense, i. ¢., a criminal charge exhibited by 
the attorney general or other proper officer. The affidavit of a pri- 
vate individual is not an information, and will not, therefore, sup- 
port a prosecution for crime. 


Appeal from Jefferson Circuit Court.—Hon. L. F. Dinnie, 
Judge. 


AFFIRMED. ° 
D. H. McIntyre, Attorney General, for the State. 
J. H. Vail for respondent. 


Puitips, C.—This is a prosecution for petit larceny in- 
stituted in justice’s court on the affidavit of a private citi- 
zen. On atrial had therein the defendant was fined $1. 
From this judgment he appealed to the circuit court, where, 
on a trial de novo, he was again found guilty and fined $10. 
The circuit court sustained a motion in arrest of judgment 
for certain defects in the proceedings unnecessary to par- 
ticularize, as our decision is placed upon other grounds 
fatal to the proceeding. The State has brought the case 
here on appeal. 

Section 12, article 2 of the State constitution declares 
that “no person shall, for felony, be proceeded against 
criminally otherwise than by indictment, except in cases 
arising in the land or naval forces, or in the militia when 
in actual service in time of war or public danger; in all 
other cases offenses shall be prosecuted criminally by in- 
dictment or information as concurrent remedies.” 

In Ex parte Slater, 72 Mo. 102, this court held that the 
word “indictment,” as used in said section, “has a well 
defined meaning, and must be accepted and understood as 
having been inserted in the constitution with the meaning 
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attached to it at common law.” The court then quoted 
from Bacon’s Abridgement and other common law text- 
writers to show what were the qualities and incidents of 
an indictment as employed in the ancient proceedings. 
This being unquestionably a correct construction of the 
term “indictment” as used in the constitution, it must fol- 
low that the term “information,” as employed in the same 
section, should be subjected to the same common law mean- 
ing. The text-books are uniform in defining an informa- 
tion to be an accusation or complaint exhibited against a 
person for some criminal offense, “either immediately 
against the king or against a private person, which, from 
its enormity or dangerous tendency, the public good re- 
quires should be restrained and punished, and differs prin- 
cipally from an indictment in this, that an indictment is 
an accusation found by the oath of twelve men, whereas 
an information is only the allegation of the ofticer who ex- 
hibits it. 5 Bacon’s Abr., pp. 167, 170, 172; Hawk. P. C., 
26,§ 4. The information at common law was uniformly 
exhibited by the attorney general in certain cases, but at 
his discretion, except, perhaps, where directed by the house 
of lords or house of commons, or some of the high officials, 
as the lords of the treasury, ete. The king’s coroner and 
attorney in the court of king’s bench, called the crown 
officer, might file informations. This he nnght do, and 
usually did, at the prompting of some private individual. 
But no private citizen could beget a criminal prosecution 
on his mere affidavit or information. 1 Bishop Crim. Proc., 
(8 Ed.) 141, 143; Jacob's Law Dic., title “ Information.” 
Bishop, (§ 144) says: “In our states the criminal informa- 
tion should be deemed to be such and such only as in En- 
gland is presented by the attorney or the solicitor general. 
This part of the English common law has plainly become 
common law with us. And as with us the powers which 
in England are exercised by the attorney general and solic- 
itor general, are largely distributed among our district at- 
torneys, whose office does not exist in England, the latter 
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officers would seem to be entitled, under our common law, 
to prosecute by information asa mght adhering to their 
office, and without leave of court.” Wharton lays down 
the same doctrine. Crim. Pr. and Pr., (8 Ed.) § 87. 

So jealous were the English people, from whom comes 
our common law heritage, of their personal liberty and the 
protection of due process of law, that they contended for 
a time earnestly against the summary proceeding by infor- 
mation as violative of the Magna Charta, and threw around 
its exercise many safeguards against abuses. If reasons 
were necessary to justify the conclusion reached in this 
opinion, they are numerous why no such right should be 
entrusted to a private citizen to inaugurate a proceeding 
like this upon his own affidavit. The injustice and abuse 
of such process, left at the caprice, spite or malice of one 
not under the sanction of official duty, is apparent, and, 
therefore, the framers of the constitution employed the 
term “information,” without more, well understanding its 
common law import and meaning. And we are not au- 
thorized, nor is the legislature, to extend its meaning and 
use. 

The act of 1877, (Laws 1877, p. 355, § 6,) properly re- 
quired the prosecuting attorney to file such informations. 
And in State v. ITuddleston, 75 Mo. 667, and State v. Sebecca, 
76 Mo. 55, this court held that a proceeding instituted under 
the statute on mere affidavit was unauthorized. 

It is due to the attorney general to say that he con- 
cedes the correctness of the views herein expressed touch- 
ing the term “ information.” 

It is not deemed necessary to decide, in this case, 
whether sections 2025 and 2026, Revised Statutes 1879, were 
designed by the legislature to apply to a case like the one 
under consideration. If they were we have no hesitation 
in holding that they would, as applied to such proceeding, 
be unconstitutional. 

The proceeding in question should have been dismissed ; 
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but as the court below arrested the judgment, its judgment 





will be affirmed and the prosecution dismissed. All con- &£ ho 





Motse Vv. FRANKLIN et al., Plaintiffs in Error. 


“Suit in Equity for Decree for Title.” By the act creating the 
special law and equity court of Jackson county, that court was not 
allowed jurisdiction of ‘‘any suit in equity for decree for title.” 
The plaintiff in this case, having title to land subject toa deed of 
trust, brought this suit in that court to set aside a sale and annula 
deed which had been made by the trustee under the deed of trust. 
Held, that it was substantially a suit fora decree for title, and, there- 
fore, not within the jurisdiction of the court. 


Error to Jackson Special Law and Equity Court—Hon. 
R. E. Cowan, Judge. 


REVERSED. 
Rozzelle Spiker for plaintift im error. 
Robert Adams for defendant 1n error. 


Marttn, C.—This was a suit in equity, the object of 
which was toset asidea sale of a lot of land made by a trustee 
under a deed of trust and to annul the deed delivered by 
him to the purchaser. It seems that in May, 1879, the 
plaintiff purchased the lot in controversy from one W. L. 
Hammond fora consideration of about $100; that at his 
request the title was taken in the name of George Kumpf. 
The wife of Mr. Hammond did not join in this deed. At 
the time of the purchase the lot was subject to a deed of 
trust to secure a note of $100, in favor of Frank Tappan. 
In this deed of trust Mrs. Hammond had joined wita her 
husband, the maker, and relinquished her dower therein. 
The plaintiff purchased the note secured by this deed of 
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trust and afterward obtained a quit-claim deed for the lot 
from said George Kumpt, in whose name he had originally 
placed the title. This deed from Kumpf was not placed of 
record. The plaintiff alleges in his bill that he requested 
the trustee to sell under the deed of trust, informing him 
that he held the note described in the deed of trust. He 
testifies that the trustee was informed of the fact that the 
object of the sale was to clear the title of the cloud of 
Mrs. Hammond’s dower right. The trustee advertised 
the lot for sale on the 29th day of November, 1879. The 
advertisement was written out by the plaintiff’s brother. 
When the day of sale came round the plaintiff forgot to 
attend the sale and buy in the property, and it was sold to 
the defendant Rozzelle for $205. The trustee in his testi- 
mony denies all knowledge of the object of the sale, as 
testified to by plaintiff, and says that he did not know the 
plaintiff was owner of the land. The petition charges col- 
lusion between the trustee and the purchaser. But there 
is no evidence of it in the record. The sale by the trustee 
seems to have been regular in all respects according to the 
terms of the deed, and the purchase by Rozzelle is not im- 
peached by anything appearing in the record. The deed 
was made to the purchaser against the objection of plaintiff. 
The court entered a decree setting aside the sale under the 
deed of trust and annulling the deed delivered by the 
trustee to Rozzelle, and ordered the trustee to return the 
purchase money to him. It also ordered the plaintiff to 
pay said Rozzelle ten per cent interest on said amount of 
purchase money from the day of sale, as well as any taxes 
paid by said purchaser, also an attorney’s fee in favor of 
Rozzelle of $15 for services of his attorney, and adjudged 
said sums to stand as a lien on the land in plaintiff’s hands 
until paid. The defendants have prosecuted this writ of 
error from this decree. 

It is objected by the defendants that the court had no 
jurisdiction of the subject matter of this suit; and that the 
decree should be reversed and the suit dismissed. 
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By the 2nd section of the act establishing the “ special 
law and equity court of Jackson county,” it is provided: 
“The judge of such court shall have and exercise all the 
powers of a circuit judge in civil cases, except as herein- 
after provided, and the said court shall have concurrent 
original jurisdiction with the cireuit court in civil cases of 
all matters of law and equity, other than actions of eject- 
ment, proceedings under the statute for quieting titles, suits 
in equity for decree for title, or to remove a cloud there- 
from; and shall have exclusive jurisdiction of all eivil 
‘auses taken by appeal or certiorari from all inferior courts 
and jurisdictions in said county of Jackson, other than the 
probate court, and shall have a superintending control over 
them.” Sess. Acts 1873, p. 195. 

When we reflect that the plaintiff, as owner of the lot 
in controversy by virtue of conveyances proceeding trom 
the same person who had made the deed of trust, asks the 
court to set aside the trustee's sale, Wlich transferred his 
estate and interest to the purchaser at said sale, and to annul 
the trustee’s deed which evidenced the vestiture of said 
estate and interest in said purchaser, the immediate effect 
of which action prayed for, would be to divest the purchase - 
of his title, and return it to the plaintiff as posssssed by 
him before the sale, it is impossible to resist the conclusion 
that the proceeding is a “ suit im equity for decree for title.” 
It is true the decree does not recite in apt words that the 
title is divested from the purchaser and is vested in the 
plaintiff subject to the deed of trust or free of the deed 
of trust. But that is the necessary effect and purpose 
of the decree. It is necessary to use words of divestiture 

and of investiture only When the act of annulling and va- 
ating a trustee’s sale would, on account of some unexecuted 
trust or intervening cloud, fail to return the title to the 
claimant. There is nothing of that kind here. As soon 
as the trustee’s sale and the deed delivered by him are set 
aside, the title of the defendant is, by virtue of the decree, 
taken from him and restored to the former owner of it. 
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Theneceforward the title of such owner will rest upon the 
decree, which, to effect this result, must within the mean- 
ing of the statute be a “decree for title.” The obvious 
intention of the act of the legislature was to withhold from 
the court created by it, those important actions relating to 
the recovery of possession of realty, and relating to a vin- 
dication and settlement of the title to it in equity, or under 
the statute. Even the proceeding for removing a cloud 
from the title, is not within the jurisdiction of this court. 

In the case of Baier v. Berberick, 77 Mo. 413, we had 
oceasion to construe the language of the constitution sav- 
ing appeals from the St. Louis court of appeals to the Su- 
preme Court. By that language the right of appeal was 
saved to the parties “in cases involving title to real estate.” 
It was held that where the immediate object and purpose 
of the suit was to divest title or invest it, the right of ap- 
peal would attach. Suits to set aside incumbrances or to 
enforce liens would not fall within the meaning of the lan- 





guage. 

In this case the title to real estate was in controversy. 
It is claimed by both plaintiff and defendants. The decree 
of the court gave it to plaintiff, and adjudged it in him 
subject to a lien in favor of the defendants for some small 
sums of money expended on account of it. This was the 
sole object and effect of the decree. In our opinion the 
suit was not within the rightful jurisdiction of the court. 
Accordingly the decree is reversed and the suit dismissed. 
All coneur. 
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Stewart v. NELson et al., Appellants 


1. Fraudulent Conveyances: CHANGE oF PossEsston. See tne doc- 
trine stated post, p. 524. 


2. Admissions of Counsel. Where counsel at the trial admitasa 
fact a matter controverted in the pleadings, it is no error to refuse 
an instruction which assumes that that matter is still an open ques« 
tion. 


3 Res Judicata: verpict: atracHmMeNtT. A verdict and judgment 
upon a question of fact on the trial of a plea in abatement in attach- 
ment are conclusive of the same question upon a trial on the merits. 


Appeal from Randolph Circuit Court—Hon. G. H. Burck- 
HARTT, Judge. 


AFFIRMED. 


Reed § Hall for appellants. 
Jno. R. Christian tor respondent. 


Norton, J.—This suit was instituted against defend- 
ants, as partners, upon a balance of account for $421.64. 
An attachment was also sued out, based upon the ground 
that defendants had fraudulently sold and disposed of their 
property for the purpose of hindering and delaying cred- 
itors. A plea in abatement to the attachment proceeding 
was filed, the issue on which being tried resulted in a ver- 
dict for plaintiff. The defendants thereupon answered sep- 
arately, denying the partnership as well as all the other 
averments of the petition. Upon the trial on the merits 
the plaintiff obtained judgment, from which defendants 
have appealed. Being only favored by appellants with an 
abstract of the record, unaccompanied by brief, we shall 
only notice what we deem material to a proper disposition 
of the case. 

On the trial of the plea in abatement plaintiff offered 
evidence tending to show that defendants had sold to one 
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1, FRAUDULENT CON- Bergstrom certain railroad ties upon which 
of possession. plaintiff levied his attachment. It was 
claimed by plaintiff that the sale thus made was fraudulent 
as to the creditors of defendants, because there was no 
change of the possession of said property after the sale. 
This claim was resisted by defendants, and the question as 
to whether there had been such change of possession as to 
make the sale valid as to creditors under the statute, was 
submitted to the jury by instructions of the court given 
over defendants’ objection. It is unnecessary to say more 
of these instructions than to observe that they conformed 
to the views of this court as expressed in the case of Claf- 
lin v. Rosenberg, 42 Mo. 439. 

It is also objected that the court erred in refusing an 
instruction asked by defendant to the effect that before 
2 apmisstons or “Spland could be estopped from denying 
ne that he was a partner it must be shown 
that Aspland by his words or conduct caused plaintiff to 
believe that he was a partner and that he acted on such 
behef. The record shows that during the trial defendants’ 
counsel admitted that for the purpose of this suit defend- 
ants were partners, and the instruction was properly refused 
on that ground if on no other. 

The principal error complained of when the cause was 
tried on its merits was the refusal of the court to instruct 
3. RES supicaTa: the jury that “if they believed from the 
verdict: attach- mee . pa 
ment. evidence that Aspland and Nelson were 
not partners at the time and as set forth in the petition, 
and have never misled plaintiff by misrepresenting to that 
effect, they must find for defendants.” This instruction 
was properly refused, inasmuch as the record shows that 
the question of partnership was directly submitted to the 
Jury on the trial of the plea in abatement and found ad- 
versely to defendants, and inasmuch as the record further 
shows that it was expressly admitted by defendants’ coun- 
sel that defendants were partners for the purposes of the 
suit. Judgment attirmed. All concur. 
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Srewart v. Neuson et al., Defendants; Brerostrom, Jnter- 
pleader and Appellant. 


1. Fraudulent Conveyances: CHANGE oF PpossessiOxN. To makea 
sale of personal property valid as against creditors of the vendor, 
the vendee must, within a reasonable time (regard being had to the 
situation of the property) take actual, open, notorious and unequiv- 
ocal possession, and the change of possession must be continued. 
The mere marking of the property will be of no avail if there is no 
change of possession. 


to 





When it appears from the undisputed facts that 
there is no such change of possession, the court should, as matter 
of law, declare the sale fraudulent. 


Appeal from Randolph Cireuit Court—tWoy. G. I. Burck- 
HARTT, Judge. 


AFFIRMED. 
Reed & Hall for appellant. 
Jno. R. Christian tor respondent. 


Norton, J.—Plaintiff, as an attaching creditor of de- 
fendants Nelson & Aspland, levied his attachment on cer- 
tain railroad ties as the property of said defendants. Berg- 
strom, the appellant herein, appeared and filed an interplea, 
claiming said ties to be his property in virtue of a sale 
thereof made to him by said Nelson & Aspland prior to the 
levy of such attachment. On the trial of the issue pre- 
sented by the interplea and the reply thereto, the court in- 
structed the jury that under the evidence, interpleader 
Bergstrom was not entitled to recover, and judgment was 
thereupon entered against him, from which he has appealed 
to this court, and assigns for error the action of the court 
in giving the above instruction. 

The evidence oftered on the trial, while it tended to 
show that Bergstrom had bought the ties in question of 
Nelson prior to the levy of the attachment, did not show 
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that the actual possession of the ties had been delivered to 
Bergstrom. The evidence does show that after the sale 
Bergstrom put a red dot on each of the ties, but it also 
shows that the ties were left in the possession and under 
the control of Aspland, the partner of Nelson, the same as 
before the sale. It has been held in the following cases 
that under section 10, Wagner's Statutes, 281, which is the 
same as section 2535, Revised Statutes, the vendee of per- 
sonal property must take actual possession within a reason- 
able time (regard being had to the situation of the property) 
and be followed by actual and continued change of posses- 
sion, and that such possession must be open, notorious and 
unequivocal. Claflin v. Rosenberg, 42 Mo. 439; Burgert v. 
Borchert, 59 Mo. 80; Wright v. McCormick, 67 Mo. 426. In 
the last case cited it was held that when it appears from 
the undisputed facts in the case that the change of posses- 
sion is not such as the statute requires, the court should, as 
a matter of law, declare the sale fraudulent. The undis- 
puted evidence in this case is that Aspland, the partner of 
Nelson, remained in possession of the ties after the sale as 
he did before. Under this authority the court was justified 
in giving the instruetion complained of. 
Judgment affirmed, all the judges concurring. 





Drypen v. Smitu, Receiver of the Burlington & Southwestern 
Railway Company, Appellant. 


Railroads: KILLING CATTLE: COMPLAINT: AMENDMENT. In an action 
against a railroad company for double damages for killing cattle, a 
complaint which fails to show that the injury occurred at a point 
on the road where there should have been fences, but were none, 
or that it was occasioned by the failure to fence, is defective, but 
under the present statute, (R. S. 1879, @ 3060,) may be amended after 
appeal to the circuit court. 
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Appeal from Linn Cireuit Court.—Trial before Cuas. L. 
Dosson, Esg., sitting as Special Judge. 


REVERSED. 
Smith § Krauthoff with L. T. Hatfield for appellant. 
Stephens & Smith for respondent. 


Ewine, C.—This suit was instituted before a justice of 
the peace to recover damages for killing a steer, by a loco- 
motive and train of cars belonging to and operated by de- 
fendant. That portion of the statement necessary to a 
determination of this cause is as follows: “That on the 
15th day of June, 1879, the defendant ran over, upon and 
against a certain steer belonging to plaintiff by their loco- 
motive and train of cars in the township of Locust and 
county of Linn aforesaid, and did then and there kill said 
steer; that at the time said steer was killed, the Burlington 
& Southwestern Railway was not fenced or inclosed in any 
manner or any place along the line of said way; that said 
steer was not at or upon a public crossing over said way at 
the time he was killed, or in any corporated town, city 
or village. Plaintiff therefore says she has sustained actual 
damage in the sum of $15; wherefore she prays judgment 
for the sum of $30 by virtue of article 2, chapter 37, Wag- 
ner’s Statutes.” Plaintiff had judgment for double dam- 
ages before the justice of the peace, and defendant appealed 
to the circuit court, where judgment was again rendered 
for plaintiff as asked in the statement. 

At the trial in the circuit court defendant moved to 
dismiss the cause for the reason that plaintiff’s statement 
did not state facts sufficient to authorize a recovery, in that 
it did not show that the alleged injury occurred at a point 
on said railway where the same was not and should have 
been fenced, or that the injury was occasioned by a failure 
to fence said railroad. The motion was overruled and de- 
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fendant excepted. It does not appear from the foregoing 
statement, nor can it be inferred, that a failure to fence the 
railroad was the cause of the killing. Under numerous 
rulings of this court the statement is therein defective. 
Luckie v. C. & A. R. R. Co., 67 Mo. 245; Bates v. St. L., L. 
M. § S. Ry Co., 74 Mo. 60; Sloan v. Mo. Pac. Ry Co., 74 
Mo. 47. The revised code of 1879 took effect before the 
trial of this case, which was in December, 1879; and under 
the ruling of this courtin King v. C,, Rk. 1 & P. Ry Co., 
ante, p. 328, the plaintiff would have the right to amend. 
But for failure to sustain defendant’s motion to dismiss, 
under the existing pleading the judgment must be reversed 
and the cause remanded. Purips, C., concurs; Marrm, 
C., absent. 








Tue Mapison County Bank, Plaintiff in Error, v. Sumay’s 
ADMINISTRATOR. 


1. Service of Process: orricer’s RETURN. The statute allows process 
to be served by leaving a copy at the “‘ usual place of abode ”’ of the 
defendant. R.S&., 23489. An officer returned that he had left the 
copy at the “last usual place of abode” of the defendant. Held, 
that this did not show a valid service. 

2. : : CANNOT BE AIDED BY EXTRINSIC EVIDENCE: ADMINIS- 
TRATION. Ina proceeding in the probate court to classify a judg- 
ment, for the purpose of fixing the date of exhibition of the de- 
mand, the plaintiff offered in evidence the officer’s return upon the 
summons in the suit, and this being imperfect, he also offered ex- 
trinsic evidence in aid of the imperfections, in order to show that 
at the date given a valid service had in fact been made. Held, that 
this last evidence was not admissible. 








3. : : APPEARANCE OF ADMINISTRATOR: CLASSIFICATION OF 
JUDGMENTs. Where an officer's return upon a summons issued 
against an administrator failed to show a legal service, but the ad- 
ministrator nevertheless appeared to the action, and judgment went 
against him; Held, that by his appearance he waived the defect in 
the service so as to confer upon the court jurisdiction to render the 
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judgment ; but if (asin this case) the appearance was made more 
than one year after the grant of letters to the administrator, the 
waiver did not, for the purpose of notice under the Administration 
Law, relate back so as to become operative from the date of the at- 
tempted service of the writ and let the demand into the fifth class. 





4. Administration: EXHIBITION OF DEMANDs. The bringing of a 
suit and service of summons within the first year after the grant of 
letters of administration, is a good exhibition of the demand, so as 
to entitle the judgment to be placed in the fifth class, but if the de- 
mand is founded upon a note, a copy of the note must be served 
with the summons. 

5. : . The fact that an administrator knew that he was 
sued or even that he saw a copy of the petition, is not to be consid- 
ered in classifying a judgment against him. 

6. : : BURDEN oF PROooF. When a demand against the 
estate of a decedent is presented to the probate court for allowance 
after the lapse of the first year from the grant of letters, it will not 
be admitted into the fifth class unless the claimant proves aflirma- 
tively that he exhibited it to the administrator within the first year 
after publication of the notice of the granting of the letters. 








Error to Bates Circuit Court—Mon. J. D. Parkrxson, Judge. 
AFFIRMED. 

FE. Buler for plaintiff in error. 

Robinson, Harkless & Bennett for defendant in error. 


Puirs, C.—Jacob Suman died intestate at the county 
of Barton, and his widow, Elizabeth Suman, on the 15th 
day of October, 1875, took out letters of administration on 
his estate from the probate court of said county. On the 
25th day of March, 1876, the plaintiff, a banking corpora- 
tion of the state of Indiana, filed its petition in the circuit 
court of the United States for the western district of Mis- 
souri, against the said administratrix to recover judgment 
on two promissory notes alleged to have been executed by 
the defendant in his lifetime, to one Corwin, who assigned 
the same to plaintiff. On this petition writ of summons 
issued the day it was filed, on which the following return 
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was made; “I hereby certify that I executed this writ by 
leaving a copy of the same and a copy of the petition filed 
in this cause, with a member of the family of the within 
named Elizabeth Suman, administratrix, over fifteen years 
of age, at her last usual place of abode, in the county of 
Barton, in the western district of Missouri, on the 7th day 
of April, 1876.” Afterward, on the 21st day of Novem- 
ber, 1876, Wray, who had in the meantime been appointed 
administrator, vice Mrs. Suman resigned, filed answer to 
the action. Judgment was rendered therein on the 17th 
day of January, 1878, in favor of the bank. Afterward 
this judgment was presented in the probate court of Bar- 
ton county for allowance against said estate. Allowance 
was accordingly made for the amount of the judgment, and 
the same was placed in the fifth class. From this classifi- 
cation the administrator appealed to the circuit court, where 
on rehearing, the claim was again allowed and certified 
back to the probate court with directions to place the same 
in the sixth class. From this order and judgment of the 
circuit court the plaintiff has appealed to this court. 

The contention is as to the proper classification of the 
demand. Plaintiff claims that the judgment should be 
placed in the fifth class. 

The statute then in force provided tnat: “ All de- 
mands, without regard to quality, which shall be legally 
exhibited against the estate within one year after the grant- 
ing of the first letters on the estate,” shall be classed in the 
fifth class. Wag. Stat.,§ 1, p.102. “All actions com- 
menced against such administrator after the death of the 
deceased, shall be considered demands legally exhibited 
against such estate from the time of serving the original 
process on such administrator.” Ib.,§ 4. “Any person 
may exlibit his demand against such estate by serving 
upon the administrator a notice in writing, stating the 
amount and nature of his claim, with a copy of the instru- 
ment of writing or account upon which the claim is founded; 
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and such claim shall be considered legally exhibited from 
the time of serving such notice.” § 5. 

From these provisions it is apparent that no claim can 
be allowed by the administrator. The allowance is made 
by the probate court after notice to the administrator. The 
classification of the allowance depends upon the character 
of the claim and the time of its exhibition to the adminis- 
trator. To entitle this demand to the fifth class it must 
have been exhibited to the administrator, as by the foregoing 
statute provided, “ within one year after the granting of the 
first letters of administration.” To maintain the required 
exhibition under the 4th section, the process of the United 
States court should have been served within the said tirst 
year. 

By the provisions of the Practice Act of this State, 
section 7, page 654, General Statutes 1865, amended by 
L. service or proc. 4&WS 1875, page 105, applicable under the 
Ess: officer's return acts of congress to the mode of procedure 
in the federal courts, service of such process could only be 
made, where the defendant was not personally found, * by 
leaving a copy of the petition and writ at his usual place 
of abode, with some person of his family over the age of 
fifteen years.” The return in this case recites: “with a 
member of the family of the within named Elizabeth Su- 
man, administratrix, over fifteen years of age, at her last 
usual place of abode in the county of Barton,” ete. This 
service is not in conformity with the statute. Ler last 
usual place of abode might not be her present place of 
abode. This return could be true and yet the defendant in 
the writ reside in another county or jurisdiction. 

In Karle v. Me Veigh, 91 U. 8. 508, the court say: 
“ When the law provides that notice may be posted on the 
front door of his usual place of abode in the absence of the 
family, the intention evidently is that the person against 
whom the notice is directed should then be living or have 
his home in the said house. He may be temporarily 
absent at the time the notice is posted, but the house must 
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be his usual place of abode, so that when he returns home 
the process posted on the front door will operate as notice, 
which is all the law requires. By the expression ‘ usual 
place of abode,’ the law does not mean the last usual place 
of abode, for a party may change his place of abode every 
month in the year. Instead of that, it is only on the door 
of his then present residence where the notice may be 
posted and constitute a compliance with the legal require- 
ment.” In Brown v. Langlois, 70 Mo, 226, the return re- 
cited: “at the usual place of abode when in the city of 
Cape Girardeau.” The court say: “ The return does not 
conform to the law, and the judgment by default is a nul- 
lity.” Constructive service of noticeis strictly construed 
and everything may be inferred against the officer’s return 
which its departure from the description of the statute will 
warrant. Blanton v. Jamison, 3 Mo. 52: Stewart v. Stringer, 
41 Mo, 400. 

The plaintiff at the trial sought to aid the return of 
the marshal by introducing evidence, ore tenus, to show that 
ean. #S a matter of fact the person with whom 

not be aided by €X- tlie summons was left was a member of the 
administration. — family of Mrs. Suman, and that the place 
of service was her place of abode at the time of the service. 
If the testimony offered had been admissible for the pur- 
pose sought, it would not have helped the plaintiff’s case 
perhaps, for it showed that the process was served on Sun- 
day, which would have invalidated it, if the officer had 
returned the true facts. The evidence was of a character 
to indicate that there was a question as to whether the ad- 
ministratrix was really a member of the family with whom 
the papers were left, and this fact doubtless accounts for 
the employment of the word “last ” in the officer’s return. 

But we are of the opinion that this parol evidence was 
incompetent. It is true that Judge MeGirk, in Dobbins v. 
Thompson, 4 Mo. 118, suggested that such evidence would 
be competent. The point was not necessary to the conclu- 
sion reached in that case. But it cannot be upheld on 
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authority or reason. The return of the officer is a part of 
the record und cannot be impeached collaterally. Brown 
v. Langlois, supra, 227; Reeves v. Reeves, 33 Mo. 28. It is 
as much a part of the record as the pleadings and the judg- 
ment in the case. Bateson v. Clark, 37 Mo. 31; Richardson 
v. George, 34 Mo. 108, and note. The return of the officer 
is conclusive as to the facts recited, on the parties to the 
suit, and the party injured has his remedy against the offli- 
cer and his sureties as fora false return. J/allowell v. Page, 
24 Mo. 590; Delinger v. Higgins, 26 Mo. 180; McDonald v. 
Leewright, 31 Mo. 29. It is like the acknowledgment of a 
deed by such officer. Its imperfect recitals cannot be aided 
by extrinsic evidence. Samuels v. Shelton, 48 Mo. 444; 
MeClure v. MeClurg, 53 Mo. 173; Wannell v. Kem, 57 Mo. 
478. Any other rule would be attended with so much un- 
certainty, resting upon proof in pais, as to produce delays, 
conjectures and collateral inquiries, to the infinite hurt of 
litigants, to say nothing of its effect upon the just respon- 
sibility of the officers charged with the duty of this im- 
portant service in the administration of justice. 

It is next contended by appellant’s counsel that when 
the administrator entered his appearance to the action by 
3. —__: ap. filing answer, he waived the defect in the 

earance of admin= service of thesummons. For the purpose 
Hon of judgment. of conferring jurisdiction on the court over 
the person of the defendant, so as to authorize the judg- 
ment rendered therein, the appearance had’ such effect. 
But when the appearance was made, more than one year 
had run after the grant of the letters of administration, and 
such waiver did not, for the purpose of notice of the de- 
mand under the Administration Law, have relation back 
so as to become operative from the date of the attempted 
service of the writ. In Etheridge v. Woodley, 83 N.C. 11, 
the court say: “ While a general appearance by attorney 
will dispense with the process to bring a defendant into 
court, such appearance has no retrospective effect, and is 
not equivalent to service in time to avoid the statute of 
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limitations when the statutory period had elapsed before 
the entry of appearance.” 

It is suggested again that notwithstanding the service 
of the process may not have been sufficient to bring the 
+ ene 3 plaintiff's demand within the terms of the 
mands, 4th section of the statute, supra, was it not 
sufficient to bring it within the spirit of the 5th section as 
a notice of the demand to the administratrix? We are of 
opinion that it is not. The 5th section prescribes the char- 
acter of the notice to be given. It must be “in writing 
stating the amount and nature of the claim, with a copy 
of the instrument or account upon which the claim is 
founded.” It was held by the majority opinion of this 
court, in Tevis v. Teris, 23: Mo. 256, that the service of no- 
tice required by the 5th section would be sufficiently met 
by the institution of suit in the circuit court and service of 
summons within the first year so as to preserve the right 
to classification in the fifth class. But it is observable in 
that case that not only was process duly served within the 
first year, but that a copy of the note which was the dasis 
of the demand accompanied the copy of the petition and 
writ and was also delivered to the administrator. In the 
case at bar the process was not served within the year, and 
I have examined the record from the United States circuit 
court to ascertain, if possible, whether copies of the notes 
which were the foundation of plaintiff’s claim accompanied 
the process and were served. But 1t does not so appear. 
On the contrary, it is quite manifest from the absence of 
any reference to the notes in the clerk’s certificate to the 
copy, or of any allusion to the notes by the marshal in his 
return, that no copy of “the instrument upon which the 
claim is founded” was ever served on the administrator. 

It will not do, as counsel argue, to say that because the 
administratrix knew she was sued, or in fact saw a copy of 
5. . the petition, that was in equity a good no- 
tice. As well say because an administrator really knows 
in pais that A has a claim against the estate, that is enough 
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to effect the conscience of the administrator and constitute 
notice. The administrator’s duties and rights in this re- 
spect are defined and limited by law, and he has no discre- 
tion, except that he may enter his appearance and waive 
notice of demand for the purpose of an allowance. Spauld- 
ing v. Suss,4 Mo. App. 541. 

The only remaining question raised by appellant, im- 
portant to be considered, is as to the proper construction of 
. ; - pur. Section 19, page 36, Wagner's Statutes, 
den of proot. which is as follows: “ Within thirty 
days after letters are granted, the executor or admin- 
istrator shall publish in some newspaper, ete., for three 
weeks, a notice that letters testamentary or of administra- 
tion have been granted to him, stating the date, and requir- 
ing all persons having claims against the estate to exhibit 
them for allowance to the executor or administrator within 
one year after the date of the letters, or they may be pre- 
eluded from the benefit of such estate; and that if such 
claim be not exhibited within two years from the time of 
such publication it shall be forever barred.” Appellant 
contends that the time for proving claims begins to run from 
the date of pubheation of notice by the administrator, and 
not from the date of grant of letters; and that as there was 
no proof in the case as to when, if ever, such notice was 
given, the plaintiff made out a prima facie case for admis- 
sion to the fifth class. In Spaulding v. Suss, supra, 543, the 
court of appeals held that “the law underwent a change in 
the revision of 1865, and the time for proving claims begins 
to run now from the date of publication of notice, and not 
from the date of letters, as was formerly the case.” With- 
out questioning this construction for the purpose of this 
case, the question remains: Upon whom rests the burden 
of proof to show when notice of letters was given? The 
court of appeals in the same case (p. 544) held that when 
the demandant presents his claim for allowance after the 
lapse of the first year, it devolves upon him to prove to the 
probate court affirmatively that he gave the required notice 





























OCTOBER TERM, 1883. 535 





The Madison County Bank v. Suman. 





to the administrator within the first year after snch publi- 
cation, to entitle his claim to admission in the fifth class. 
In support, the case of Miller v. Janney, 15 Mo. 268, is cited, 
in which the court say: “The probate court having classed 
the demand in the fifth class as the case stood at the time 
of the judgment and classification, it was the duty of the 
claimant, if he had any evidence upon which the court 
should have placed the claim in a different class, to have 
produced it when the demand was allowed; so that the 
probate court might have examined such evidence and de- 
clared its effect. Thefact that the claimant had evidence 
of the prior presentation of the demand to the executor, 
which he neglected to offer the prolate court at the time 
the claim was allowed and classed, does not authorize the 
court to change the class afterward. The report of claims 
by the executor is not the evidence upon which the claim- 
ant is to rely, as it is not made for the purpose of classify- 
ing demands.” This whole matter as to the distinction 
between the limitation which will bar the claim altogether 
und the time of presentation as it affects the class to which 
the demand when allowed shall be assigned, has often been 
considered by the courts, so that any discussion in detail 
of the question here could but be reiteration. State Bank 
r. Tutt, 44 Mo. 866; Burckhartt v. Helfrich, T7 Mo. 376; 
Miller v. Janney and Spaulding v. Suss, supra. 

The result of this opinion in the event of the exhaus- 
tion of the assets of this estate in the payment of demands 
of the fifth class may work a hardship on the plaintiff. If 
so the bank has no one to blame but its own counsel. Why 
they should, in the first instance, have avoided the proper 
State tribunal by going into the federal court with its delay, 
inconvenience to the administratrix and accumulated cost 
to the estate, on so simple a demand as a promissory note, 
is not apparent. Litigants would do well to trust to that 
comity between the states which has so long characterized 
the administration of justice in this State, especially where 
there is so much homogeneity between our peoples and 
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methods of administering justice in the respective State 
courts. Even after suing in the federal court the marshal 
might have amended his palpably imperfect return if the ac- 
tual facts justified the amendment. We cannot now warp 
the provisions of our statute law to save the claim however 
meritorious. 

The judgment of the circuit court is accordingly af- 
firmed. Ewrne, C., concurs; Martin, C., absent. 





Ciark, Plaintiff in Error, vy. Aparr County. 


A County is not liable in damages to one injured either in person or 
property by the fall of a county bridge. 


Error to Adair Cireuit Court.—Ilox. ANxprew ELLIson, 


Judge. 
AFFIRMED. 
G.W. Cooper for plaintiff in error. 
P. F. Greenwood for defendant in error. 


Martin, C.—This action was commenced on the 5th 
day of January, 1880, to recover from Adair county a judg- 
ment for injuries suffered by the piaintiff in respect to his 
person and property by reason of the fall of a bridge over 
a stream known as Salt River. It is alleged that while 
crossing on the bridge, with his team of mules and wagon, 
the bridge gave way and precipitated him and his team and 
wagon into the stream below, crushing his left leg, killing 
one mule and crippling the other, breaking his wagon and 
destroying all the merchandise contained in it. It is alleged 
that these injuries resulted from the defective construction 
of the bridge, from the failure to provide suitable mate- 
rials; trom the failure to keep the same in repair; thus 
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rendering the bridge unsafe for ordinary travel. The peti- 
tion recites the laws relating to bridges and highways dis- 
closing the public duty resting upon all counties or county 
courts to maintain safe and suitable bridges and roads. The 
defendant demurred to the petition as not stating a cause 
of action against the county. The court sustained the de- 
murrer, and the plaintiff not asking to plead again, judg- 
ment was given for defendant, from which the plainti® 
prosecutes his writ of error. 

Under the law of this State, as laid down in the cases 
of Reardon v. St. Lows County, 36 Mo. 5dD9d, and Siwineford v. 
Franklin County, 73: Mo. 279, the judgment in this case 
will have to be affirmed. Counties are territorial subdivis- 
ions of the State, and are only quasi corporations created 
by the legislature for certain public purposes. As such 
they are not responsible for neglect of duties enjoined on 
them or their officers unless the right of action for such 
neglect is given by statute. Such has always been the haw 
of this State. The plaintiff’s case does not fall within the 
distinction approved in the case of Hannon v. St. Louis 
County, 62 Mo. 313. In this latter case the county was 
held liable for injuries suffered by the employe of a con- 
tractor, while a trench was being dug through the grounds 
of the county insane asylum under the superintendence and 
control of the county. It was held that in respect to county 
property of which the county was owner and proprietor, it 
must be held responsible for negligence in improving and 
managing it like any other proprietor of realty. The cer- 
rectness of the doctrine settled in Reardon v. St. Louis 
County, was not questioned, but on the contrary was alluded 
to in terms of approval. 
All concurring, the judgment is affirmed. 
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Buren vy. Buren et al., Appellants. 


}. Statute of Limitations: ENTRY OF PUBLIC LANDS: RESULTING 
rrusts. ‘The statute of limitations does not begin to run against a 
suit to enforce a resulting trust growing out of an entry of public 
lands with money of the plaintiff, until the patent has issued: the 
burden of proving the date of this rests upon the defendant. 


2. Resulting Trusts, Growing out of a Violation of the Statute. 
A son was entrusted by his mother with money of hers to enter 
land under the Graduation Act of congressin hername. Instead of 
doing so, without her knowledge, he entered it in his own name, 
but intending it for her use. The act prohibits entries in the name 
of one for the use of another. Held, that although this entry was 
made in violation of the act, the mother, being no party to the 
wrong, could assert a resulting trust in her favor against the heir of 
the son. 


Appeal from Daviess Circuit Court—Ilon. 8. A. Ricnarpson, 
Judge. 


AFFIRMED. 


This suit was brought by Cosby Buren in October, 
1865, against the defendants Eliza Buren and Mary Berry 
to divest title out of defendants and vest it in plaintiff, and 
a judgment was rendered for plaintiff in 1866. In Febru- 
ary, 1880, this judgment was set aside on motion of de- 
fendant Eliza, for the reason that prior to the institution 
of the suit she had intermarried with and was then the 
wife of another Buren. When that judgment was set aside 
the plaintiff Cosby and her grantee, Ward, joined in an 
amended petition, and upon this the case was tried. 


Shanklin, Low & McDougal tor appellants. 


Rush & Ewing for respondents. 


Ewrxe, C.—This was a petition in the nature of a bill 
in equity to divest the defendants of the title to certain 
land and vest it in the plaintiff Ward. 

The petition states substantially: That on and prior 
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to January Ist, 1855, the plaintiff Cosby Buren was the 
widow of ——— Buren, deceased, and was on the 29th day 
of May, 1855, occupying with her children the mansion 
house of her husband, and the plantation thereto belonging, 
no dower having been assigned to her out of his lands; 
that prior to the 29th day of May, 1855, she was desirous 
of entering, under the Graduation Act of the congress of 
the United States of America, approved August 4th, 1854, 
the land now in controversy for her own use and for the 
purpose of actual settlement and cultivation; that she then 
started with her son, James P. Buren, now deceased, to 
the United States land Office at Plattsburg, for the purpose 
of entering this land; that she became sick en route and 
was not able to go to the land office herself, but sent her 
said son on with an affidavit prepared under section 3 of 
the act mentioned, and with sufficient of her money to enter 
the land in her name, ($60) and pay all his expenses, and 
directed him to enter it in her name; that her said son 
went on to the land office, where the register in charge 
ruled that the affidavit sent was insufficient; and that the 
son then entered the land in his own name, with the money 
of his mother, intending to convey the same to her, and 
that thereatter the patent for said land was issued to said 
James P. Buren; that said James never claimed to own the 
land, and paid no taxes thereon, but that she paid all taxes, 
and in 1856 put a part of the land in cultivation ; that the 
son James died April 30th, 1861, leaving the defendant 
Eliza, as his widow, and Mary C. Berry as his sole heir at 
law; that on December 23rd, 1873, said Cosby Buren sold and 
conveyed the land by warranty deed to the plaintiff Ward. 
Wherefore plaintiff says that James P. Buren held the title 
to the land last aforesaid in trust for said Cosby Buren, and 
prays that the title thereto be divested out of the detend- 
ants Mary C. Berry and Eliza P. Buren, and vested in James 
F. Ward. 

The answer is a general denial, with the specific admis- 
sions: (1) That said James P. Buren dicd April 30th, 1861, 
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leaving the defendant Eliza as his widow, the defendant 
Mary as his sole heir at law, and they have since intermar- 
ried with the other defendants. (2) That said James P. 
Buren, on the 29th day of May, 1855, entered the land in 
contsoversy ; but denies that it was entered for or with the 
money or means of his said mother, and avers that the 
same was entered under the act of congréss, commonly 
known as the “Graduation Act,” paid for with his own 
money, and that he died seized in fee of said land. (3) 
That said Cosby, on December 23rd, 1873, attempted to 
sell and convey said land to said Ward. The answer then 
alleges that Ward purchased with full knowledge of the 
condition of the title, and knew that the same was in de- 
fendant Mary asthe sole heir at law of the said James. 
The answer then states: That the alleged cause of action 
stated in plaintiff’s said amended petition did not accrue 
within ten years next before the commencement of plaintift 
Cosby Buren’s original action herein; wherefore these de- 
fendants plead the lapse of time mentioned in bar of plaint- 
iff’s action herein. 

The reply is simply a general denial of the new matter 
set up in the answer. 

Upon the trial defendants objected to the introduction 
of any testimony under the petition in this cause, for the 
reasons, Ist, That the petition does not state facts sufficient 
to constitute a cause of action; 2nd, That the petition shows 
upon its face that the action is barred by the statute of lim- 
itation, and 8rd, That the petition shows upon its face that 
the land in question was entered by James P. Buren, under 
the Graduation Law of the congress of the United States, 
under the provisions of which he could not make an entry 
in his own name intending that it should accrue to the 
benefit of another, but could only make the entry for actual 
settlement and cultivation or for use of an adjoining farm. 
Which objections were overruled and defendants duly ex- 
cepted. 

Plaintiff’s evidence, so admitted against the objection 
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of defendants’ counsel, tended to prove: That on the 29th 
day of May, 1855, said James P. Buren entered the land 
in controversy in his own name, and that a patent was 
thereafter issued to him therefor; that he entered the said 
land with the money of his said mother, Cosby Buren; 
that after said entry said James often declared that he had 
entered said land for the benefit of his said mother, and that 
he would convey the same to her; that at the time said 
land was entered said Cosby lived upon and occupied an 
adjoining farm, which had belonged to her late husband, 
and that the fencing of the home place extended on to the 
the land in controversy so as to include five or six acres in 
her inclosure ; that in 1856 or 1857 they inclosed and there - 
after cultivated eighteen to twenty-five acres more on the 
north side of the west forty of the tract in controversy 

and that in 1865 the plaintiff Ward, who then owned ad 

joining lands, arranged his fences so as to inclose the entire 
tract; that her equitable title and possession were acqui- 
esced in and not disputed by said James in his lifetime; 
that she paid all taxes on the land until she sold to Ward ; 
that Ward purchased with full knowledge of the condition 
of the title, and has since his purchase been in actual pos- 
session of the land. 

The plaintiff having rested, the defendants put in evi- 
dence the original petition in the cause showing that this 
action was commenced by filing the petition and suing out 
a summons on the — day of October, 1865. Defendants 
offered no other evidence. 

There was a finding and judgment for plaintiff, when 
defendants bring the case here by appeal. 

It is insisted by the appellants: (1) That James Buren 
was the trustee of a resulting trust, and that his mother, 
Cosby Buren, might have maintained her action to enforce 
that trust, had she commenced in time; but that she did 
not commence in time and her action is, theretore, barred 
by the statute of limitations; that the cause of action ac- 
crucd on May 29th, 1855, the day on which James Buren 
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entered the land; whereas the petition of Cosby Buren 
was filed in October, 1865, more than ten years after entry. 
(2) That under a proper construction of the act of congress 
under which the land was entered, no trust could have re- 
sulted to the mother, and that her suit, even had it been 
commenced in time, could not have been maintained in a 
court of equity. 

The learned counsel for the appellants have exhausted 
the subject of express and implied or resulting trusts, and 
L. srarure or um. the applicability of the statute of limita- 
publie lands re tons to actions brought to enforce such 
satan ames trusts ; and have demonstrated to my mind 
that the statute does apply to all such cases where the facts 

justify it. “In express technical trusts, the statute of lim- 
itations does not begin to run until the trust is denied by 
the trustee; but the cestui que trust, in case of such denial, 
is limited to the period allowed for the recovery of legal 
estates at law.” Smith v. Ricords, 52 Mo. 581; Ricords v. 
Watkins, 56 Mo. 553, and authorities there cited. In im- 
pled trusts, the statute of limitations begins to run as soon 
as the facts are brought to the knowledge of the cestui que 
trust, so that he can take steps to enforce the trust. There 
is no doubt about this being the settled law ; and if the 
cause of action accrued on the 29th day of May, 1855, and 
the petition was not filed until October, 1865, of course the 
statute runs and the suit is barred. But it has been re- 
peatedly held by this court, under the authority of the Su- 
preme Court of the United States, that in actions of eject- 
ment the statute of limitations does not begin to run till 
the patent issues. Gibson v. Chouteau, 13 Wall. 93; s. ¢., 
50 Mo. 85. And if so in ejectment suits, then by authority 
of Rogers v. Brown, 61 Mo. 187, it must also apply to all 
civil actions, whether they are such as have been heretofore 
denominated suits in equity or actions at law. The evidence 
does not show when the patent issued, but until it did issue 
the statute could not begin to run. The defendants relied 
on the statute, and it was hence their duty to bring the case 
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within it by evidence; and having failed to do so, the pre- 
sumption must be against them. 

As to the second question: The act of congress under 

which both petition and answer allege that the entry in 
2. xesuuTixe rusts QUestion was made, is entitled “An act to 
Cowan of tue graduate and reduce the price of public 
eeeenia lands, to actual settlers and cultivators,” 
and was approved August 4th, 1854. Statutes at Large 
1854, p. 574. The 3rd section, which provides how and by 
whom lands may be entered under this act, is as follows : 
“Section 3. Any person applying to enter any of the 
aforesaid lands shall be required to make aflidavit before 
the register or receiver of the proper land office, that he or 
she enters the same for his or her own use, and for the pur- 
pose of actual settlement and cultivation, or for the use of 
an adjoining farm or plantation owned or occupied by him 
or herself, and together with said entry, he or she has not 
acquired from the United States, under the provisions of 
this act, more than 820 acres, according to the established 
surveys; and if any person or persons taking such oath or 
affidavit shall swear falsely in the premises, he or she shall 
be subject to all the pains and penalties of perjury.” 

The appellants, to maintain their position on this point, 
refer to Miller v. Davis, 50 Mo. 572; Jliggins v. Higgins, 55 
Mo. 846, and Ex parte Yallop, 15 Ves. Jr. 67. The facts 
in the ease of Willer v. Davis show substantially that the 
defendant’s father, under the laws of congress, had entered 
all the land he was entitled to enter, and, not being able to 
enter the forty in dispute in his own name, made the entry 
in the name of his infant son, the defendant, and asked a 
decree for the title in the infant to be divested, and vested 
in himself. The court held in that case that “it is a well 
settled principle of equity jurisprudence that in general 
when one person pays the purchase money for land and the 
title is conveyed to another, a trust results in favor of the 
party who paid for the land. But where such purchase is 
made in fraud of an existing statute and in evasion of its 
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express provisions no trust can result in favor of the party 
who is guilty of the fraud.” In such case “a court of 
equity cannot disturb the title.’ This is undoubtedly a 
correct principle. But, in the case at bar, if a fraud was 
committed, it was not the party complaining, but the an- 
cestor of the parties defendant. So in the case of Higgins 
v. Higgins, the father entered land in the name of his minor 
son, (which by law he could not enter in his own name,) 
“in fraud of an existing statute and in evasion of its ex- 
press provisions.” And the court very properly held “no 
trust can result in his favor; and a court of equity will not 
interfere to help him out of the difficulty in which he has 
placed himself in violation of law.” Why? Simply be- 
eause he was the party guilty of the fraud. In the ease at 
bar, “ the party committing the fraud” cannot invoke this 
rule against an innocent party whose money he has used 
for his own benefit. 

The judgment of the circuit court is affirmed. Puuips, 
C., concurs; Marti, C., absent. 





Nicnois v. WinFREY, Appellant. 


1. Action for Homicide: EvipENcE OF DEFENDANT’s FEARS. In a 
civil action for the wrongful killing of plaintiff’s husband, the de- 
fendant offered to testify what his apprehensions were when he 
fired the fatal shot. Held, not competent evidence. 

2. Self-Defense. The accepted doctrine is, that when a person ap- 

prehends that some one is about to do him great bodily harm, and 

there is reasonable cause for believing the danger imminent that 
such design will be accomplished, he may saiely act upon such ap- 
pearances, and may even kill the assailant if that is necessary to 
avoid the apprehended danger; and the killing will be justifiable 
although it may afterward turn out that the appearances were false 
and there was in fact neither design to do him serious injury nor 
danger that it would be done. He must decide at his peril upon 
the force of circumstances in which he is p!aced, for that isa matter 
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which will be subject to judicial review. But he will not act at his 
peril of making that guilt if appearances prove false which would 
be innocent had they proved true 

Action for Homicide: purpeN OF PROOF: SELF-DEFENSE. “In a 
civil action for homicide the burden of proof is upon the plaintiff 
to show that the killing was wrongful. If it was done in self-de- 
fense that fact may be proven under the general issue; but if it is 
specially pleaded the burden still does not shift to the defendant. 
Instructions as to Burden of Proof. Where the plaintiff him- 
self has put in evidence the incidents of an occurrence from which 
the jury, within their province, might draw exculpatory inferences 
favorable to the defendant, it is error for the court to so instruct the 
jury as to convey a suggestion that the defendant must, by an addi- 
tional weight of evidence, exonerate himself. 

Action for Homicide: measure or pamaGes. Ina civil action 
for homicide the jvry were instructed that in finding their verdict 
they were not restricted to the damages which were the necessary 
result of the killing, “ but were free to consider all the circum- 
stances.” Jeld, that this carried with it the implication that the 
circumstances were aggravating; and where (as here) the evidence 
was of a mitigating character, it was error to give it; at least when 
not accompanied by any instruction as to the effect of mitigating 
circumstances. 





3 : MITIGATING AND AGGRAVATING CIKCUMSTANCES. It 
is the province and duty of the court to tell the jury what would 
constitute, under the evidence, mitigating or aggravating circum- 
stances. They should not be allowed to indulge in conjecture on 


this point. 


Appeal from Livingston Circuit Court.—lon. E. J. Broappvs, 


Judge. 


REVERSED. 


Kinley & Wallace, J. E.Wait and Waters & Winslow for 


uppellant. 


Chas. Hammond, A. W. Mullins and S. P. Huston tor 


respondent. 


Puiuips, C.—This action was begun by Josephine 


Steinbeck, as the widow of James Steinbeck, deceased, for 
the malicious, wrongful and unjustifiable killing of her said 
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husband in Chariton county on the 17th day of July, 1876. 
The plaintiff has since intermarried with W. H. Nichols. 
The answer contained a general denial, and then pleaded 
that the killing was done in the necessary defense of defend- 
ant’s person, and in the defense of his house then occupied 
by defendant, after being assaulted therein by the deceased. 
The venue of the cause was transferred, at plaintiff’s in- 
stance, to Livingston county, where, on trial before a jury, 
the plaintiff recovered judgment for $2,500, from which the 
defendant has appealed to this court. The controlling 
features of the evidence, as also the instructions to be re- 
viewed, will appear in their proper connection in the course 
of this opinion. 

I. While the defendant was testifying in his own be- 
half, the following question was propounded to him by his 
1. action For nom. counsel: “You may state what your ap- 
defendant's fears. prehensions were when you shot?” On 
the objection of plaintiff the court refused to allow the wit- 
ness to answer this question. On the authority of the rul- 
ing in White v. Maxcy, 64 Mo. 560, the ruling of the circuit 
court was correct. This form of question is supposed to 
differ from an inquiry into the motive or intention of the 
party, which the authorities hold to be perfectly competent 
for a defendant to state in such actions. State v. Banks, 73 
Mo. 592; Vansickle v. Brown, 68 Mo. 634; Broad v. Ham, 
5 Bing. (N. C.) 722; McKown v. Hunter, 30 N. Y. 625; 
Kerrains v. People, 60 N. Y. 228, 229; Field on Dam. § 25, 

If. The following instruction, given on behalf of 
plaintiff, is assigned for error: 3. “Although the jury 
2. seLF-peFrense. may find from the evidence that the plaint- 
iff’s husband, prior to the shooting mentioned in the plead- 
ings, had been holding the defendant, and was, at the time 
the shot was fired, advancing or attempting to advance 
toward defendant ; yet if the jury shall further believe from 
the evidence that the shooting and killing of the plaintiff’s 
husband was unnecessary, and was the use of greater vio- 
jence than the occasion required to protect himself at the 























OCTOBER TERM, 1883. 547 





Nichols v. Winfrey. 





very time of the shooting, from any apprehended or any 
great violence of said deceased, then the jury must find 
for the plaintiff.” 

This instruction is not in accord with the recognized 
law of self-defense in this State, nor generally in the Amer- 
ican states since the celebrated case of Selfridges Trial. 
Without reviewing the numerous leading cases in which 
this matter has been so ably discussed, it is sufficient to say 
that the accepted doctrine is “ when a person apprehends 
that some one is about to do him great bodily harm, and 
there is reasonable cause for believing the danger is immi- 
nent that such design will be accomplished, he may safely 
act upon such appearances, and may even kill the assailant 
if that is necessary to avoid the apprehended danger; and 
the killing will be justifiable, although it may afterward 
turn out that the appearances were false, and there was in 
fact neither design to do him serious injury nor danger 
that it would be done. He must decide at his peril upon 
the force of circumstances in which he is placed, for that 
is a matter which will be subject to judicial review. But 
he will not act at his peril of making that guilt if appear- 
ances prove false which would be innocent had they proved 
true.” State v. Sloan, 47 Mo. 612; Morgan v. Durfee, 69 
Mo. 477; State v. Eaton, 75 Mo. 591; Pond v. People, 8 Mich. 
150; Shorter v. People, 2 Comst. 193. 

The evidence pertinent to this point showed, substan- 
tially, that the deceased was a resolute man of unusual phys- 
ical power, greatly superior to the defendant in strength. 
Without any apparent provocation, he assaulted the defend- 
ant in his own house, and held him within his arms, as in 
a vise, pressed against the wall, while the defendant was so 
overpowered by the mastery of his assailant that he could 
neither resist nor extricate himself. In the encounter the 
defendant’s face was bruised or scratched, and his neck was 
so strained as to cause it to swell and stiffen. As evidence 
of the animus of the deceased, he said, while so holding the 
defendant, “* Damn you, Winfrey, I have heard of you be- 
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fore, you have got hold of the wrong chicken.” And asa 
proof of the fear which deceased had inspired in those who 
knew him, when the defendant called out to the bystanders 
to take the deceased off, and the town marshal summoned 
them to aid him in breaking his hold on defendant, they 
declined to interfere on the ground that they were not 
armed. When his hold was broken by the marshal, and 
the defendant ran behind his counter, the deceased, as if 
following him up, dragged the marshal along with him, 
and was a few fect from the defendant when he shot. It is 
not the province of the court to say what was the purpose 
of the deceased or what the real peril of the defendant. 
The deceased, as it afterward turned out, was not armed, 
but this fact does not appear to have been known by the 
defendant at the time of the homicide. With or without 
arms such a foe possessed immense capacity for inflicting 
great personal injury. 

The defendant had the right, in defense of his person 
and for the proper and necessary assertion of dominion 
over his house, which for she time being was his “ castle ot 
defense,” to act upon appearances. His responsibility to 
the law was only that, in the judgment of the triers of the 
fact, he should, at the time of the homicide, have had rea- 
sonable cause to apprehend imminent danger or great bodily 
harm ; and‘if he shot under such appearances, he is justi- 
fied by the iaw no matter if, in fact, the danger was not 
real or imminent, or if less violent means might have availed 
for his protection. Authorities above cited. Yet this in- 
struction told the jury that notwithstanding the deceased 
had been holding the defendant “ and was, at the time the 
shot was fired, advancing or attempting to advance toward 
defendant,” if the jury should conclude that, as a matter 
of fact, the killing was unnecessary and greater violence 
than the occasion required, the jury should find for the 
plaintiff. If this be law, then, as this court, through Wag- 
ner, J., said in State v. Sloan, supra, “a party must act at 
his peril of making that guilt if appearances prove false 
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which would be innocent had they proved true.” Such is 
not the law of the land, and ought not to be. 

III. The defendant complains of the fourth instrue- 
tion conceded to the plaintiff, in which the jury were told 
8. ACTION FoR Hom “ that before they can find for the defend- 
proof: self-defense. ant on the ground of self-defense, it de- 
volves upon him to establish by a preponderance of the 
testimony that, at the time he shot and killed Steinbeck, 
Winfrey had reasonable cause to apprehend a design on the 
part of Steinbeck to do him some great personal injury, 
and had also reasonable-cause to apprehend immediate dan- 
ger of such design being accomplished.” 

(It is unnecessary to the decision of the propriety of 
this instruction, as applied to the facts of this case, to pass 
on the question as to whether the burden of proof in this 
character of action rests throughout and to the same extent 
on the plaintiff, as it does on the prosecution in a criminal 
case. It may be affirmed that the prosecutor under the 
statute for the recovery of damages is not held to the estab- 
lishment of the defendant’s guilt beyond a reasonable 
doubt. He is only required to make out his case by a pre- 
ponderance of evidence to the satisfaction of the jury. 

The allegation of the petition is that the defendant, 
“with force and arms, violently, maliciously, unlawfully 
and wrongfully, without any just cause, did shoot the said 
James Steinbeck.” The answer denied generally the alle- 
gations of the petition, and then in the form of new matter 
pleaded that the act was done in self-defense and in deiense 


of defendant’s house, in which he was unjustifiably being | 


assaulted by the deceased. This apparently new matter, 
however, was in legal effect embraced in the general denial, 
and would have been admissible in evidence thereunder. 
These matters too were covered by the averments of the 
petition. To maintain the issues on plaintiff’s part she 
could not have stopped in her evidence by merely proving 
that defendant shot and killed her husband; for by the 


terms of the statute under which she sought to recover, , 
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the killing must have been wrongful, and the allegations 
of the petition were that the killing was malicious, wrong- 
ful and without just cause. 

The obligation to prove the facts essential to the right 
of, recovery lies upon the party “ who substantially asserts 
the affirmative of the issue.” Greenleaf Ev., § 74. The 
burden of proof is fixed at the inception of the trial “ by 
the nature of the allegations of the pleadings, and it is set- 
tled as a question of Jaw and does not change during the 
course of the trial.” Note a and authority cited, supra. 
In Powers v. Russell, 13 Pick. 69, 76, Shaw, C. J., gives a 
most lucid and succinct statement of the rule: Where the 
proof on both sides applies to one and the same issue or 
proposition of fact, the party whose case requires the estab- 
lishment of such fact has all along the burden of prcof, 
although the weight in either scale may at times prepon- 
derate. But where he gives prima facie evidence of such 
fact, and the adverse party, instead of producing proof to 
negative the same fact, proposes to show another and dis- 
tinct proposition which avoids the effect of it, there the 
burden of proof shifts. 

The presumption of law, which is always in favor of 
innocence, is that the defendant in this case is innocent of 
the wrong charged, and this presumption is so far main- 
tained that when the allegations of the petition take a neg- 
ative form the burden of proof still rests on the party mak- 
ing the allegation; (1 Greenleaf Ev., § 80,) or as Taylor in 
his treatise on evidence, section 365, puts it: Examine 
what would be the effect of striking out of the record the 
allegation to be proved, bearing in mind that the onus must 
lie on whichever party would fail if this step were pursued. 

The application of the rule as expounded by C. J. 
Shaw, supra, will show the impropriety of the instruction 
in question, when it is borne in mind that the facts on 
which the defendant could base his claim of self-defense 
were mainly disclosed by the plaintiff in developing her 
own case. They were so inseparably interwoven in the 





















OCTOBER TERM, 1883. 551 


Nichols v. Winfrey. 








circumstances and incidents of the homicide as not only to 
constitute part of the res gestae, but were included within 
the piaintiff’s proofs descriptive of the offense itself. The 
additional facts developed by defendant presented no new 
or extraneous matter, but were particulars and incidents of 
the same character, both as to time and place, as that estab- 
lished by the plaintiff. There was, therefore, no shifting 
of the burden of proof. 

The instruction telling the jury that before they could 
find for the defendant on the ground of se.f-defense, it de- 
4. zxsrrvctioxs 4s volved on him to establish by a preponder- 
PROOF, ance of the testimony the existence of the 
apprehended design and impending danger, was not only 
misleading in its tendency, but might not unreasonably 
have been construed by the jury as an intimation from thie 
court that the facts disclosed by the defendant were not 
sufficient to justify a verdict of acquittal. In White rv. 
Maxcy, 64 Mo, 559, Napton, J., held that it was improper 
for the trial court to give an instruction advising the jury 
they might disregard the testimony of any witness who in 
their opinion had sworn falsely, where the evidence did not 
warrant it, because “such an instruction is always calcu- 
lated to intimate that in the opinion of the court some of 
the witnesses had sworn falsely.” So, the converse of this 
proposition must hold good, that where the plaintiff him- 
self has put in evidence the incidents of an occurrence 
from which the jury, within their province, might draw 
exculpatory inferences favorable to the defendant, it is error 
for the court to so instruct the jury as to convey a sugges- 
tion that the defendant must by an additional weight of 
evidence exonorate himself. It is sufficient in a case like 
this to warrant a verdict for the defendant if it appear sat- 
isfactoriiy to the jury from the whole evidence that the 


killing was justifiable. 
IV. The following instruction as to the measure of 


damages is also assigned for error: 45. “If the jury find 
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6. action ror nom: for the plaintiff they will allow such dam- 
damages. ages as they may deem fair and just, not 
exceeding $5,000, with reference to the necessary injury re- 
sulting to the plaintiff from the death of her husband, and 
they are not restricted to such damages as are the necessary 
and inevitable result of the killing, but are also free to con- 
sider all the circumstances of the killing as detailed in evi- 
dence.” 

The section of the statute fixing the measure of dam- 
ages isas follows: “In every such action the jury may 
give such damages as they may deem fair and just, not ex- 
ceeding $5,000, with reference to the necessary injury re- 
sulting from such death to the surviving parties who may 
be entitled to sue, and having regard to the mitigating or 
aggravating circumstances attending such wrongful act, 
neglect or default.” R. 8. 1879, § 2123. It is apparent 
from the correct reading of this section that the damages, 
with $5,000 as the maximum, which the jury may award, 
are limited to what is just and fair, with reference to the 
necessary injury resulting to the plaintiff from the death, 
but the amount may or may not exceed this compensatory 
sum, according to the mitigating or aggravating circum- 
stances attending such wrongful act. Unquestionably, 
therefore, if the circumstances of the homicide are of a 
mitigating character, the damages recoverable are restricted 
to the necessary injury resulting therefrom to the survivor, 
without any exemplary damages ; but if the circumstances 
are of an aggravating character, the jury are not held to 
the mere pecuniary injury, but may give punitive damages. 
Morgan v. Durfee, 69 Mo. 478, and authorities cited; Joice 
v. Branson, 73 Mo. 28. 

This instruction, in directing the jury that they were 
not restricted to the damages which were the necessary re- 
sult of the killing, but were “free to consider all the cir- 
cumstances” carried with it the implication that the cireum- 
stances were aggravating. To say the least, when the 
court, on the state of evidence disclosed by this record, in- 
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structed on the latter branch of the measure of damages, it 
should have followed the statute and instructed as to miti- 
gating as well as aggravating circumstances. Cases last 
cited; Birchard v. Booth, 4 Wis. 76,77; Cooley on Torts, 
694. 

Nor was it proper, as was done in this case, to direct 
the jury that they might take into consideration the 
-mitic Clreumstances in awarding damages. It 

eine Siteutn. isthe province and duty of the court to 
wuaeees tell the jury what would constitute, under 
the evidence, mitigating or aggravating circumstances, 
leaving the jury to find the facts. They should not be 
allowed to indulge in mere conjecture as to what would 
constitute mitigation or aggravation. That is a question 
of law. Joice v. Branson, supra; Rains v. Railroad Co., 71 
Mo. 169; Owen v. Brockschmidt, 54 Mo. 289. 

It is difficult to perceive that under the facts of this 
record it is a proper case for aggravated damages. Plaint- 
iff’s counsel seem to think that as the deceased obtained the 
liquor, which inflamed his passions, at defendant’s saloon, 
the defendant was primarily answerable for the trouble re- 
sulting in the homicide. It is true the evidence does show 
the deceased had through the day drank to excess. Whether 
he obtained all the wine he drank at defendant’s saloon 
does not aflirmatively appear from the evidence. Be that 
as it may, the courts cannot deal with questions of mere 
casuistry and pass on the morality or immorality of defend- 
ant’s vocation. The presumption of law is, that his busi- 
ness as a saloon keeper was licensed by the State; and in 
the legitimate pursuit of a calling which the law permits, 
he was in the peace of the State and entitled to the protec- 
tion of its laws, both as to the safety of his person and 
the right to protect his domimion over his own house. The 
free agency of the deceased was not taken away, nor does 
the law excuse his breach of the peace or his trespass on 


6. ——: 





account of his drunkenness. 
The evidence tends to show that when the defendant 
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discovered that the deceased was getting under the influ- 
ence of drink, he declined to let him lave more, and re- 
quested his friends to take him home. When this failed, 
in order to induce him to leave, the defendant proposed to 
treat to the drinks and cigars if the deceased would go. 
This proposition was ostensibly accepted and the treats 
given. The deceased proposed a toast of the most vulgar 
character, and when remonstrated with by defendant on 
the ground that they were within the hearing of ladies just 
across the alley, he replied by an allusion to defendant’s 
wife too obscene for insertion in this opinion. The defend- 
ant furnished the highest evidence of his good disposition 
in refraining from assaulting and forcibly ejecting if possi- 
ble the deceased from his premises. The party then with- 
drew, but the deceased soon returned and without provoca- 
tion made the assault on defendant as hereinbefore detailed. 
True, it is a question of fact for the jury as to whether, at 
the time of the shooting, there was reasonable ground to 
apprehend danger, but the attending circumstances of an 
aggravating character were altogether on the part of the 
deceased. When the defendant shot, he had just been 
forcibly extricated from the grasp of the deceased, was 
smarting under his abuse and punishment, and fired while 
the deceased was apparently struggling to renew the en- 
counter. The circumstances of the shooting were certainly 
mitigating under the plaintiff’s testimony, and whether 
wholly justitiable, is a question for the jury under proper 
instructions. 

The judgment of the circuit court is reversed, and the 
cause remanded to be further proceeded with in conformity 
with this opinion. All concur. 


Ray, J., having been of connsel, took no part in the 
decision of this case. 
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Bayuna Vv. Kesster, et al., Appellants. 


1. A Decree in Partition. In a suit in partition, one of the defend- 
ants, besides denying the plaintiff’s claim of title toa part of the 
land, alleged title in himself to the same part, and in his answer set 
forth the special facts constituting his claim. The decree found the 
plaintiff entitled as claimed in the petition, but made no specific find- 
ing as to the facts so specially alleged in the answer. Objection 
being made that the decree failed to dispose of all the issues made 
by the pleadings; Held, that it was untenable; the finding for the 
plaintiff was upon the ultimate issue between the parties and nec- 
essarily involved and settled all the rest. 

2. . The finding and decree in this case are supported by the 
evidence. 

3. Fraudulent Conveyances. To impeach a conveyance on the 
ground of intent to evade future liabilities, an actual intent to de- 
fraud the holders thereof must be shown. 

4. Presumption in favor of Judgment Below. There appeared 
to be a discrepancy in description between a decree fm partition and 
the deed which formed the basis of the decree. Held, that the de- 
cree would not for that reason be declared enroneous: this court 
would rather assume that there was evidence before the trial court 
which reconciled the two descriptions. 





Appeal from Crawford Circuit Court—Hon. V. B. Hin, 
Judge. 


AFFIRMED. 
A, McElhinney for appellants. 
Smith & Krauthof with J. R. Webb tor respondents. 


Marty, C.—This was a suit for partition of 320 acres 
of land. The plaintiff bringing the suit alleged that he 
was entitled to an undivided 13-30 of the tract, and that 
he held it in trust to the separate use of Margarette English ; 
that Kessler was entitled to 19-60, McElhinney to 1-6, Hop- 
per to 1-36, and Grant to 1-18. It was also claimed in the 
petition, that the plaintiff had placed valuable improve- 
ments on a portion of the tract at her own cost, and that 
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in the partition, an account of the same should be taken 
and their value allowed to her. 

The defendants, in their joint answer, denied the alle- 
gations of interest and estate as stated in the petition ; and 
McElhinney, answering further, in his own behalf laid 
claim to the 18-30 alleged in the petition as belonging to 
plaintiff. He claimed it by virtue of a purchase at execu- 
tion sale against one C. H. English, the former owner of 
it; and although he admits the execution, under which he 
purchased, was issued on a judgment rendered long after 
English had conveyed the land to plaintiff, he nevertheless 
insists that the sale to plaintiff was void as against credit- 
ors, averring that it was without consideration and in secret 
trust for the grantor. The equitable right of McElhinney, 
as set out in his answer or cross-bill, was denied by the 
plaintiff, and English was made a party to the suit. He 
filed a disclaimer of any interest in the land. 

The case was tried upon the documentary and oral 
evidence appearing in the bill of exceptions, and:a decree 
of partition was rendered, awarding to plaintiff the 13-30 
claimed in the petition. Commissioners were appointed 
who reported that they had set apart to plaintiff 120 acres 
of the tract as representing the 13-30 of the same, and that 
the improvements of the plaintiff were upon the portion 
so set apart. They also reported that the balance of the 
tract could not well be partitioned among the defendants, 
according to their respective interests and estates, and ac- 
cordingly they recommended a sale thereof and a division 
of the proceeds among the owners thereof. This report 
was confirmed against the objections and exceptions of ap- 
pellants, and judgment was entered in accordance with it, 
from which the defendants have appealed. 

I do not deem it necessary to allude to the evidence or 
pleadings, except in so far as they are involved in the ob- 
jections urged by the appellants before us as ground of re- 
versal. These objections I will now consider. 

The appellants complain that the record fails to dis- 
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close any adjudication cf the issues raised by the cross-bill 
1. a pecrer in par- Of McElhinney. In this position I think 
— the appellants are mistaken. The issue 
raised by the cross-bill was whether or not the 13-30 of the 
land claimed by plaintiff belonged to McElhinney by virtue 
of his purchase at execution sale as the property of the 
former owner. ILis right to it depends upon the facts of a 
fraudulent transfer and secret trust pleaded in his cross-bill 
and denied by plaintiff's replication. The court, in its in- 
terlocutory decree, does ngt specifically allude to the facts 
relating to the impeachment of plaintiff’s title, but it most 
certainly disposes of the issue raised by such facts, in favor 
of the plaintiff, and against the defendants, or any of them. 
The decree goes on to recite that “the issue between 
plaintiff and defendants being submitted to the court sit- 
ting as a jury, the court, after hearing the evidence and 
arguments of counsel, doth find that the parties herein are 
interested in the real estate described in plaintiff’s petition 
as follows: George Bayha, trustee for Margarette English, 
is entitled to the undivided 13-30 of said real estate; Louis 
Kessler is entitled to the undivided 19-60 of said real estate ; 
Alexander McElhinney is entitled to the undivided 1-6 
of said real estate; James Hopper is entitled to the un- 
divided 1-36 of said real estate, and Jeanette Grant and J. 
W. Grant, her husband, are entitled to the undivided 1-18 
of said real estate.” The court also found that Mrs. En- 
glish had in good faith made improvements on a certain 
portion of the tract which were of the value of $380. 
When the court found that plaintiff was entitled to the 
13-30 claimed by McElhinney as belonging in equity to him, 
the issue raised by his cross-bill was effectually decided 
against him. The ultimate issue between him and the 
plaintiff was necessarily involved and settled against him 
in snch a finding. 

It is next argued that the finding and decision against 
the claim of McElhinney are not supported by the evidence. 
5 I am unable to accept this view of the ap- 
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pellants. It seems that C. If. English was in possession of 
the whole tract from 1859 to 1872, claiming it under color of 
title; that he had some knowledge of a claim to the land 
by the heirs of Richard Caulk; that it was after such in- 
formation and in 1870 that he conveyed an undivided half 
of the tract to plaintiff and received toward payment $500 ; 
that the heirs of Richard Caulk brought suit in 1871, and 
long afterward obtained a judgment for 17-30 of the tract, 
leaving C. Il. English or his vendee owner of the remain- 
ing 13-30. After English’s conveyance, he, as owner of 
one half, remained on the place and detended the ejectment. 
At the termination of the ejectment, execution was issued 
in the sum of $100 for damages and costs against English, 
and all his interest in the land was put up for sale and 
McElhinney bought it in for $50. Now it is claimed that 
the conveyance of English to plaintiff was in fraud of his 
creditors and that the plaintiff holds it in secret trust for 
English. There was no evidence that English had any 
creditors at the time of the conveyance to plaintiff. It is 
claimed, however, that he conveyed it away to escape the 
threatened suit in ejectment. But as the plaintiff claims 
only what was left to English in that suit, thus abiding its 
result, there would seem to be no foundation for the charge 
that it is held in fraud of the suit. 

As to the judgment for damages and costs, the evi- 
dence would hardly justify the assumption that the con- 
8. FRAUDULENT con. V@Yance was made to escape it. In respect 
 aemaetnaes to future liabilities, the intent, to impeach 
a conveyance, must be an actual intent to defraud the hold- 
ers thereof. And as English, after his conveyance, retained 
what he considered as equal to the half he had conveyed, 
his motive in conveying cannot reasonably be attributed to 
an intention to escape the small judgment in a case, which 
at that time had not been brought. The evidence failed to 
show that the land was held in secret trust for Mr. English. 
The court, in my opinion, was well warranted in deciding 
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against the equitable claim of McElhinney based on the 
supposed fraud against creditors. 

It is argued by appellants that the petition is defective, 
as including a tract of forty acres described in tiie decree as 
4. PRESUMPTION IN the northeast one-fourth of southwest one- 
MENT BELOW, fourth section 19, township 40, range 2 
west. It is urged that this tract does not appear in the 
deed from English by which the plaintiff claims the share 
set apart to her. In that deed it is described as “ north 
one-fourth of lot numbered 1 of southwest one-fourth sec- 
tion 19, township 40, range 2 west, containing forty acres.” 
It must be presumed, after decree, that the court regarded 
these tracts as identical upon the proof before it. The im- 
provements claimed by plaintiff were alleged to be on this 
tract. A possible discrepancy on the face of the papers 
could not be allowed to overturn the decree, which must 
be presumed to. have been made after proof sufficient to 
reconcile the two descriptions as applying to the same par- 
cel of land. I may add here that the plaintiff in his peti- 
tion and McElhinney in his cross-bill both allege that this 
parcel, as described in the decree, was contained in the deed 
from English. It does not appear how precisely it was de- 
scribed in the sheriff’s deed to McElhinney, as that deed 
was left out of the bill of exceptions. 

Upon the whole, the decree, in our opinion, ought to 
be affirmed. And the other commissioners concurring, it 
is so ordered. 
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Frencu, Appellant, v. STRATTON. 


1. Homestead. The homestead reserved to the widow and minor 
children of a deceased debtor does not become liable to his debts 
after the widow dies and the children come of age. The statute 
exempts it absolutely. Wag. Stat., 698, 2 5. 


2. Remedies against Estates of Decedents: PronaTE JURISDIC- 
TION $ CHANCERY JURISDICTION. Full power and jurisdiction exist 
in our probate courts to afford a complete and final administration 
of estates of deceased persons. If acreditor, after administration 
is closed, seeks a remedy through the courts of chancery, very 
strong and satisfactory reasons must be shown therefor 


Appeal from Schuyler Circuit Court.—Illon. ANDREW ELLIson, 
Judge. 


AFFIRMED. 
Vrooman & French for appellant. 
Hughes & Raley for respondents. 


Ewrne, C.—The appellant filed a bill in the nature of 
a bill in equity to subject lands in the hands of heirs, to 
the payment of their ancestor’s debt. The answer admitted 
the facts alleged, and denied the jurisdiction of the circuit 
court. It was virtually a demurrer to the bill. The bill 
is based upon facts substantially as follows : 

In 1870, one Christopher Stratton died seized of eighty 
acres of land in Schuyler county, which had been used and 
occupied by himself and family, as their homestead, for 
many years prior to his death.: Ile left a widow and eight 
children, two of whom were minors. The homestead passed 
to the widow and minor children, and was set off to them, 
as such, by the probate court of Schuyler county, in Janu- 
ary, 1873, and was used and occupied by them, as their 
homestead, until the minor children, George W. Stratton 
and Henry Stratton, became of age, and the widow, Mary 
Stratton, died. There was an administration on the estate 
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of Christopher Stratton, commencing January 9th, 1871, 
and ending November 8th, 1875, when the administrator 
made his final settlement, during which plaintiff established 
his claim of $375.55 against said estate as the law directed. 
The estate was insolvent, and the administration closed 
leaving plaintiff’s debt due and unpaid. The minor chil- 
dren became of age sometime after the administration 
closed, but before the commencement of this suit. The 
widow died in March, 1879. 

This action was instituted against four of the children 
to subject their interests m this tract of land to the pay- 
ment of plaintiff’s debt, the other children having conveyed 
their interests in the same to George W. Stratton, one of 
the defendants. Inthe court below, the case was submitted 
and argued on the issues presented by the amended peti- 
tion and the answer thereto, and the court gave judgment 
for the defendants, from which plaintiff appeals to this 
court. 

Two issues of law are presented: one on the construe- 
tion of section 5, on page 698, volume 1, Wagner’s Statutes, 
as to whether the homestead becomes liable for the ances- 
tor’s debts, after the minor children become of age, and 
the widow dies, and the other as to the jurisdiction of 
courts of equity in this case, if it be determined that the 
land is liable for the ancestor’s debts. 

The first question presented for consideration is the 
construction of the 5th section of the Ilomestead Law, in 
1, HOMESTEAD. force in 1875, (1 Wag. Stat., 698,) which 
reads as follows: “If any housekeeper or head of a family 
shall die, leaving a widow or any minor children, his home- 
stead to the value aforesaid, shall pass to, and vest in such 
widow or children, or if there be both, to such widow and 
children, without being subject to the payment of the debts 
of the deceased, * * and such widow and chil- 
dren, respectively, shall take the same estate therein, of 
which the deceased died seized ; provided, that such chil- 
dren shall, by force of this chapter, only have an interest 

36—79 
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in such homestead until they shall attain their majority,” 
ete. This section very plainly defines the rights of the 
widow and children. “They shall take the same estate 
therein of which the deceased died seized.” Whether that 
estate be absolute or limited in the “deceased ” the widow 
and children take the same, without being subject to the 
payment of the debts of the deceased. Skouten v. Wood, 57 
Mo. 380. The minor children only have an interest in such 
homestead until they shall attain their majority. The wid- 
ow’s estate is absolute. The act not only exempts the 
property from the debts of the husband, but takes the 
homestead “from under the operation of the general law 
of descents, and creates an estate in fee, in the widow,” 
which at her death would go to her heirs. Freund v. Me- 
Call, 73 Mo. 343. And hence in this case the real estate is 
not subject to the claims of the appellant. Canole v. 
Hurt, 78 Mo. 649. 

This construction of the Homestead Act, existing at 
the time the rights of the parties in this case accrued, is 
2. REMEDIES AGAINST decisive of the controversy 5 but it may 
Enve: probatejurie- not be inappropriate, to briefly notice the 
jurisdiction. next question raised, to-wit: As to the 
jurisdiction of the courts of equity in similar cases. In the 
Board of Public Works v. Columbia College, 17 Wall. 521, 
the Supreme Court of the United States holds that a court 
of equity will not exercise its jurisdiction to reach the prop- 
erty of a debtor, unless there exist some special circum- 
stances requiring its interposition; and that this rule 
should be insisted on with rigor,,whenever the property 
sought to be reached consists of assets of a deceased debtor, 
which have already been subjected to administration. In 
Titterington v. Hooker, 58 Mo. 593, it is held that under the 
administration laws of this State, upon failure of personal 
assets to pay debts, and after a final settlement of the ad- 
ministration, a creditor cannot file a bill in equity against 
the heirs, to subject lands descended to them, to the pay- 
ment of the debts of their ancestor. Full power and juris- 
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diction exists in our ¢ probate courts to afford : au complete and 
final administration of estates of deceased persons. In 
those courts all parties interested can have ample oppor- 
tunity for the assertion and protection of their rights ; and 
if they seek other remedy, through the courts of wn ery, 
very strong and satisfactory reasons must be shown there- 
for. pitied v. Calhoun, 59 Mo. 271. These cases seem to 
settle the question in this State. 

The judgment of the circuit court is affirmed, the 
other commissioners concurring. 





Watker, Appellant, v. OWEN. 


1. Practice: WHAT QUESTIONS MAY BE RAISED ON APPEAL. In an ac- 
tion to recover the contract price of land, no question was made in 
the trial court as to the plaintiff’s title. Held, that none could be 
raised in this court. A case cannot be tried on one theory below 
and on an entirely different one here. 

2. Statute of Frauds: KEcOVERY OF PURCHASE PRICE: DESTRUCTION 
OF IMPROVEMENTS. Where a vendee of improved real estate takes 
possession under a contract for title, pays a small part of the pur- 
chase money and keeps possession until the improvements are de- 
stroyed by fire, he cannot resist an action for the balance of the 
purchase money with tender of a deed on the ground that he did 
not sign the contract. 

3. : : HUSBAND AND WIFE. In sucha case the fact that 
the vendor i is a married woman will be no bar to the enforcement 
of the contract; and this on the ground that though the contract 
was not originally enforceable against her, yet as she has volun- 
tarily performed her part of it, there is no reason for exonerating 
the vendee. 

4. $ : AFFIRMANCE BY MARRIED WOMAN. Where a woman 
under coverture at the time of making an agreement with respect 
to her land afterward becomes discovert and, then affirms the con- 

tract by suing on it, she may maintain the action. 
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Appeal from Clay Circuit Court—Hon. Grorcr W. Duny, 


Judge. 


REVERSED. 


TTenry Smith and Hamner & Burris for appellant. 


Samuel [Hardwicke for respondent. 


Winstow, C,—This action was originally commenced 
in the Clay cireuit court by Catherine Walker and Joseph 
Walker, her husband, for the purchase money of lands al- 
leged to have been the fee simple property of the wife. 
The husband died pending the suit, his death was suggested 
on the record, and the cause thereafter proceeded in the 
name of the wife alone. The trial was before the court, 
both parties having waived a jury, and resulted in a find- 
ing and judgment for the defendant, to reverse which the 


plaintiff brings the case here by appeal. 


The record seems perfect. The amended petition, on 


which the case was tried, states in substance that: 


“ Cath- 


erine Walker, wife of Joseph, was the owner and in pos- 
session of a certain lot in Gosneyville, in Clay county; that 
she, by her agent, W. F. Nelson, April 3rd, 1873, contracted 
in writing to convey the same to defendant on payment of 
the sum of $200; that by said agent they executed on said 
day a bond binding themselves to execute and deliver to 
defendant a warranty deed to said lot; that they tendered 
such deed to defendant on the 21st day of June, 1873, which 
he refused to accept ; that they cannot make profert of said 
bond because the same is in possession of defendant; that 
immediately upon said sale defendant was put in possession 
of said lot and has occupied, used and enjoyed the same 
ever since; that by the terms of said bond the purchase 
money was to become due on the tender of the deed, and 
that said $200 with interest from the tender of said deed, 


June 2ist, 1875, at six per cent, are yet due plaintiff, for 
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which she asks judgment. The answer contains a specific 
denial of all the allegations of the petition, and this addi- 
tional plea: “ Defendant says he did not sign any contract 
in writing in relation to said land, and said contract is 
void as to him under the statute of Missouri, and he pleads 
said statute in bar of this cause.” 

On the trial plaintiff introduced Wm. F. Nelson, the 
agent, who testified: “On April 3rd, 1873, as agent for 
plaintiff, I sold defendant the lot described in the petition 
for $200, and gave him her title bond duly signed, stipulat- 
ing that when her deed conveying the lot to him was de- 
livered to him he was to pay therefor the $200. Defendant 
agreed to pay plaintiff the $200, took the bond and imme- 
diately under it received from plaintiff the possession of 
the lot, which had a storehouse upon it, and then occupied 
it as a retail store for some months, when the storehouse 
burned down and defendant told me the bond was burned 
in it. Defendant did not sign his name to the bond. June 
21st, 1873, I received a deed from plaintiff and her then 
husband, conveying the property to defendant, and offered 
it to defendant, and he refused to take it, and refused to 
pay for it because he claimed the acknowledgment was de- 
fective, but made no objection to it because it was from 
plaintiff; afterward I offered him a deed, and again he re- 
fused to take it. It is the same deed now tendered in court 
to defendant. The plaintiff was owner and in possession 
of the property up to the time she sold it to defendant. 
Defendant never offered to return the property to plaintiff 
or to me as agent of plaintiff. Defendant knew that I was 
acting as her agent as I told him so at the time. Paintift 
bought about a dollar’s worth of medicine out of defend- 
ant’s store, which defendant agreed should bea payment 
on the lot.” 

Plaintiff then read in evidence a general warranty deed 
in the usual form from herself and husband to George W 
Owen, for the lot in controversy, dated October 2nd, 1876, 
acknowledged the same day in proper form to convey said lot. 
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No objections were made to its reception, and it was iden- 
tified by Nelson as the one he tenderec defendant. Plaint- 
iff then read in evidence, without objection, a general war- 
ranty deed for the lot in controversy, dated January 13th, 
1873, properly acknowledged and in all respects sufficient 
to vest the title of the grantors in the grantve, executed by 
W. W. Letton and Rutha I. Letton, his wife, of the county 
of Clay and State of Missouri, parties of the first part, and 
Catherine Nelson, of the county of Clay, as the party of 
the second part. No question is made on the record as to 
this deed, and we assume it was conceded to be sufficient. 
Plaintiff introduced no other evidence to sustain the issues 
on her part. 

Detendant read, without objection, the deposition of 
Daniel A. Stout, in substance as follows: “Sometime in 
the spring of 1875, I was at Gosneyville and was called 
upon by W. F. Nelson, and consented to by Geo. W. Owen, 
to witness a certain contract respecting a house and Jot in 
Gosneyville, which contract was in writing, which was read, 
but don’t know the particular wording; sufficient to say 
the deed was to be made about the Ist of June. Mr. 
Owen said the law knows nothing about ‘ bouts,’ but wanted 
a specified time. Mr. Nelson replied to Owen if he never 
got the deed he would have nothing to pay. Owen refused, 
and determined to pay no money or give any note until a 
deed was made to him. The agreement was not signed by 
Owen in my presence or with my knowledge; my under- 
standing was the property belonged to W. F. Nelson, and 
the said Owen was purchasing the same from him. So far as 
anything occurred that day, I had no reason to believe that 
Catherine Walker had any claim upon the property what- 
ever.” 

Defendant then testified: “I did not sign the bond 
that was given me for the lot, and never paid anything on 
it; Iam not holding the property now.” This was all the 
testimony in the case. 

As showing the theory on which the court decided the 
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case under the evidence, we append the instructions given 
and refused. The court refused the following declarations 
of law asked by plaintiff: 

1. If defendant took plaintiff's written contract (duly 
signed) for a deed to the lot, and agreed to pay therefor to 
plaintiff $200 when the deed was executed, and pursuant 
to the contract entered upon and occupied the lot and store- 
house thereon, never having offered to return the property 
or rescind the contract, then he became bound to pay the 
$200, whether he signed thecontract or not, and his refusal 
to accept the deed and to pay the money on the 21st day 
of June, 1873, entitles plaintiff to recover the said $200 
and six per cent interest per annum thereon from that 
date. 

2. Under the law and evidence of this case the court 
will find for plaintiff for the $200, and six per cent interest 
thereon from June 21st, 1873. 

The court gave the following declarations asked by the 
defendant, over plaintiff’s objection : 

1. Owen, who is charged to have purchased the lands 
by parol agreement, may insist upon the defense of the 
statute of frauds. A part performance by Owen of said 
parol contract for the sale of said real estate, will not avail 
the plaintiff who sold the land. Although the plaintift 
signed a contract which bound her, yet Owen is not bound 
by said contract unless he signed the same or some other 
writing. 

Counsel for respondent insists, for the first time in this 
court, we think, that the judgment should be affirmed be- 
1. practice: what cause the record fails to show that plaintift 
Paised on appeal. adduced a perfect title to the lot. If from 
this we are to understand that she did not trace her title to 
the original source, it is very clear that no such question 
was mooted in the court below. The controversy between 
the parties seems to have been as to whether plaintiff or 
W. F. Nelson held the title, and plaintiff having shown 
possession in herself and paper title sufficient to show that 
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she was the owner and not W. F. Nelson, the question of 
title was not further controverted. This is manifest from 
the instructions presented by the learned counsel himself, 
in which the question of title is ignored and the case sub- 
mitted on the sole theory that the statute of frauds consti- 
tuted an absolute bar to a recovery ; and it was upon this 
theory alone the court decided the case. Had plaintiff un- 
derstood that her title was controverted to its original 
source, she would probably have been able to trace a per- 
fect paper title. Be this as it may, the question of title was 
not tried or mooted further than heretofore stated, the case 
was submitted by counsel and decided by the court on an 
entirely different theory, and respondent is not entitled to 
an affirmance of his judgment on a theory not tried below. 
It would be an act of gross injustice to plaintiff to affirm 
this judgment on a question that has never yet been decided 
in the court, when she was denied a recovery on the sole 
ground that the contract on which she relied was absolutely 
void because not signed by the defendant. Respondent 
must stand or fall in this court by the theory on which he 
tried and submitted his case in the court below. Whetstone 
v. Shaw, 70 Mo. 575. 

In this view of the case it is unnecessary to consider 
the question whether the tender of a warranty deed is suf- 
ficient to warrant a recovery of the purchase money by a 
vendor who has executed a bond conditioned for the pay- 
ment of the purchase money on the delivery of such a 
deed. Hence, if the court erred on the question actually 
submitted and decided, the judgment should be reversed 
and the cause remanded in order that the question of title 
may be properly tried. A somewhat similar course was 
pursued by this court in Luckett v. Williamson, 31 Mo. 54; 
s. ¢., 37 Mo. 388, a case very much relied on by respondent. 





Purties, C.—The foregoing part of this opinion was 
written by Winslow, C., and left incomplete at the time ot 
his unfortunate death. 
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The only question presented by the record for addi- 
tional consideration is, whether or not the statute of frauds 
2 STATUTE oF interposed by defendant will prevent a re- 
purehase price: de- covery by the plaintiff. The circuit judge 
provements, held that as the title bond was not signed 
by the vendee, the party sought to be charged, the case 
came within the provisions of the 5th section of the act 
relating to Frauds and Perjuries. If nothing more ap- 
peared in the evidence than the contract of sale signed by 
the vendor alone, the position of the respondent would be 
tenable. But this is not all. The defendant as vendee, 
under the title bond, took possession of the premises. 
There was afterward in the transaction of the medicine ob- 
tained of defendant by plaintiff, one dollar of the purchase 
money paid. There was on the lot when sold a storehouse, 
which defendant took possession of, under the contract, and 
used for months as a retail storeroom, and was so using the 
same when it burned down. Ife never, so far as appears 
from the evidence, returned or offered to return the prop- 
erty to plaintiff. Where a vendee thus takes possession of 
real estate under a title bond from the vendor, and the im- 
provements thereon are destroyed, the loss falls on the 
vendee. Snyder v. Murdock, 51 Mo.175. The defendant 
is not in a position to rescind the sale if he desired, for he 
vannot put the vendor in statu quo by restoring to him the 
property he obtained from him. And where the vendee 
thus takes possession of a lot of small value, with a build- 
ing thereon of material value, and while he so holds and 
enjoys the property the improvements are suffered to decay 
or burn down, he cannot, on the plainest dictates of jus- 
tice and equity, abandon the property, and when called on 
for the purchase money invoke the statute of frauds as a 
defense. The statute designed to prevent fraud cannot 
thus be made the instrument of fraud and injustice. Ta- 
tum v. Brooker, 51 Mo. 148; Woods v. Straup, 63 Mo. 483; 
Harvey v. Morris, 63 Mo. 477, 478. 

With respect to the case of Zatum v. Brooker, it may 
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be sufficient to say it is not necessary to support the ground 
on which we place this decision that we should approve all 
the learned judge said in the course of the opinion in that 
vase. The important fact there was that: “The defendant 
took possession and worked the mine as his own under the 
contract of purchase, and appropriated the proceeds of the 
mine to his own use and paid part of the purchase money.” 
That was quite enough to justify the conclusion reached 
by the court. The vendee had used the estate and partially 
consumed it, so he could not restore it in kind, and in such 
case he could not withhold the purchase money when de- 
manded by the vendor. 

In the case of Woods vr. Straup, supra, the vendee had 
taken possession and cut and carried away the principal 
part of the timber. Wagner, J., said: ‘“ There was no at- 
tempt to disaflirm or rescind, and such a thing could not 
have been done, as the plaintiff and his assignor (the vendee) 
had been and were in continuous possession, and had com- 
mitted waste and permanently injured the value of the land. 
There could have been no restoration so as to have sub- 
stantially placed the parties in their former position.” The 
statute of frauds was never designed to shelter a party who 
thus takes possession of property and enjoys it until the 
building is destroyed while being occupied by him, and 
who then, and not until then, walks off without an offer of 
restitution. 

There is another question which perhaps ought to be 
determined as the case is to be remanded, although not 
3 .——: nus. Suggested in argument by counsel. It ap- 
bandand wife. ~~ pears from the record that the contract of 
sale sought to be specifically enforced, was made by a mar- 
ried woman. It not appearing that the property was her 
separate estate she was incapable at common law of making 








any binding contract executory in its character, touching 
the estate. The contract of sale could not have been specitic- 
ally enforced against the femme covert by the vendee. And 
as contracts susceptible ef specific performance must ordi- 
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narily possess the element of reciprocity or mutuality, if 
the vendee could not maintain it, can the vendor? The 
disability of a femme covert to make an executory contract, 
and the lack of power in courts of equity to enforce reme- 
dies against her looking to the completion of her imperfect . 
conveyances, were fully discussed and settled in Shroyer v. 
Nickell, 55 Mo, 264. So that, but for the peculiar situa- 
tion of this case, calling into operation other principles 
of equity jurisprudence, it would be difficult to sustain the 
bill in this action. In Neef v, Redmon, 76 Mo. 195, 197, 
this question was considered, and it was held that where 
the married woman has done all on her part required by 
the contract, it will be enforced against the other party, and 
it will make no difference that she could not have been 
compelled to perform the agreement. On the basis of this 
decision how much stronger is the equity of the plaintiff’s 
cause, where the vendee has taken possession of the prop- 
erty under the contract, used and occupied it until the build- 
ing on it was destroyed, and who does not offer either com- 
pensation or performance? The plaintiff has done all on 
her part required by the contract. It is na longer executory 
on her part. As is said in the case last cited, page 198, 
“the principle which exonerates her from personal liability 
on any contract she may make, is a shield for the protee- 
tion of herself and husband, and is not to be used asa 
weapon for their destruction.” 

There, too, is this further fact disclosed by the record: 
during the pendency of this action the plaintiff became 
discovert, and the suit by an entry of record was continued 
in her name as a femme sole. This was such an affirmance 
made by record by her when discovert as would take the 
vase out of the operation of the rule that would deny her 
a recovery for lack of mutuality in the contract. This I 
think was, in effect, determined in the case of Price v. Hurt, 
29 Mo. 171. 

The judgment of the circuit court is reversed and the 
-ause remanded for further proceeding in conformity with 
this opinion. All concur. 
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TRELAND et al., Appellants, v. Tur Arcnison, Topeka & 
Sanra Fe Rar~roap Company. 


1. Railroads: Lien FoR MATERIALS. Where a part only of a railroad 
lies within this State, the lien for materials given by sections 3200 
to 3216, Revised Statutes, is to be enforced against the whole of that 
part, and not against a section or portion of it only. 





2. $ : PLEADING. Where it appeared from a petition to 
enforce a lien for materials against a railroad that the company was 
incorporated under the laws of another state, and its name indicated 
that its road ran between points outside of this State, and the petition 
further showed that the materials were furnished for the construc- 
tion of that part of said road located in Jackson county, Missouri, 
and the prayer was for the enforcement of the lien against that part 
of the road; Held, that the petition was not bad on demurrer, as 
seeking the enforcement of a lien against a part of a road in this 
State; the court would not assume that the company had any road 
in Missouri outside of Jackson county. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
ht. E. Cowan, Judge. 


REVERSED. 
Peak § Yeager for appellant. 
Gardiner Lathrop tor respondent. 


Martin, C.—This was a suit to enforce against a rail- 
road aclaim for materials furnished to and used by the 
company in the construction and improvement of its road. 
The action was commenced December 11th, 1879, under 
and by virtue of sections 3200 to 3216 of the Revised Stat- 
utes relating to liens against railroads. The defendant in- 
terposed a demurrer, which was sustained on the ground 
that the petition failed to state a cause of action. Upon 
the plaintiffs’ refusal to plead further, final judgment was 
rendered in favor of defendant, from which the plaintiffs 
have appealed. 

The decisions of the Supreme Court construing the 
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statute on liens in favor of material men against railroads 
have been rendered since the judgment in this case. 

It is intimated in the brief of appellants that the ae- 
murrer was sustained on account of the supposed impos- 
sibility of enforcing such liens against a railroad whose 
road-bed was not wholly within the State. This objection 
has been disposed of in the case of the St. Louis Bridge & 
Construction Co. v. M. C. & N.W. R. R. Co., 72 Mo. 664, in 
which it was held that a lien could be adjudged and enforced 
against such part of the road-bed as lay within the State. 
It has also been decided that no lien under this law can be 
adjudged or enforced against only a part of the road-bed 
lying within the State. The lien must be adjudged against 
the whole of the road-bed, or against none of it, within the 
State. Awapp v. St. Louis, K. C.& N. Ry Co., 74 Mo. 374; 
Cranston v. Union Trust Co., 75 Mo. 29. 

It is argued by counsel for respondent that the suit in 
this case is against only a section or portion of the road in 











Missouri, viz: such portion as lies within Jackson county. 
If the petition disclosed with certainty that the defendant 
had a road-bed in Missouri outside of Jackson county, this 
position would have to be sustained. But I do not think 
it can be inferred satisfactorily that the defendant is pos- 
sessed of any road-bed or depots in this State outside of 
Jackson county. The petition alleges that the defendant 
is a railroad corporation duly incorporated under and by 
virtue of the laws of the state of Kansas. This fact taken 
with the name of the road as running between points out- 
side of the State certainly affords a reasonable inference 
that it is possessed of a road-bed and depots outside of the 
State of Missouri. The plaintiffs allege that as sub-con- 
tractors under one F. D. Camman they “ did furnish to 
the said defendant a large lot of lumber and materials to 
be used by the said defendant in constructing and improv- 
ing the said road-bed, rolling stock, station houses, depots, 
bridges and culverts upon and along that part of said rail- 
road built, constructed and located in Jackson county, State 
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of Missouri ;” and it is against this portion of the road that 
the lien is asked to be adjudged and enforced. The inference 
is strong from this language that the company is possessed 
of a road-bed and stations outside of Jackson county, but 
not necessarily in the State of Missouri. When taken in 
connection with the facts recited by us relating to the in- 
corporation and location of the road, it naturally points to 
its possession outside of the State. I am satisfied that the 
petition is not objectionable on its face as seeking to ad- 
judge or enforce a lien against only a section or portion of 
the defendant’s road in this State. If such be the truth, it 
will have to be taken advantage of in some other manner 
than by demurrer to this petition. In our opinion the 
court erred in sustaining the demurrer. Accordingly the 
case is reversed and remanded for further proceedings. All 
concur. 


Youne et al., Appellants, v. GLASCOCK. 


1. Replevin: GENERAL Issuk: EVIDENCE. In an action of replevin 
the defendant may show under the general issue that the goods in 
controversy are the property of a third person held by defendant as 
sheriff under a writ of attachment, and that the plaintiff’s claim is 
merely colorable. 

: JUDGMENT FOR DEFENDANT FOR VALUE OF Goops. In an ac- 

tion of replevin, if the plaintiff has obtained possession of the goods, 

the defendant must, in his answer, claim them and demand a return 
thereof; otherwise the court cannot, upon a finding in his favor, 

give judgment against the plaintiff for their value. R. 8S. 1879, 2 


ou . 


8. Practice: AMENDMENT oF PLEADINGS. On the trial of this case 
leave was given to amend the answer by inserting an averment con- 
ceded by the defendant to be material, but the amendment was not 
made on the spot, the trial proceeding on the understanding that it 
should be made afterward. It was not made, however, and on mo- 
tion in arrest the plaintiff again urged the insufficiency of the an- 
swer and defendant then offered to make the amendment, but the 
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trial court rulea that it was unnecessary, and refused to permit it to 
be made. Held, that the omitted averment was material and the 
amendment ought to have been made, and this court would in fur- 
therance of justice treat the case as if it had been made 


Appeal from Audrain Circuit Court—Hon. G. Porter, 
Judge. 


AFFIRMED. 


Forrist & Fry for appellants. 


Macfarlane & Trimble tor respondent. 


Pures, C.—This is an action of replevin for the re- 
covery of 2,000 bushels of corn, with the usual allegations. 
The answer was a general denial. 

The bill of exceptions states that the plaintiffs intro- 
duced evidence tending to sustain the allegations of the 
petition, and showing that the value of the corn in ques- 
tion was $300. The defendant introduced evidence tending 
to show that the property belonged to one Ernest Ahlfeldt ; 
that the defendant, as sheriff of said county, had, prior 
thereto, seized said property as the property of said Ahl- 
feldt under a writ of attachment in favor or Wahl & Co., 
creditors of said Ahlfeldt ; and that said sheriff so held the 
same at the time of the suing out and execution of the writ 
of replevin; and also that the plaintiffs, who claimed the 
property as purchasers of said Ahlfeldt, on a contract of 
sale made prior to said seizure under the writ of attach- 
ment, had not taken possession thereof when the same was 
so seized under the writ of attachment, and that said sale 
was colorable only, ete. To all of this evidence the plaint- 
iffs objected on the ground that under the plea of the gen- 
eral issue tendered in the answer such proof was inadmis- 
sible. Thereupon the defendant offered to amend his 
answer in conformity to the statute so as to meet the objec- 
tion. The case seems then to have proceeded as if the 
amended answer had been accordingly filed. The court, 
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sitting asa jury, found the issues for the defendant and 
rendered judgment against the plaintiffs, who had the prop- 
erty in possession, and the sureties on the replevin bond, 
for the value of the property. The plaintiffs filed motion 
for new trial and in arrest of judgment, claiming, inter alia, 
that there was no answer to sustain the judgment. There- 
upon the defendant offered to amend the answer in accord- 
ance with the leave theretofore given by the court. The 
plaintiffs objected, and the court declined to allow the 
amendment on the ground that the same was not necessary. 
The motions were overruled and the plaintiffs have appealed 
to this court. 

The errors relied upon for reversal are, Ist, That the 
circuit court erred in admitting the evidence introduced by 
defendant; and 2nd, Because, under the answer, the de- 
fendant was not entitled to a judgment rendered for the 
value of the property. , 

I. As to the first objection, we are of the opinion that 
under the general issue the proot offered by the defendant 
was competent. The rule in this respect was very aptly 
stated in Greenway v. James, 34 Mo. 328: Where the cause 
of action which once existed has been determined by some 
matter which subsequently transpired, such new matter 
must, to comply with the statute, be specially pleaded; but 
where the cause of action alleged never existed, the appro- 
priate defense under the law isa denial of the material 
allegations of the petition, and such facts as tend to dis- 
prove the controverted allegations are pertinent to the 
issue. In the case at bar the rejected testimony disproved 
the respondent’s ownership of the property, and thereby 
showed the cause of action alleged had never existed. I 
understand the requirement of the Practice Act, that new 
matter constituting a defense must be specially pleaded, to 
apply to such extraneous matters as are not included within 
the allegations necessary to support the plaintiff’s case. 
Northrup v. Miss. Val. Ins. Co., 47 Mo. 435. But in the ae- 
tion of replevin, as in that of ejectment, where the plead- 
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ing on the part of the plaintiff is a general averment of 
ownership of the property and a consequent right of pos- 
session, any proof on the part of the defendant, which goes 
to show that the plaintiff, at the time of the institution of 
the suit, was not the actual owner, and was not entitled to 
the possession thereof, is admissible under the general issue, 
even though it extend to the proof of fraud in the acquisi- 
tion of plaintiff’s title, or that the ownership and right of 
possession were in a third party. Sehulenbe rg U. TTarriman, 
21 Wall. 45; Mather v. Llutchinson, 25 Wis. 27, 86; Cald- 
well v. Brugge rman, 4 Minn>270, 276; Wheeler v. Billings, 
38 N. Y. 264; Bosse v. Thomas, 3 Mo. App. 472. Where, 
in the action of replevin, under a code not unlike ours, the 
answer contained a general denial, and then further pleaded 
that the property was owned and possessed at the time by 
a third party, it was held that this additional averment was 
but another form of denial and not new matter which would 
be taken as admitted by a failure to reply. Woodworth v. 
Knowlton, 22 Cal. 164. The fact that the evidence thus 
introduced was of an affirmative character does not matter, 
because it contradicts the allegations of the complaint, 
“and may therefore be proved, to maintain the negative 
issue raised by the defendant’s denial.” Pom. on Rem. 
and Rem’! Rights, § 671. 

The evidence presented by the defendant went to the 
point that at the time of the institution of plaintiffs’ action 
they were not the owners in law and fact of the corn and 
were not entitled to the possession thereof. The facts thus 

atroduced were not supervenient; they tended to show 

that the cause of action never existed by reason of facts 
existing at the time of the filing of the suit. Wheeler & W, 
M. Co. v. Tinsley, 75 Mo, 458. 

II. The second ground of error assigned is more seri- 
ous. The statute of 1855, (§ 11, p. 1245,) provided that: 
“Tf the plaintiff fail to prosecute his action with effect and 
without delay, and have the property in his possession, tle 
court or a jury shall assess the value of the property taken 

37—79 
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and the damages for taking and detention of the same,” 
ete. In 1860, (Laws 1860, p. 87,) the legislature amended 
said section in the statute of 1855 by inserting after the 
words “and shall have the property in his possession ” the 
following words: “and the defendant in his answer claims 
the same and demands a return thereof.” This amendment 
‘had some purpose anda meaning. It perhaps is enough 
to say in such a case that the statute stands for a reason. 
This section as amended has been carried forward into all 
revisions of the statute. It does not appear that it has 
ever been directly construed by this court. The first case 
reported, where the question, if it had been raised, might 
have been passed upon, is that of Fallon v. Manning, 35 
Mo. 271. The answer there did not contain the prayer for 
the return of the property or for the assessed value thereof. 
But on an examination of the original transcript it appears 
that the action was brought about the time of the amend- 
atory enactment of 1860. And it is probable the amend- 
ment was overlooked both by counsel and court. In Nelson 
v. Luchtemeyer, 49 Mo. 56, cited by respondent, the answer 
demanded a return of the property. In Long v. Cockrell, 
55 Mo. 93, it does not appear from the reported case that 
the answer contained the prayer for the return of the prop- 
erty. But an examination of the original transcript shows 
that the answer did contain the statutory demand; and in 
the following cases cited by respondent, Blobaum v. Gambs, 
56 Mo. 183; Schulenberg v. Boothe, 65 Mo. 475, and other 
cases, either the reported case or the transcript shows the 
request made in the answer for the return of the prop- 
erty. The court of appeals in Bosse v. Thomas, 3 Mo. App. 
472, 479, holds expressly that in a case situated similar to 
this the defendant is entitled to judgment for the value of 
the property. There is no discussion by the learned judge 
delivering the opinion, of the statutory provision in ques- 
tion. Conner v. Comstock, 17 Ind. 90, and Plant v. Crane, 7 
Ind. 486, are cited in support. In the latter case the point 
decided by the court was that it was not necessary for the 
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jury to pass upon the question as to whether the property 
was returnable, but it was simply a question for the court 
upon the rendition of the judgment. It does not appear 
that any question of pleading under a statute like ours 
was involved. The former case of Conner v. Comstock af- 
firms the case of Plant v. Crane, and the court do say that, 
notwithstanding there was no demand in the answer for the 
return of the property, yet if the case made by the evidence 
authorizes a return, it may, after verdict, be awarded by 
the court, on motion of the defendant. But we find no 
such provision in the statute of Indiana then in force, as the 
one under consideration in the statute of this State. It is 
with great reluctance that we would differ from a court of 
so high authority as that of the court of appeals of this 
State; but we are unable to reconcile their decision with 
the plain letter of the statute. Our conclusion is, that the 
statute in such cases should be followed substantially to 
authorize the judgment rendered. 

III. But it does not follow from this conclusion that 
the appellants are entitled to a reversal of the judgment in 
question. As recited in the statement of the facts of the 
trial, the defendant, on the objection of plaintiffs to the in- 
troduction of evidence, asked and obtained leave of the 
court to amend the answer. As the trial was had before 
the judge sitting as a jury, it was understood that the de- 
fendant would make the amendment at the conclusion of 
the trial; and thereafter the trial proceeded as if the amend- 
ment had been made. And after the plaintiffs again raised 
the question of the insufficiency of the answer to justify 
the judgment, and before judgment was entered, the de- 
fendant renewed his offer to make the requisite amendment. 
Under the liberal provisions of the Practice Act, the pro- 
posed amendment was admissible and proper. The court 
did right in conceding to the defendant leave to make the 
same. And it has been repeatedly held by this court, under 
certain limitations, that where, without objection, the trial 
is proceeded with as if a certain issue were made in the 
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pleadings it is too late after verdict to raise the objection 
that the issue was not in the pleadings. This has been held 
where the plaintiff has failed or neglected to reply to the 
new matter set up in the answer, yet the cause had pro- 
ceeded as if the reply had been duly made. J/enslee v. 
Cannefax, 49 Mo. 295; TTowell v. Reynolds County, 51 Mo. 
154; St. Joseph Fire & M. Ins. Co. v. Ilarlan, 72 Mo. 208. 
So it has been held, in respect of the denials of an answer, 
that although it should deny the allegations of the petition 
instead of denying the “material allegations” thereof, yet 
where the trial proceeds as if the issue were properly made, 
it is too late after verdict to take advantage of the defect. 
Edmundson v. Phillips, 73 Mo. 58. See also Bray ve Ne lig- 
man, 75 Mo. 81; Cythe v. Fountain, 51 Barb. 194, and au- 
thorities cited. The statute, ($$ 3567, 8569, 3570,) expressly 
authorizes the court, at any time before final judgment, in 
furtherance of justice, to amend any pleading by inserting 
other allegations material to the case, or by conforming the 
pleading to the facts proved. The court shall, in every 
stage of the action, disregard such defects in the pleadings 
and proceedings as do not affect the substantial rights of 
the parties; and even after final judgment the court may, 
in furtherance of justice, amend the pleading in aftirmance 
of the judgment, ete. The request of the defendant, after 
the motion in arrest was filed, to amend the answer should 
have been granted. It in no manner affected or prejudiced 
any substantial right of the plaintiffs. It was in conformity 
with the proofs already in. It required no additional evi- 
dence. It would have occasioned no surprise to the plaint- 
iffs, nor in any wise changed the substantial issues in the 
case. 

The court refused the application not on the ground 
that it came too late, but solely on the idea that the answer 
as it stood was suflicient to warrant the judgment. Tad 
the court permitted the amendment as requested, it would 
not have been error. Its refusal to allow the amendment 


Was error against the defendant. 
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As the judgment was for the defendant—the right 
party—we will treat the case as if the amendment was 
made, and affirm the judgment of the circuit court. All 
concur. 


Crpar County, Appellant, v. WILLIAMs. 

Swamp Lands: srarvuTory LIEN OF COUNTY FOR PURCHASE MONEY : SUB- 
STITUTED BOND: PURCHASER WITH Notick, Cedar county sold cer- 
tain swamp lands to M., taking his bond with security for the ptr- 
chase money, and executing a deed reciting that fact. With the 
consent of the county, M. subsequently sold part of the land to W. 
who gave bond with security to the county for the price of his pur- 
chase, and the county accepted the same and gave M. credit on his 
bond for the amount. The laws under which the sale was made to 
M. authorized the taking of bond and security for the purchase 
money, and reserved a lien to secure the bond, which the county 
had no power to relinquish. Local Acts 1855, p. 350,211; R.S. 
1855, p. 1406,26. In a suit brought by the county to subject the 
land sold to W. to the payment of his bond; Held, that under the 
foregoing statutes the county had a lien on the land to secure M.’s 
bond; that it had not, by accepting W.’s bond in satisfaction pro 
tanto of M.’s, lost or waived this lien; that purchasers from W. nec- 
essarily took with notice of the county’s rights; and that the lien 
could be enforced against the land in their hands. 


Appeal from Cedar Cireuit Court.—Ilon. J. D. Parkrxson, 
Judge. 


REVERSED. 
Rk. F. Buller and J. E. Stephens for appellant. 
M. D. Hoff and H. E. Howell for respondent. 


Ewrne, C.—Cedar county sold certain swamp lands to one 
Musgrove, who gave his bond and security for the purchase 
money, as required by law. Afterward, with the consent 
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of the county, Musgrove sold a part of it to the respond- 
ent, Williams, for $421, who executed his bond to the county 
for that amount with approved security for the payment of 
the purchase money of the land he bought, which was ac- 
cepted by the county and credit to that amount entered on 
Musgrove’s bond. The other respondents, Abbott and 
Johnson, bought the same land at execution sale against 
Williams. This bond not being paid, the county com- 
menced suit onit to recover the purchase money, and alleged 
that it was executed for the purchase money of the land 
(describing it); that the deed to Musgrove showed on its 
face that the land was sold on credit and that he had exe- 
cuted his bond for the purchase money; setting up the 
substitution of Williams’ bond for so much of Musgrove’s 
bond, and asking that the land be sold to pay it, ete. The 
detendant Johnson answered denying the plaintiff’s allega- 
tions. Abbott answered that he was the owner of the land 
in fee; that he bought without any notice of any lien 
claimed by plaintiff. There was judgment by default 
against Williams; trial and judgment for the defendants 
Abbott and Johnson, and the county is here by appeal. 

The question for consideration is: Did the plaintiff 
have a vendor’s lien for the purchase money, under the 
law; and if so, then was that lien lost or waived by any act 
of the plaintiff or by operation of law? 

There seems to have been some irregularity at Jeast in 
the manner of sale. The law required the swamp lands to 
be sold or offered for sale at specitied times and place at 
public vendue ; (Local Acts 1855, p. 850, § 2;) whereas it 
seems to have been at private sale, so far as the record 
shows. Then the law required the clerk to make a deed 
when the purchase money should be fully paid ; (Ib., p. 351, 
§ 12;) whereas it was made by Horton as commissioner. 
And there was a variance in the manner of sale in some 
other respects. But however that may be, the defendants 
are in no condition to question the validity of the sale, be- 
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cause they claim under Musgrove, and if he had no title 
they had none. 

Section 11 of the Local Acts 1855, page 350, reserves 
a lien to the county for the purchase money, which the 
county has no right or power to relinquish. Answer to the 
Governor, 37 Mo. 129; Lewis v. Chapman, 59 Mo. 371. By 
the act authorizing the sale, (§ 11, s”pra,) a statutory lien 
for the purchase money is reserved; and if the county could 
not directly relinquish such lien, was it lost or waived by 
anything subsequent to the sale? The act authorized a 
sale by the county on credit. ~ There could be no lien for the 
purchase money unless the sale was on credit. Section 12, 
page 351, Local Acts 1855, contemplates a sale on credit. 
Section 6, Revised Code 1855, page 1406, contemplates and 
provides for sales on credit; which section is made appli- 
cable to swamp land sales by section 1, page 349, Local Acts 
1855. The deed of Horton, county commissioner, to Mus- 
grove, shows that Musgrove executed his bond for the pay- 
ment of the purchase money, and an examination thereof 
by Abbott and Johnson would have shown them enough 
to put them upon inquiry. Inquiry would have shown 
them that this bond was credited by $421, and the county 
took Williams’ bond, and held that against the land they 
bought from Williams. Hence, they cannot claim to be 
purchasers for value without notice. These deeds were 
immediately in the line of their title, which could not be 
examined without disclosing the fact that the land was 
swamp land purchased from the county; that the county 
by law had a lien for the purchase money ; that it had not 
been paid, but was still shown by the records to be due. 
Linville v. Savage, 58 Mo. 248; Scott v. McCullock, 13 Mo. 
13; Digman v. McCollum, 47 Mo. 872; Speck v. Rigyin, 40 
Mo. 405; Adams v. Cowherd, 80 Mo. 458; Orrick v. Dur- 
ham, ante, p. 174. The circuit court should have found for 
the plaintiff and entered judgment subjecting the land to 
sale by special fi. fu. for the payment of the purchase 
money and interest as required by law. For failing to do 
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minister the oath. 


Judge. 


REVERSED. 


A. H. Livingston for respondent. 


indictment is an absurdity on its face. 


from this judgment. 


so the judgment below is reversed and the cause remanded, 
with direction to enter judgment in accordance with this 
opinion. Pures, C., concurs; Marty, C., absent. 


Tue State, Appellant, v. BeELew. 


the motion and quashed the indictment. 





A demurrer to an indictment 
“because there is no offense charged in the indictment,” is suffi- 
ciently specific under section 1818, Revised Statutes. 

A demurrer “ because the indictment is an absurdity on its face,” 
Held, to be frivolous, and should be disregarded. 


2. : PenRJURY. An indictment for perjury committed on a trial 
of the right of property before a constable, examined and held suf- 
ficient. 

3. : . In such an indictment it is not necessary to set out 


the special facts which gave the constable jurisdiction. It isenough 
to allege that he had competent authority to try the case and ad- 


Appeal from LTowell Circuit Court.—Illon. J. R. Woopsing, 


D. H. McIntyre, Attorney General, for the State. 


Puturrs, C.—The defendant, W. L. Belew, was indicted 
in the ILowell circuit court for perjury. On arraignment 
he filed motion to quash, assigning as grounds thereof: 
Ist, Because there is no offense charged in the indictment; 
2nd, Because the court is not informed in what issue or 
trial the alleged perjury was committed; 3rd, Because the 


The court sustained 
The State appeals 
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It is argued by the Attorney General for the State that 
the first and third grounds of the motion should have been 
1. PLEADING, crouz. “isregarded by the court below, for the rea- 
BAR: Commupene. son that section 1818, Revised Statutes 
1879, declares that: “A demurrer or motion to quash an 
indictment shall distinctly specify the grounds of objection 
to the indictment ; unless it does so, it shall be disregarded, 
nor shall any reason be held to sustain such demurrer o* 
motion not specified therein.” Under the decisions of this 
court, as late as the case of State v. Poston, 63 Mo. 522, the 
first and third grounds of objection would have been insuf- 
ficient, and would have been disregarded by this court. 
sut in the case of the State v. Weeks, T7 Mo. 496, the for- 
mer rulings of the court were so far overruled as to hold 
that the ground assigned in the first objection is sufficiently 
specitic to raise the question as to whether the indictment 
does charge any offense. In this particular it is like a de- 
murrer to a petition in a civil action stating simply that 
the petition does not state facts suflicient to constitute a 
cause of action. 

The third ground, that the indictment is absurd, of 
course is frivolous and should be disregarded. 

We are unable, on an examination of this indictment, 
to discover its invalidity. The counsel for defendant has 
2.—--;perjury. filed neither brief nor made any argument. 
We cannot conjecture his special objection. The indict- 
ment substantially, and with all needful particularity, 
charges that on the 2nd day of August, 1879, at the county 
of Ilowell, ete., before one W. T. Padgett, the acting and 

qualified constable of that township, named, having full 
and competent authority in the premises, a certain issue 
came on to be heard and tried respecting the right to certain 
personal property levied on by said constable as the prop- 
erty of said W. L. Belew, and which was claimed by one 
Joseph Belew, and that, on the trial of said issue had be- 
fore a jury duly sworn, ete., the defendant appeared as a 
Witness to testify, the parties to said cause being said Joseph 
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Belew, claimant of said property, and E. D. Day as defend- 
ant; that defendant was duly sworn in said cause on behalf 
of said claimant, the oath being administered to him by 
said constable, having competent authority therefor, the 
said oath so administered being that the evidence which he 
would give to the said jury touching the matter then in 
question between the said parties, should be the truth, the 
whole truth and nothing but the truth; and that upon the 
trial of said issue it became and was a material question 
whether the property in question was the property of Jo- 
seph Belew or of W. L. Belew. The indictment then 
sets out with clearness what he swore, with proper aver- 
ments that it was willfully corrupt, false and felonious, fol- 
lowed by the requisite averments negativing the truth of 
the matters thus sworn to, and concluding with the formal 
allegation that the defendant so feloniously committed will- 
ful and corrupt perjury against the peace and dignity of 
the State. 

By the statute then in force, (Sess. Acts 1870, p. 47, § 
1,) the constable was authorized to try the right of prop- 
erty between the parties in the manner 
stated in the imdictment. Ile was also authorized to ad- 
minister oaths to witnesses in the trial of such issues. It 
was not necessary to set out the special facts that gave 
jurisdiction to the constable to try this issue. It is enough 
to charge that he had competent authority to try the case 
and to administer the oath. People v. Phelps, 5 Wend. 9. 
The statute, (2 Wag. Stat., p. 1091, § 27,) only requires that 
there should be “sufficient matter alleged to indicate the 
crime and person charged.” This indictment contains the 
substance of the offense with the circumstances detailed, 
important to render it intelligible and to inform the defend- 
ant of the specific charge against him. This is all the law 





3: 





requires, and is all an. honest defendant should exact. 
The judgment of the circuit court is, therefore, re- 
versed and the cause remanded, with directions to overrule 
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the motion to quash and proceed with the trial of the-case. 
Ewrne, C., concurs; Martin, C., absent. 





Brown v. Cuapwick, Appellant. 


1. Guardian and Ward: wakp Nor LIABLE TO PERSONAL JUDGMENT. 
It is well settled that the probate court cannot render a judgment 
against a ward which shall bind him personally. If upon a settle- 
ment it appears that the guardian has expended more money for the 
use of the ward than came into his hands, and a balance is found 
due the guardian, the probate court has no power to render judg- 
ment against the ward for the balance; nor does the finding have 
the force and effect of a judgment; neither can the guardian have 
recourse on the ward for such balance, unless there be an express 
or implied promise by the ward to pay; and this is so, even though 
the settlement be final, and the ward of full age and present in court 
when it is made. ; 

2. Case Adjudged. The guardian of a person of full age, lately in- 
sane but found by the court to have been restored to sanity, paid 
over to his late ward a sum of money as the balance of his estate 
unexpended. Upon a final settlement in the probate court subse- 
quently made by the guardian, it was found by the court that there 
was a balance due the guardian. The ex-ward was present and ex- 
amined the account. In an action by the guardian to recover this 
balance ; Held, that the record of the probate court was not admis- 
sible as a judgment, but was admissible as tending to show a settle- 
ment inter partes. 


Appeal from Adair Circuit Court—Ilox. ANDREW ELLIson, 
Judge. 
REVERSED 
O. D. Jones and James Lllison for appellant 
W.W. Cover for respondent. 


’ 
Ew1xe, C.—The appellant was declared to be insane by 
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the probate court of Knox county, and the respondent was 
appointed the guardian of his person and estate. After- 
ward, upon a proceeding in the same court, he was declared 
sane and of sound mind, and the guardian, Brown, was 
ordered to make a final settlement and turn over the sur- 
plus in his hands to his ward. Afterward, the said Brown 
presented his final settlement to the said probate court, and, 
as the record shows, he and his attorney and the said Chad- 
wick and his attorney were present in court, examined the 
settlement, and the court also examined the settlement, 
which showed a balance due the guardian, for moneys paid 
out, of $145; whereupon the record shows the court ap- 
proved the settlement and discharged the guardian. The 
record also shows that the said Chadwick was then present 
in his own proper person, having been previously adjudged 
to be restored to his right mind. The settlement shows 
that the guardian had turned over to his restored ward 
$1,492, as the balance of the estate in his hands unexpended. 
The respondent thereupon commenced suit in the circuit 
court of Knox county on this final settlement to recover 
of Chadwick the $145 so found to be due him. The venue 
of the case was taken to Adair, where there was judgment 
for Brown, and the appellant brings the case here. 

The case was tried and disposed of upon the theory 
that this was a final judgment of a court of record unre- 
versed and could not be collaterally attacked. The answer 
pleaded no jurisdiction in the probate court over the alleged 
insane man, because no notice was given him, but the ree- 
ord offered in evidence shows that upon the trial of the 
question of insanity “the parties appearing and declaring 
themselves ready for trial, the cause is submitted, evidence 
adduced before the jury, who after argument of counsel,” ete. 
The answer admits the settlement, but denies the legality of 
the guardianship; puts in issue the legality of all the pro- 
ceedings of the probate court and the guardian’s proceed- 
ings thereunder. Upon the trial the plaintiff offered in 
evidence the record of the proceedings of the probate court 
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declaring appellant insane, also of the final settlement, ete., 
which was objected to by the defendant for want of juris- 
diction ; for want of power to render a judgment against 
the appellant; “ because the petition does not state facts 
that show a legal liability or an implied promise or obliga- 
tion of defendant to pay the matters claimed in the peti- 
tion.” The objections were overruled and a judgment was 
had against the defendant for $145.14. 

It is a well settled principle of law that probate courts 
‘rannot render judgments against wards which shall bind 
them personally. If upon settlement by such court it ap- 
pear that the guardian has expended more money for the 
use of the ward than came into his hands, and a balance is 
found due the guardian, the probate court has no power to 
render judgment against the ward for such sum. Such 
finding does not have the force and effect of a personal 
judgment against the ward, nor can the guardian have re- 
course on the ward for such balance, unless there be an 
express or implied promise to pay it by the ward. This is 
so even though the settlement may be final and the ward 
of full age and present in court when the settlement is 
made. Wyatt v. Woods, 31 Mo. 351; Frost v. Winston, 32 
Mo. 489; Duval v. Chaudron, 10 Ala. 391; Jn re Richards, 
6 Serg. & R. 462. No person can make another his debtor 
without the consent of the party benefited. There must 
be a previous request, express or implied, or an assent or 
sanction after the money is paid or the act done. Allen v. 
Richmond College, 41 Mo, 303. 

The record of the probate court was not admissible in 
evidence to show a judgment against the appellant; but 
upon a proper pleading on the part of the plaintiff it would 
be admissible as tending to show a settlement between the 
respondent and appellant. The appellant cannot attack 
the final settlement of the probate court collaterally. It 
can only be looked into upon a proper proceeding directly 
for fraud or mistake. The court below erred in admitting 
the record of the probate court as evidence of a judgment 
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against the appellant, and in admitting it for any purpose 
upon the plaintiff’s pleading. 

The judgment will be reversed and the cause remanded; 
Pures, C., concurring ; Martin, C., absent. 





Henpricks v. Woops et al., Appellants 


Equity: supamEnr BELow. Itis the custom of this court in cases of 
equitable cognizance, to defer somewhat to the findings of the trial 
court. 


Appeal from Monroe Circuit Court—lHlon. Joun T. Repo, 
Judge 


AFFIRMED. 


This was a suit brought by John Hendricks and Wm. 
P. Hendricks against James F. Woods and Wm. C. Smith, 
to enjoin the sale of certain land undera deed of trust 
given by the plaintiffs to secure a note for $530. Woods 
was trustee and Smith beneficiary in the deed. of trust. 
The petition alleged that the debt for which the note was 
given was paid in full before the execution of the note, and 
that the note and deed of trust were obtained by misrepre- 
sentation, fraud and imposition. 

The facts out of which the controversy arose, were as 
follows: In May, 1867, judgment was rendered in the cir- 
cuit court of Shelby county against John Hendricks and 
one Wm. Hendricks, and in favor of one Rowland, for 
$400.16. This judgment, though in the name of Rowland, 
really belonged to Smith. In the fall of 1867 execution 
was issued and placed in the hands of J. M. Collier, sheriff 
of Shelby county, who in due time made return that he 
had received on it, two sums, $130 and $25.56, and that the 
balance was unsatisfied In June, 1875, Smith had an alias 
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execution issued for this balance, and on the 24th day of 
that month the plaintiffs, in settlement of this execution, 
gave the note and deed of trust in question, the deed of 
trust containing the usual power of sale on default in the 
payment of the note. 

At the trial the plaintiff offered in evidence the orig- 
inal execution and the indorsements thereon. These were 
as follows: One dated October 28th, 1867, showing a levy 
on 160 acres of land as the property of John Hendricks ; 
one dated November 23rd, 1867, showing receipt of $130; 
one dated November 25th, 1867, showing receipt of $25.56 ; 
and one dated November 26th, 1867, as follows: “I return 
the within execution not satisfied.” All these were signed 
by Collier as sheriff. There was also an indorsement signed 
by L. Dobbin, the clerk of the cirewt court of Shelby 
county, which, except for the interlineations and erasures 
hereafter mentioned, read as follows: ‘“ Received on the 
within execution $300 this 27th day of September, 1867.” 

On the part of the plaintiffs, Dobbin testified that he 
issued this execution as clerk; that some time in October, 
1867, John Hendricks came into the clerk’s office and paid 
him $300, to be applied on the Rowland judgment; that 
the execution had already been issued, but had not been 
delivered to the sheriff; that he put the money into an en- 
velope, one end of which was open, and on the same day 
handed the execution and the envelope with the money in 
it to Sheriff Collier, who counted the ends of the money 
sticking out of the envelope to see that it was all right; 
that this was about a month before the November term of 
the circuit court, which was held on the fourth Monday of 
November of that year; that he next saw this envelope 
lying on the floor the morning after the county safe was 
robbed, with the end torn off. On cross-examination the 
witness said that he had memoranda at home, but not at 
court, Which aided his memory as to dates. The execution 
bore date October 28th, 1867 ; but the witness testified that 
the date had been changed by erasure from September 7th 














592 SUPREME COURT OF MISSOURI, 








Hendricks v. Woods, 








or 27th, but could not say who made the change; did not 
think it was in his handwriting. Witness also testified 
that his indorsement on the execution, as above given, had 
likewise been changed, by drawing a pen through the 
words, “Of September, 1867,” and interlining the words, 
“And paid the same over to Sherff Collier, as directed by 
defendant, this 28th October, 1867.” As changed, 1t read: 
* Received on the within execution $300 this 27ih day, and 
paid the same over to Sheriff Collier, as directed by detend- 
aut, this 28th day of October, 1867.” Witness said that 
both the receipt and the changes and interlimeations were 
in his handwriting, but he could not remember of making 
them, or the occasion of them; that the change in the date 
of the receipt corresponded with the change in the date of 
the execution. Ile was then shown certain entries in the 
execution docket of the Shelby circuit court, by which it 
appeared that the total costs indorsed on the execution were 
$14.90, that $300 was paid the clerk on the 27th of Septem- 
ber, and that the execution was issued to the sheriff on the 
27th of October, 1867. Witness said that these entries 
were in his handwriting, but he did not remember making 
them. Ile then stated that the changes in the entries on 
the execution were not in his handwriting, and he did not 
know in whose they were. 

Plaintiff John Hendricks testified: About one month 
before the November term of the Shelby circuit court, in 
1867, I went to Shelbyville to pay $300 on the Rowland judg- 
ment. I first offered the money to the sheriff, Collier. He 
said he had no execution against me, and refused to take 
it; said he would go and see the clerk. Ile came back in 
a few minutes, and said, “ you must pay it to the clerk, and 
take his receipt.” I then went to the circuit clerk’s office 
and paid over the $300 to Mr. Dobbin, who gave me a re- 
ceipt forthe same. Mr. Dobbin put the money 1n an en- 
velope. The sheriff, Collier, came in about this time, and 
the clerk handed him the envelope containing the money, 
and also at the same time gave him an execution. I sup- 
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pose it was an execution. It was some paper. Did not 
read it. Ileard the clerk tell the sheriff that there was 
$300 to be applied on the Roland execution. The other 
payments indorsed on the execution, the $130 and the 
$25.56, were paid to Collier, by me in addition to the $300. 
They made the balance of the judgment after deducting 
the $300 paid to Dobbin. The consideration of the note 
now in controversy was the balance claimed by Smith to 
be due on the old Rowland judgment. This is how I came 
to give the note and deed of trust now in controversy: On 
the 24th day of January, 1875, the day they were executed 
by me and my son, Smith and one J. N. Brown came to 
my house, and Smith told me that the sheriff had agreed 
to meet him there; that the sheriff had an execution against 
me, issued in the ease of Rowland against myself and 
others; that he owned and controlled the same, and that 
he would have my property levied upon if I did not pay 
off the execution or secure the same. Ile said if I would 
give him a note with security by deed of trust on my prop- 
erty, he would give me time to make the money out of 
Dobbin. Ile said that I could sue Dobbin, but he could 
not; and he would furnish and pay his own attorney to 
bring the suit for me, and it should not cost me a cent. I 
claimed that 1 had a right to a homestead in my land; but 
Mr. Brown said to me that I was not entitled to any home- 
stead in the land; that a case of that kind had been before 
Judge Redd, and he had decided that a homestead could 
not be claimed in such a case. I also asked them time to 
consult a lawyer; but Smith said, No; if the matter is not 
arranged before the sheriff gets here, we shall seize your 
property. Brown then said he thought the best thing I 
could do was to give the note and deed of trust, and be- 
lieving what they told me, and relying on their statements, 
we gave the note and deed of trust. Smith told me that 
Brown was his lawyer. At that time I lived on the real 
estate. My house was on the small tract, three acres and 
« fraction, Which joined the eighty acre tract described in 
38—79 
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the petition. The mill property described in the deed of 
trust is not on the land upon which I lived at that time. 
The forty acre tract described in the deed is not adjoining 
the other land. My family consisted of myself, a son and 
two daughters; the son, being the youngest, is now eighteen 
years old. The land was worth from $1,000 to $1,200. 

On cross-examination, the plaintiff, John Iendricks, 
testified: In 1873 a motion was filed in the circuit court 
of Shelby county, in the case of Rowland against myself 
and others, to expose my property to sale under the execu- 
tion, the old original execution, read in evidence here in 
this cause, and testimony was taken on said motion in re- 
gard to the payment of the $300. I was present and resisted 
said motion, and heard Leonard Dobbin and Sheriff Collier 
both testify, and Ialso gave my evidence on the trial and 
hearing of said motion; Col. Thos. L. Anderson appeared 
as my attorney in said motion. I understood that that pro- 
ceeding was abandoned, and the next I heard of the matter 
the defendant, Smith, had out a new execution against me. 
When I made the last payment of $25.56 on said execu- 
tion, Sheriff Collier gave me a memorandum of all the 
payments I had made on said execution, including the $300 
I paid to Dobbin as before stated. 

Wm. P. Hendricks, one of plaintiffs, testified: I was 
present and heard what was said at the time the note and 
deed of trust was given. When Smith and Brown came, 
Smith asked if the sheriff had come. He said the sheriff 
had promised to meet him there that day at noon, to levy 
on property; but if father would give him a note and deed 
of trust, he would wait on him till he could make the 
money out of Dobbin; that he had learned that father could 
make it out of Dobbin, but he (Smith) could not sue Dob- 
bin. My father claimed that he could hold a homestead ; 
but Brown told him he could not; that the debt accrued 
before the homestead act passed. Smith said if the deed 
of trust was not made before the sheriff came, he would 
not go into the arrangement. We asked for time to con- 
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sult a lawyer, but he refused. Smith had been at our mill, 
and at father’s and my house before this—about a week 
before. He told us then that he had ordered out the exe- 
cution, and that it was then in the hands of the sheriff of 
Monroe county. 

John Hendricks, Jr., son of the plaintiff, John Ilend- 
ricks, testified: When I came into the room where my 
father, Mr. Smith and Mr. Brown were, Mr. Brown was writ- 
ing the deed of trust. I heard father say, “ You won't give 
me any time to see counsel. I'll have to do it.” Brown 
said, “ Yes, it is the best yow can do. If it is not done be- 
fore the sheriff comes, Smith won’t do it.” 

Defendants, on their part, offered the deposition of Col- 
lier, who swore that he received the execution October 28th, 
1867; that some weeks before that John Hendricks told 
him that he wanted to pay some money to him on account 
of the Rowland judgment, but witness told Hendricks that 
he had no execution against him, and having a large amount 
of money already on hand and an insecure place to keep it, 
he could not take his. Witness further said: Afterward, 
and on the same day, I had a further conversation with 
John Hendricks, in which he said he had left the money, I 
think in the neighborhood of $300, with the clerk, Dobbin, 
and that he expected to have the balance before an execu- 
tion issued ; this might have been as much as a month be- 
fore the execution came to my hands. Some days after this 
Dobbin handed me an official envelope sealed and said by 
him to contain $300, with Hendricks’ name written on the 
back, which he said was John Hendricks’ money, and 
which he requested me to deposit in the county safe for 
safe keeping. 1 did so, and never saw it again till the morn- 
ing after the safe robbery, which occurred, I think, on the 
night of November 20th, 1867. I never knew what the 
envelope contained, except as stated to me by Dobbin. 
Wm. J. Holliday, the county clerk, had the custody of the 
safe. After the execution came to my hands I received no 
instructions from either John Hendricks or Dobbin about 
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the envelope. I never received any money on the execu- 
tion except the $130 and the $25.56. When the execution 
‘ame to me it had this indorsement on it: “ Received on 
the within execution $300, this 27th day of September, 
1867. L. Dobbin, Clerk.” I have the execution before 
me, but this indorsement has been changed. The witness 
then pointed out the changes the same as shown by the 
testimony of Dobbin, and proceeded: I don’t know when 
or why these changes were made. There have also been 
changes made in the face of the execution. The figures 
giving the day of the month, and also the month, have been 
changed. I mean the date showing the issue of the execu- 
tion. It appears to have been originally dated as follows : 
“27th day of September, 1867.” The figure “7” (in the 
27th) has been changed to a figure 8, and the word Septem- 
ber to October, so as to make it read “ 28th day of October, 
1867.” The said changes were made after I returned said 
execution. They are in the handwriting of the said Leon- 
ard Dobbin. 

Defendant Smith, testified: I was at the house of 
Mr. Ilendricks a week before the note and deed of trust 
were executed. I had been to Paris, Monroe county, to 
see the sheriff and to arrange with him to meet me at the 
plaintiff’s house, to levy on property to satisfy an execu- 
tion sued out in the Rowland case. | told the plaintiffs (at 
that time) that an execution was then in the hands of the 
sheriff. John Hendricks became exceedingly angry; said 
he had paid that money once, and he thought it hard that 
he should have to pay it again. I reasoned with him, and 
said it was hard on him, but that it was his misfortune to 
have paid the money to the wrong man. Le then became 
somewhat reconciled, and we talked about the matter in a_ 
friendly way. He told me that he had no money, but 
talked as though he might secure it, if I would give him 
time. I told him that I was willing to give him time, but 
that I wanted it settled and secured. Believing from what he 
said to me at that first interview, that he would secure the 
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debt on my giving him time, I took Maj. Brown with me 
when we went back a week afterward, to meet the sheriff. 
IIe took along some blank deeds of trust. When we met, 
we talked the matter over with the plaintiffs. 1 told them 
what I had come for; that the sheriff had agreed to meet 
me there at twelve o’clock, to levy on property, if the mat- 
ter could not be settled. I proposed to extend the time if 
he would give me a note with a deed of trust on the land. 
IIe (John) spoke of his right to claim a homestead. I told 
him that L was advised that he was not entitled to home- 
stead in this case. Brown may have told him the same. 
Brown was my attorney. I may have told plaintiffs so. 
John Hendricks spoke of enjoining the execution. I told 
him that was all right; that if he enjoined he would have 
to give a bond, and that would make me safe. After some 
further conversation about the time, it was finally agreed 
that plaintiffs would give a note for the $300 and interest, 
(amounting to $530,) and secure the same by deed of trust, 
which was done. The time agreed upon was twelve months. 
It was all done as quietly and as good naturedly as we are 
now—not a threat was made, unless 1t can be called a threat 
to tell one that you have issued an execution and intend to 
levy on property. I made no misrepresentations. In the 
whole transaction I aimed to be fair and candid, and was as 
much so as in any transaction Lever had. 1 did not tell 
the plaintiffs that I would furnish them a lawyer to sue 
Dobbin, nor did I say that I would wait for my money till 
he could make it out of Dobbin. I did not refuse to give 
him time to consult a lawyer. My note on which Rowland 
obtained judgment bore date in the year 1864. 

J. N. Brown, on the part of defendants, testified: I 
went with defendant Smith, to the house of plaintiffs, and 
Was present when the parties were negotiating for the set- 
tlement, and up to the time of the execution and delivery 
of the note and deed of trust. Think I was present all the 
time, and heard all that was said. Smith and John Hend- 
ricks talked some about the payment of the $300. TIend- 
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ricks claimed that he had paid it once and that it was hard 
on him to pay it again. Smith answered, yes, it was hard 
on him, but contended that Mr. Hendricks had paid it to 
the wrong man, and that he had the right to look to Mr. 
Hendricks for the balance of his judgment. ITendricks 
then spoke about claiming the property as a homestead, 
and asked me if he could not hold it. I gave him my 
opinion, and very candidly too, that he could not, if the 
debt accrued before 1866, the date of the: homestead law 
then in force. The result of the conference and negotia- 
tion was the execution and delivery of the note and deed 
of trust now in controversy. After the execution and de- 
livery of the note and deed of trust, Hendricks told me 
of the payment of the money ($300) to Dobbin, and of hav- 
ing taken his receipt for the same, and the contents thereof, 
and asked my opinion as to whether Dobbin was liable. I 
told him my opinion was that if Dobbin had received and 
receipted to him for the money, and had promised in the 
receipt to apply it on the judgment or execution, and had 
failed to do so, then he could recover the same by suit. 
He then requested me to institute the suit for him. I told 
him that I did not practice in the Shelby circuit court, but 
would, if he desired it, prepare his petition and send it to 
the Shelby cireuit clerk, when I returned home, (at Macon, 
Missouri,) which I did. It was not expected that I was to 
go to court and attend to it. I do not know what became 
of the case. I made no charge for preparing the petition. 
Smith did not in my presence tell Ilendricks that he would 
furnish him a lawyer to sue Dobbin. I did not hear Smith 
say that he would wait on Iendricks until he could make 
the money out of Dobbin. Nothing of that kind was said. 
I did not hear either of the plaintiffs request time to coun- 
sel with their attorneys. Nothing of the kind was inti- 
mated. I have given my deposition in this case. In the 
deposition my testimony in reference to homestead is the 


same as now given: That if the original notes on which 
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the judgment was rendered bore date prior to 1866, then, 
in my opinion, the homestead right did not exist. 


Dysart & Mitchell tor appellants. 
Wim. J. LTowell for respondents. 


Surerwoop, J.—This was an equitable proceeding to 
enjoin a sale of land under a deed of trust. Upon final 
hearing the injunction prayed was made perpetual. The 
chief feature of the case was whether a certain $300 had 
been paid the sheriff, Collier, to be applied on the execu- 
tion issued in favor of Rowland, the nominal plaintiff in 
the execution. The money referred to had been paid, it 
scems, in the first instance to one Leonard Dobbin, then 
clerk of the cireuit court of Shelby county, and the ques- 
tion was whether Collier had received the money at the 
time the execution was in his hands. Upon this point there 
was direct conflict. There was some testimony tending to 
show that Hendricks, the defendant in the execution, was 
rather hurriedly drawn into the execution of the note and 
deed of trust; the note representing the $300 and interest. 
And there was testimony tending to show that Hendricks 
was fully apprised of the second coming of Smith, the ben- 
eficial owner of the judgment, who, it seems, had been to 
see Hendricks, a week before on the subject of securing 
the debt. As to the prior visit of Smith, there is no con- 
flict of testimony. It has been our custom, even in cases 
of equitable cognizance, to defer somewhat to the findings 
of the trial court. This consideration as well as the evident 
conflict of testimony, as to the payment of the money to 
the sheriff, has induced my associates to approve the find- 
ing and ruling of the cireuit court. From this view, by 
what I regard as the great preponderance of the evidence, 
especially the entries in the execution docket, and the alter- 
ations in indorsements on the execution made by Leonard 
Dobbin, as he himself admits, as well as the change in the 
date of the issuance of the execution made, as sworn by 
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Collier, in Dobbin’s handwriting, I am constrained to differ 
from my associates. Moreover, I think that the giving of 
the note and deed of trust, notwithstanding the $300 may 
have been paid the sheriff may well be upheld as being the 
compromise of a disputed or doubtful claim. 1 Parsons 
Notes and Bills, 196, e¢ seq., and cases cited. As my asso- 
ciates, however, take a different view of this matter, and 
regard the payment or non-payment of the money to the 
sheriff as the dominating question in this case, and think 
that an unfair advantage was taken of ILendricks at the 
time the note was given and deed of trust made, the judg- 
ment must be affirmed, in which aflirmance all concur ex- 
cept myself. 


Tue State vy. Gonce, Appellant. 


1. Bigamy: pireapine. An indictment for bigamy drawn in the lan- 
guage of the statute is sufficient. 

2. : EvipeNce. On atrial for bigamy, the State, to prove the 
first marriage, gave evidence that defendant and the woman lived 
together and held theniselves out to the world as man and wife for 
years ; that they had a family of children living with them as their 
children ; that she had signed and acknowledged deeds as his wife ; 
and that after the bigamous marriage she had sued for a divorce, 
he had answered and the court had granted hera divorce. Held, 
that this evidence was all competent. 

3. Parol Evidence is admissible to show that a paper offered asa 
certified copy of a decree is a forgery. 

4. Reasonable Doubt. In every criminal case the defendant is en- 
titled to an instruction as to reasonable doubt; and it is error for 
the court to refuse it, no matter how clear the evidence may seem 
against him. 





Appeal from Stone Circuit Court—lTlox. W. F. GeEtcEr, 
Judge. 


REVERSED. 
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Davis & Lleffernan tor appellant. 
D. H. McIntyre, Attorney General, for the State. 


Ewrne, C.—In 1879 the appellant was indicted for big- 
amy in Stone county, was convicted and sentenced to im- 
prisonment in the penitentiary for two years. Ile brings 
the ease here and asks its reversal: 1st, Because the in- 
dictment is insufficient. 2nd, Because the court admitted 
incompetent evidence. 38rd, Because the court gave and 
refused improper instructions. 

I. The indictment is sufficient. It charges the offense 
specifically in the language of the statute. It contains all 
1. wIGAMY: pleading. the elements necessary to constitute a valid 
indictment for bigamy. “ The grand jurors for the State 
of Missouri, summoned from the body of Stone county, 
empanelled, charged and sworn, upon their oaths present 
that Abraham R. Gonee, late of the county aforesaid, on 
the 10th day of April, 1877, at the county of Stone afore- 
said, did unlawfully and feloniously, marry and take to 
wife, one Martha Ann Keithley, and to her, the said Mar- 
tha Ann Keithley, was then and there married ; he, the 
said Abraham R. Gonce, then and there having a wife liv- 
ing, to-wit: Mary A. Gonce; against the peace and dignity 
of the State.” 2 Arch. Crim. Plead. and Prae., p. 1813, 
Pomeroy’s notes; Commonirealth v. Jennings, 121 Mass. 47 ; 
&. @, 23 Am. Rep. 249. 

II. The evidence of the first marriage consisted of 
living together and holding out to the world the relation 
2. :evidence. of man and wife for years; that defendant 
called Mary A. Gonce his wife and treated hev as such ; 
had a family of children living with them as their children; 
also tending to prove that the woman had signed and ac- 
knowledged deeds as his wife; also records of Christian 
county showing a petition for divorce by Mary A. Gonce 
against A. R. Gonce, his answer thereto, and the judgment 
of the court granting the prayer of the petition in Septem- 
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ber, 1878. Cargile v. Wood, 63 Mo. 513; 11 Me. 891; State 
v. McDonald, 25 Mo. 176. The proof of the second mar- 
riage was by the minister who solemnized it on the 10th 
day of April, 1877, and also the record of the marriage 
certificate, 

The defendant offered a copy of a decree of divorce of 
a Kentucky court dated m 1857, of A. R. Gonce against 
8. parot EvipeNce. Mary A. Gonce, which was not certified as 
the Jaw directs, (R. 8. 1879, § 2521,) and was not competent 
evidence ; but it was introduced without objection on the 
part of the prosecution. In rebuttal thereof the State 
valled various witnesses whose evidence very strongly tended 
to prove that this pretended record and clerk’s certificate 
were in the handwriting of the defendant. To this evi- 
dence the defendant objected. There is no objection to 
this evidence. Wharton Crim. Ev., (8 Ed.) §§ 552, 553. 
There was no contradiction here of a record of a court. If 
a genuine record, its contents cannot be changed or modi- 
fied by parol. But any evidence is admissible to show, or 
that tends to show, it is a fraud; that it is in fact nota 
record but a forgery. Thorn vr. dnsurance Co., 80 Pa. St. 
15; s.c., 21 Am. Rep. 89; Lowry v. McMillan, 8 Pa. St. 
164; Wharton Crim. Ev., § 595. 

III. The instructions given on the part of the State 
were substantially correct, and defendant was not injured 
4neasoxanie DY them. But the defendant asked the 
— court to declare the Jaw in his behalf as 
follows: “The burden of proof to establish the guilt of 
defendant devolves upon the State, and the law clothes him 
with a presumption of innocence which attends and pro- 
tects him until it is overcome by testimony which proves 
his guilt beyond a reasonable doubt. By a reasonable doubt, 
is meant a substantial doubt, based upon the evidence or 
want of evidence in the case, and not a bare possibility of 
defendant’s innocence.” This instruction should have been 
given. It is the law in all criminal cases. That part of 
the instruction as to a reasonable doubt is usually asked 
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and given on the part of the State, defining what is meant 
by a reasonable doubt. But even though it may appear to 
the court there can be no grounds for a reasonable doubt, 
yet the accused must have the opinion of the triers of the 
fact upon that question. This instruction should have been 
given for the defendant, and the court committed error in 
refusing it. 

The judgment must, therefore, be reversed and the case 
remanded ; the other commissioners concurring. 





. 





Stewart v. Tue Crry or Ciixton, Appellant. 

1, Municipal Corporation: EXECUTION OF CORPORATE POWERS 
PLEADING. When a complaint against a municipal corporation re- 
lates to an act which can only be lawfully done under an ordinance 
of the corporation, an averment in the petition that the act was 
done by the corporation implies that it was done in pursuance of an 
ordinance. 





$ . Under the statute concerning Towns, (Wag. Stat., 
p- 1313, 22 2,7,) the power to open, grade and improve streets is con- 
ferred on the town board of trustees, and this power is to be exer- 
cised by ordinance and not otherwise. To hold a town liable there- 
fore for the consequences of a change of grade, it is necessary to 
show that the grade was originally established by ordinance and the 
change was authorized by ordinance. 
: PROOF OF ORDINANCE. Parol evidence is not admissible to 
show the existence of a town ordinance: the journal of proceed- 
ings of the board of trustees should be produced. 
: LIABILITY FOR NEGLIGENT WORK. Where the plaintiffclaimed 
damages from a municipal corporation for flooding his cellar by 
negligently grading a street and building a culvert too small to carry 
off the water, and it did not appear but that the grading was done 
and the culvert built in accordance with an ordinance of the city; 
Held, that the plaintiff showed no right of recovery. 
: CHANGE OF GRADE: SURFACE WATER. A city, in changing 
the grade of a street, is not bound to provide ditches or other con- 
duits for the surface water flowing along the street, so as to prevent 
itfrom running into the cellar of an abutting proprietor. Espe- 
cially is this the case when the watercan find its way into the cellar 
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only through a pipe laid into the street by the proprietor without 
leave. 
6. Damages, Proximate and Remote. The trial court instructed 
the jury that if they should find for the plaintiff they should allow 
him such damages as they found from the evidence were “the im- 
mediate and natural consequence of the neglect of defendant.” 
Held, error, because it leit it to the jury to distinguish between 
proximate and remote damages. 










Appeal from Henry Circuit Court—Honx. F. P. Wrieut, 


Judge. 






REVERSED. 






S. B. Orem for appellant. 






M. A. Fyke tor respondent. 
























Puiuirs, C.—The petition in this case alleges in sub- 
stance that at and prior to 1875 the defendant was a mu- 
nicipal corporation organized under the general laws of the 
State by the corporate name of “ The Inhabitants of the 
Town of Clinton,” with certain powers, ete. ; that in 1878 
it reorganized under the law therefor as a city of the fourth 
class, and took the corporate name of “ The City of Clin- 
ton.” The petition then avers that on the — day of ——, 
1875, “he was the owner of a certain lot in said city of 
Clinton, upon which was situated his dwelling house, under 
which was a basement or under-ground story; that at the 
time he constructed said basement story he also constructed 
a sewer or drain three feet under-ground, which drain or 
sewer led from said basement to the public street in front 
of his said dwelling ; that at the time said sewer was con- 
structed said street had been graded by defendant so that 
the surface thereof was below the sewer leading from 
plaintiff’s basement, so that the water running along said 
street passed along and off without flowing into plaintiff’s 
drain and thence into plaintiff’s basement story; that after- 


ward defendant raised the grade of said street in front of 
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plaintiff’s said dwelling three or four feet and constructed 
a culvert across said street; that defendant, in raising the 
grade of said street and in conats ucting said culvert, so neg+ 
ligently, carelessly and unskillfully graded said street and 
constructed said culvert as to cause the water, or a portion 
thereof, which had theretofore flowed down said street and 
away from the same, to flow through plaintiff’s drain into 
plaintiff’s basement story; that after defendant had so con- 
structed said culvert it negligently and carelessly suffered 
the same to become and remain choked and filled up and 
obstructed for the space of three years, so that all the water, 
which, but for the negligent acts of defendant, would have 
passed away from said street and plaintiffs premises, flowed 
through plaintiff’s drain and into his basement, greatly 
injuring the same, to his damage in the sum of $500.” 
Detendant’s answer denied generally the allegations of 
the petition, except it admitted the incorporation of defend- 
ant, but denied that “as such corporation it had any powers 
save such as were conferred by the general laws, and had 
no power to grade and improve its streets except by an or- 
dinance duly passed and adopted by the board of aldermen, 
or that any agent, servant or employe of said town or cor- 
poration had any power to bind said town by any attempt 
to grade any street therein in the absence of an ordinance 
authorizing the same; averred that said town had never 
by its board of trustees passed any ordinance fixing a grade 
for said street in front of plaintiff’s residence, or that it 
ever erected, constructed, or caused to be constructed, any 
sewer, as described in plaintiff’s petition, under and across 
said street, and that if any person assumed to build or con- 
struct said sewer or grade said street by authority of said 
town it was wholly unauthorized by said town or its board 
of trustees, and defendant was not liable for injury or dam- 
age resulting therefrom ; and further, that whatever damage 
plaintiff suffered by reason of said sewer being obstructed 
was caused by plaintiff’s own carelessness in permitting the 
same, When it was in his own knowledge and power to pre- 
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vent the same at a small cost, and the damages resulting 
from such obstruction were allowed to accumulate, without 
any effort on his part to protect himself.” 

The reply denied the allegation of the answer touch- 
ing the passage of said ordinance, and then averred that 
with or without an ordinance the town was hable. 

The defendant objected to the introduction of any evi- 
dence under the petition because it did not state facts sufli- 
cient to constitute a cause of action, and because it did not 
show that the grading and work in question were author- 
ized by any ordinance of the town trustees. The court 
admitted the evidence. The evidence in the case wholly 
failed to show that the said street had ever been graded by 
authority of the town officials prior to the time of the 
alleged change of the grade. Nor did the plaintiff intro- 
duce any evidence that the work in question was done pur- 
suant to any ordinance passed by the trustees; while the 
defendant’s evidence quite clearly established that no such 
ordinance had ever been adopted, or any resolution of the 
board of trustees directing the work to be done on the 
street. 

The plaintiff's evidence tended to prove that the change 
made in the street in 1875 so elevated the street that 1t in- 
terfered with the escape of the water from the pipe which 
conducted the water from his cellar or basement room, as 
alleged in the petition; and that the culvert constructed 
by whoever did the work on the street was not large enough 
to carry off the volume of water on occasions of freshets 
or unusual accumulations of surface water, the consequence 
of which was that the water which did not find vent 
through this culvert ran into plaintiff’s conduit pipes, and 
thence into his cellar, rendering it uninhabitable and per- 
haps unwholesome. His testimony tended also to show 
that the culvert at times became stopped up, which would 
cause the reflux of the water into his pipes. Defendant's 
testimony, after showing that there was no ordinance or 
resolution ever passed or adopted by the board of trustees 
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directing the work in question to be done, tended to prove 
that the grading of the street was properly executed, that 
it was a needful public improvement, and that the culvert 
was properly constructed and adequate for the passage of 
the water-flow through it. The evidence all tended to show 
that the water in question was from surface flow. 

On behalf of plaintiff the court gave the following in- 
struction: “If the jury believe from the evidence that 
plaintiff, about the time alleged in the petition, was the 
owner of the lot described in the petition, and that the said 
defendant, by its trustees, graded the street in front of 
plaintiff’s lot and made a culvert across said street in front 
of said lot where there had been a pass-way for water 
across said street, and that at the time said work was done 
plaintiff had a drain from his basement to said street suffi- 
cient to drain said basement, and that defendant negligently 
constructed said culvert, ard that said culvert became choked 
up and defendant was notified thereof and afterward neg- 
ligently permitted the same to remain obstructed, and that 
by reason thereof the water was backed from said street 
through plaintiff’s drain into his basement, without negli- 
gence on his part, and his basement was damaged thereby, 
you will find for plaintiff, and assess his damage at such 
sum as you may believe from the evidence he has sustained 
as the immediate and necessary consequence of said negli- 
gence, not exceeding $500, and in estimating the damages 
you should take into consideration all the facts and cireum- 
stances detailed in the evidence.” 

The defendant asked a number of instructions. The 
first asserted the proposition, in substance, that unless the 
work or change in the grade of the street and the culvert 
were authorized by an ordinance adopted by the board of 
trustees, and the work was unskillfully and negligently 
done, the plaintiff could not recover. 

The second asserted that if the injury sustained by the 
p-aintiff was caused by the flow of surface water alone, he 
could not recover. 
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The third declared that plaintiff could recover only 
for damages caused by the negligent execution of the work 
and the negligently allowing the culvert to become stopped, 
and that plaintiff is not entitled to recover for the loss of 
rents which he might have prevented by repairing the 
house. 

The fourth declared that unless there was an ordinance 
of the board establishing the grade in the first instance, 
and then an ordinance directing'the change of the grade 
so established, then the work done by the parties, whoever 
they were, could not be charged against the defendani. 

The fifth told the jury that if the plaintiff could, at 
trifling expense and by reasonable exertion, have prevented 
the injury, he could not recover. 

The court refused all these declarations, and then, of 
its own motion, gave the following: 

1. If the jury believe from the evidence that plaintiff 
could have prevented his basement from being damaged on 
account of a defect in the culvert leading from his drain 
across the street in front of his dwelling house at a trifling 
expense and by reasonable exertions, he cannot recover in 
this suit, and you will find for the defendant, provided the 
damage sustained, if any, was occasioned by his own neg- 
ligence and not by the negligence of defendant. 

2. Though the jury should find for the plaintiff, in 
estimating the damage they will only assess such as they 
find from the evidence was the immediate and natural con- 
sequence of the negligence of the defendant, its agents or 
employes. 

The jury found the issues for the plaintiff, and assessed 
his damage at $150. Defendant brings the case here by 
appeal. 

The objection to the introduction of any evidence un- 
der the petition was properly overruled. The averment is, 
L. wuntcrpancorro- SUbstantially, that the first grade of the 


RATION: execution ; : ic ‘“ ae 
of corporate pow. Street in question was established “ by de 


ee fendant.” and that the change in the grade 
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and culvert were made “ by defendant.” This carried with 
it the implication that the work was ordered by the repre- 
sentative board of the corporation and in the manner pro- 
vided by law; otherwise it could not have been done by 
defendant. “Things which are necessarily implied need 
not be alleged.” Bliss Code Plead., § 175. The case of 
Werth v. City of Springfield, 78 Mo. 107, presented the same 
question. The court held that the allegation that it was 
done by “defendant” implied that it was done by the cor- 
poration in its legal capacity. , 

It follows logically, from this legal implication, that 
when it came to the matter of proof, to sustain this aver- 
2. i—. ment, it was essential for the plaintiff to 
show affirmatively that the acts in question were authorized 
by the detendant. 

The defendant being a corporation, representing the 
body politic of the local community, who are to be affected 
and bound by the judgment, before the plaintiff may re- 
cover it 1s indispensable that the trustees should have 
directed the act. Being the creatures of the statute, they 
possess the power conferred on them by the creative act, 
no more nor less, This 1s axiomatic. At the time of the 
alleged injury, defendant being a municipal corporation 
constituted under the general statute of the State for the 
incorporation of towns, reference must be had to that in- 
strument to ascertain the powers, functions and duties of 





the body corporate. 

By section 2, (ch. 134, p. 1814, Wag. Stat.,) “ The cor- 
porate powers and duties of every town so incorporated 
shall be invested in a board of trustees.” Section 7 (p. 
1317) contains a more special enumeration of the powers 
of the board. They shall “have power to pass by-laws and 
ordinances, to open and form drains and sewers and to keer 
the same clean and in order, and also to open, clean, regu- 
late, grade, pave or improve the streets and alleys of such 
town.” By section 20 (p. 1318) the chairman of the board 
shall cause to be printed and published the by-laws and or- 

39—79 
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dinances of the board for information, ete. From all this 
it is manifest that whilst jurisdiction over the streets, to 
open, grade and improve them, is conferred on the board 
of trustees, the manner of exercising that jurisdiction is 
just as clearly defined to be by ordinance and not other- 
wise. Unless, therefore, the acts complained of by plaintiff 
were ordered by defendant through its board of trustees by 
ordinance, it was not the act of the corporation, and this 
for the obvious reason that the charter, which is the power 
of attorney, clearly places the responsibility of grading and 
improving streets on the town board, and the initiation of 
such work, which would impose a burden upon the con- 
stituency, is the exercise of sovereign authority, and should 
therefore rest in the sound diseretion of the governing au- 
thority of the municipality. Ruggles v. Collier, 43 Mo. 
354; Sheehan v. Gleeson, 46 Mo. 100. 

In Saxton v. City of St. Joseph, 60 Mo. 153, the court 
adhered so inflexibly to this rule that although an ordi- 
nance pro forma had been passed by the city council, under 
which a contractor had macadamized a street of the city, 
yet he was not permitted to hold the city for the work, be- 
‘ause the mayor had not joined in the ordinance according 
to the letter of the charter. In Thomson v. City of Boon- 
ville, 61 Mo. 282, this doctrine is re-affirmed. The court 
say: “ The charter is the power of attorney granting the 
the authority, and the manner prescribed in it must be car- 
ried out. It required the passage of an ordinance—a leg- 
islative act by the mayor and councilmen—to accomplish 
the object, and that was a power that could not be delegated 
or committed to other hands. The grading, therefore, un- 
der the assumed authority of the committee was done with- 
out any legal justification.” In Werth v. City of Spring- 
field, supra, the court say: “ The defendant can only be 
held responsible for the acts of its officers, agents or serv- 
ants, in changing the grade of a street, when such change 
has been authorized by ordinance. If the allegation in 
question, (i. e., that defendant changed the grade, etc.,) 
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should be denied, the plaintiff would have to introduce in 
evidence an ordinance authorizing a change in the grade 
in order to maintain his action against the city.” The in- 
structions therefore asked by defendant touching the neces- 
sity of such ordinances should have been given. 

The only evidence offered by plaintiff bearing on this 
issue was the statement of the witness, Dr. Britts, who, 
. ee against the objection of defendant, testified 
eee that there was, he thought, an ordinance 
authorizing this work. Thig evidence was incompetent. 
By section 6 of the statute in question the board of trustees 





are required to “keep a journal of their proceedings ; and 
their proceedings shall be public.” The acts and ordinances 
of such corporation are evidenced by the entries in such 
journal. 1 Dillon Munie. Corp., § 310; 1 Greenleaf Ev., (14 
Ed.) § 86. 

The petition, after the assumption that the street was 
first graded by defendant, and that established grade 
' ‘lability for Changed by it, predicated the right of re- 
negligent work. ~~ covery on the propositions that the defend- 
ant was guilty of negligence and unskillfulness in executing 
the work, in grading the street, and in building the culvert, 
and in permitting the culvert to become choked up after it 
was built. 

It is the well settled law of this State that where, by 
the provisions of the charter of municipal corporations 
granted prior to the adoption of the constitution of 1875, 
jurisdiction over the streets in the matter of graduation, etc., 
is conferred on its governing body, the corporation is not 
liable for damages resulting to an adjacent property owner 
from the establishment or alteration of the grade of the 
street. City of St. Louis v. Gurno, 12 Mo. 415; Soulard ev. 

ity of St. Louis, 36 Mo. 546; Wegmann v. City of Jeffer- 
son, 61 Mo. 55; Broadwell v. Kansas City, 75 Mo. 215, 216. 
If, however, the corporation, after having entered upon the 
performance of the work, so negligently and unskillfully 
executes it, that damage ensues therefrom to the adjoining 
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proprietor, it would be liable therefor. But an important 
distinction is to be observed between the negligent and un- 
skillful executions of the plan devised and adopted by the 
board or council and the adoption by it of an imperfect 
plan or mode for accomplishing the improvement. As the 
latter is a legislative function, or, as sometimes designated 
by the courts, a quasi judicial act, based necessarily on 
the mere judgment and opinion of the legislative body, the 
constituency are not liable for any injury resulting from 
defects in the plan or scheme so devised. IJmler v. City of 
Springfield, 55 Mo. 119; Foster v. City of St. Louis, 71 Mo. 
157. 

By reference to plaintiff’s own statement in evidence, 
it is manifest that the injury complained of primarily re- 
sulted from the fact that the culvert was too small to carry 
off the volume of water that sought an outlet through it 
on oceasions of unusual floods. Evidently then it wasa 
defect in the plan. The presumption of law is that the 
agent or servant of the town constructed the culvert of 
the dimensions ordered or preseribe« 

It is also manifest from the plaintiff’s evidence that the 
water in question was merely surface water, for he stated 
6 ae eee Sf on cross-examination “it was only surface 
water, water that ran into my cellar.” Surface 

rater, the books say, is a common enemy against which 
any land proprietor has a right to fight. He may not ob- 
struct or turn from its natural course water that runs in a 
regular channel within defined banks, so as to turn it on 
his neighbor’s land to his hurt. But as to mere surface 
water running down a street, as in this case, in no confined 
channel, the dominant proprietor may divert it and turn it 
upon the servient land without liability. J/oyt v. City of 
Hudson, 27 Wis. 656; Hosher v. K. C., St. J. C. B. RR. 
Co., 60 Mo. 333; Benson v. C. & A. R. R. Co., 78 Mo. 504. 
This rule is subject to the limitation, in this State at least, 
that the dominant propnetor has not the right, in diverting 
surface water, to collect it together by artificial means, as 
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into ditches, thereby conducting it in increased volume on 
to the servient land, subjecting it to a burden and injury it 
would not otherwise suffer. JeCormick v. Railroad Co., 
70 Mo. 359; Shane v. Railroad Co., 71 Mo. 237; Benson v. 
Railroad C'o., Supra. 

This question was directly involved in the case of Jmler 
v. City of Springfield, supra. The petition there, as here, 
charged that the injury resulted from the wrongful and 
negligent manner in which the work was done, whereby 
the street was so obstructed in*front of plaintiff's house as 
to carry off the surface water from the street into his cel- 
lar. The court, inter alia, page 126, say: “ It‘is assumed 
by the plaintiff that it was the duty of the city to keepa 
drain or gutter open while the work was being done so as 
to prevent the flow of the surface water of the street in 
and upon the plaintiff’s premises, and that this was negli- 
gently permitted by the defendant.” It was held that no 
such duty devolved on the defendant, citing with approval, 
Dillon on Munic. Corp., § 799: “ Even where the work of 
graduating the street is entered upon, there is not ordinarily, 
if ever, any liability to the adjoining owner growing merely 
from the non-action of the corporation in not providing 
means for keeping surface water from property situate be- 
low the established grade of the street.”” The whole trouble 
in the case at bar manifestly grew out of the fact that, in 
elevating the grade of the street, the surface flow of the 
water along the street came in contact with the mouth of 
the pipe connecting plaintiff's cellar with the street, and 
thereby ran into the cellar. This is no more than to say 
that when defendant altered the grade of its street it be- 
‘ame its duty to provide ditches or other conduits for the 
surface water flowing along the street, so as to prevent it 
from running into plaintiff’s cellar—the servient property ; 
and this, too, when the water found its way into his cellar 
by means of an artificial pass-way which he had constructed 
from his private property to the public street. This injury 
he could easily have prevented by closing up his pipes and 
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providing other means of escape for water accumulating 
in his cellar otherwise than from the graded street. When 
he thus appropriated, uninvited, the public thoroughfare 
for an easment to drain his cellar upon, he did so subject 
to the paramount right of the mumcipality to change the 
grade of this highway to swt the public convemence, to 
which it was primarily dedicated. The instruction asked 
by the defendant touching the flow of surface water should 
have been given. Those given by the court, of its own 
motion, were quite unnecessary and misleading. There 
Was no necessity in the first imstruction to add the words 
“provided the damages sustained, 1f any, were occasioned 
by his own negligence, and not by the negligence of the 
defendant.” It made the instruction a contradiction in 
terms. For if the plaintiff could have prevented the in- 
jury “ata trifling expense and by reasonable exertion,” 
his complaint 1s clearly damnum absque imjuria, no matter 
who was originally im fault. 

The second instruction was bad because it submitted 
a question of law to the jury. What 1s proximate and 
6 pamacrs proxr. What remote damages, 1s a question of law 
MATE AND REMOTE for the court. The jury are to tind what 
the facts are and to pass on them; but it 1s the province of 
the court to declare the law arising on the facts. 

The judgment of the circuit court is reversed and the 
‘ause remanded, with directions to proceed in the further 
tral thereot in accordance with this opinion. All concur. 
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Pike v. Ropertson, Appellant. 


1. Deed Misdescribing Land: kEcoRD: PossESSION: SUBSEQUENT 
PURCHASER. Actual possession of land held undera deed which 
misdescribes it, will confer title as against a subsequent purchaser 
with knowledge of all the facts; but the mere record of such a deed 
without such knowledge will not affect a subsequent purchaser. 


2. Adverse Possession : sTATUTE OF LIMITATIONS. A person having 
color of title to land, during a period exceeding ten years, paid 
taxes on it and went upon it and cut and carried off firewood 
and rails; Held, that this wasmot such visible, notorious and con- 
tinuous possession as would give him title under the statute of 
limitations. 


Appeal from Andrew Circuit Court—Hox. TH. 8. Ke.rey, 
Judge. 


J. FFIRMED. 
LTeren & Son for appellant. 


Bennett Pike and WLW. Caldirell pro se. 


Ewing, C.—This is an action of ejectment commenced 
in April, 1879. The defendant answered and admitted his 
possession ; that he held under a mortgage executed by 
Gabriel Long to Miles Hale and Benjamin Knott in Decem- 
ber, 1861; that said mortgage was duly recorded January 
21st, 1862; that it was due and unpaid ; that the detendant 
bought it, and Hale and Knott assigned it to him; that by 
mistake the land was misdescribed in said mortgage, when 
it was made, as in section 14, whereas 1t was in section 15; 
that Long intended to convey the right land, and he and 
the mortgagees supposed it was right; that Long owned 
no other land in 14; that the correct land—that in section 
15—is the land this defendant holds and 1s in possession of 
under said mortgage; that plaintiffs knew the defendant 
Was in possession of and claimed the land as his own long 
before their purchase, and also knew of the misdeseription 
in the mortgage, and that 1t was recorded and was not satis- 
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fied. Defendant then prayed that the misdeseription might 
be corrected and the mortgage declared a first lien on the 
land. 

The plaintifts replied, and alleged that defendant took 
the assignment of said mortgage and debt long after said 
land had been purchased by Robert Davison, who bought 
it without notice of said mortgage; that defendant was a 
“ voluntary assignee”’ of said mortgage and had paid noth- 
ing for it; and that defendant cannot have said mortgage 
reformed and corrected as against plaintiffs, who are bona 
fide grantees of said Robert Davison. For further reply 
plaintifis say that in 1875, in Andrew county, there was a 
suit between the aforesaid Robert Davison and Holmes 
Robertson, the defendant, in which said action the title to 
the land now in controversy was in issue; that in his an- 
swer in that case Robertson pleaded the same defense set 
up now under said assigned mortgage from Hale and Knott; 
that the cireuit court and the Supreme Court passed upon 
said mortgage, and the question was res adjudicata. 

The defendant, in the answer to the petition of Robert 
Davison above mentioned, also set up as a defense a title ip 
himself for said land acquired by a sheriff’s deed for Ga- 
briel Long’s interest therein obtained after the mortgage 
to Hale and Knott; also a title in himself acquired from 
the heirs of Jacob Bird, the original owner of the land; 
and claimed possession and title under the sheriff’s deed, 
under the Birds and under the Hale and Knott mortgage. 

Plaintiffs, to sustain their action, offered a sheriff’s 
deed to Robert Davison dated June, 1872, for the land in 
controversy, also the decree of the circuit court of Andrew 
county in the case above referred to of Robert Davison 
against Holmes Robertson, in substance as follows: That 
Jacob Bird died in 1850 seized of the land in controversy; 
that afterward the heirs of Jacob, in conveying it to Eli 
Bird, by mistake described it as in section 14 instead of in 
15; that afterward Eli Bird conveyed to Gabriel Long in 
1860, making the same mistake in descriptian, but that 
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under the deed Long took possession of the right land ; 
that in 1870 Robert Davison sued Long by attachment, got 
judgment and sold the mght land and bought it at sherift’s 
sale in 1872; that in 1871, with full knowledge of these 
tacts, Robertson procured deeds to himself from Bird’s 
heirs for said land, and that said deeds were without con- 
sideration ; and then decrees: “that the said Tlolmes Rob- 
ertson be and he is hereby divested of all the right, title or 
interest acquired or attempted to be acquired in or to said 
northeast quarter of the noythwest quarter section 15, in 
township 61, range 36, in said county and State, by virtue 
of the quit-elaim deeds procured by him from said Bird’s 
heirs,” (naming them) “ and that the title thus acquired by 
said Robertson be invested in the plaintiff Davison ;” and 
the decree then reforms and corrects the deeds from Bird 
to Gabriel Long, and for costs, etc. Plaintiffs then offered 
a deed from Davison to themselves and rested. 

Defendant then offered the mortgage from Gabriel 
Long to Hale and Knott, dated December, 1861; and intro- 
duced Knott as a witness, and proved the assignment and 
that the note had not been paid; that “the consideration 
of the assignment between him: and Robertson was, that 
he was to pay me for said assignment whatever amount he 
was benefited by the same.” Defendant being sworn said 
he had lost the assignment, which was made on a paper 
separate from the note; that the last time he saw it, it was 
in possession of Judge Pike, an attorney in the case; that 
he bought the land at sheriff’s sale in 1864, got a deed and 
took possession of it; that in 1860 and 1861 Long was in 
possession of it, cutting wood and making rails; that he 
owned no other land in section 15; that he paid taxes on 
it up to 1873, and cut wood and rails on it and hauled them 
off. Defendant proved the same facts in substance ky Wm. 
Wade, and rested. 

Plaintiff, in rebuttal, then read the answer of Robert- 
son, the substance of which has been stated. 
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There was judgment for the plaintiff, and the appellant 
Robertson brings the case here by appeal 

The appellant msists that his possession under the 
Hale and Knott mortgage 1s sufficient to defeat the plaint- 
iffs’ recovery ; and secondly, that plaintiffs’ right of action 
is barred by the statute of limitations. 

The first pot must be decided against him. It is al- 

leged in the answer that plaintiffs and their grantors had 
full knowledge that defendant was in pos- 
session of said Jand under claim of title 
before their purchase thereof at sheriff’s 
sale, and also had knowledge of the Hale and Knott deed 
of trust and of the misdescription therein. This is a vital 
allegation, which if true and had been proven, would have 
given the land to the defendant. But the proof does not 
sustain these allegations, especially as to knowledge of the 
misdeseription in the mortgage. The record of the mort- 
gage, if the land had been properly described, would have 
been sufficient constructive notice in plaintiffs. An exam- 
ination of the recorded mortgage would only have shown 
that Long had mortgaged to Hale and Knott certain lands 
in section 14; and in the absence of proof that they had 
knowledge of the mistake in this desemption, it was no 
notice at all; they could not have known thereby that 
Long intended to convey land in section 15, and hence this 
record was not sufficient to put them on inquiry. Cox v. 
- Esteb, 68 Mo. 110. 

The second point must also be decided against the ap- 
pellant. At the least the appellant had only color of title. 
2. avverse posses- ]Jis sheriff’s deed was of no validity. Da- 
SION’ statute of. = 
limitations, vison v. Robertson, 67 Mo. 208. The evi- 
dence does not show that “ visible, notorious and continuous 
possession” necessary 1m a case like this. If the owner 
visit his land the indications of adverse possession and claim 
should be so patent that he could not be deceived.. In this 
case, 1f the owner should have visited this land he nught 

have seen wood cut and rails split and hauled off: pretty 


1. DEED MISDESCRIB- 

ING LAND: record : 
possession: subses 
quent purchaser. 
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good indications of trespass; but he would have seen no 
habitation, no inclosures, no fields—nothing indeed to ad- 
vise him that an adverse claim was set up—that some one 
was disputing his title. Musick v. Barney, 49 Mo, 458. 


The judgment will be affirmed. Puuips, C., concur- 


ring; Marri, C., absent. 








Tue Sratre v. Owens, Appellant. 


Burglary and Larceny. A person indicted under section 1301, 
Revised Statutes 1879, for burglary and larceny, may be convicted 
of the larceny though the charge of burglary fail. This 1s too well 
settled by repeated decisions of this court to admit of further de- 
bate. 





. On trial of an indictment for burglary and larceny, the 
jury were instructed that it was not necessary to conviction that 
defendant should actually have broken into the shop and stolen the 
goods, but *‘ he was guilty if he was present aiding, advising Or as- 
sisting in the act.”’ Held, that there was no uncertainty as to the 
meaning of the word “act.” It referred either to the burglary or 
the larceny. 

Recent Possession of a part of the stolen property is presumptive 
evidence that the possessor stole the whole of it. 

Recent Possession of goods stolen in the commission of a burg- 
lary, is evidence that the possessor is guilty as well of the burglary 
as of the larceny; but if the rule were otherwise, a person indicted 
for both burglary and larceny, but acquitted of the larceny, could 
not complain of an instruction declaring this to be the law. 
Reasonable Doubt. The court below instructed that it was not 
necessary to prove defendant’s guilt by the testimony of eye witnesses 
to the offense ; that it might be shown by proof of facts and circum- 
stances from which it could be reasonably and satisfactorily inferred ; 
and the court also gave a proper instruction as to reasonable doubt, 
Held, that considering the two instructions together, the former was 
not calculated to induce a verdict on proof of facts less than re- 
quired by the rule of reasonable doubt. 

An Instruction examined and held upon the whole not to bea 
commentary on the evidence. 
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An Instruction as to larceny examined and held to be confusing 
and misleading, and, therefore, erroneous. 


8. Practice: WITHDRAWING EVIDENCE BY INsTRUCTION. If, upon a 
criminal trial, incompetent evidence reaches the jury without ob- 
jection made at the moment by defendant's counsel, but he after- 
ward prays the court to withdraw it from their consideration by in- 
struction, it is the duty of the court to grant the prayer. 


9. Reasonable Doubt. The court below, in an instruction defining 
reasonable doubt, declared it to be “a real substantial doubt."’ Held, 
that the word “real” was expletory, and should not have been 
used. 


Appeal from Andrew Circuit Court—lIlox. Hl. 8. Kewey, 
Judge. 


REVERSED. 
Wm. Heren & Son for appellant. 


D. H. McIntyre, Attorney General, for the State. 


Puriirs, C.—The appellant, with one Marion Owens, 
was indicted for burglary and larceny, committed by enter- 
ing a shoe and harness shop and taking away certain speci- 
fied property. There was a severance at the trial, and this 
defendant was convicted of the larceny and sentenced to 
two years in the penitentiary. From this judgment he has 
appealed to this court. 

The leading features of the evidence are, that the de- 
fendants are cousins. Sidney Owens was reared in Noda- 
way county, and in the spring of 1878 he came to DeKalb 
county near a small village named Union Star, which was 
partly in the counties of DeKalb and Andrew. The store 
in question was situate in the latter county, and was occu- 
pied by one Barton and one Miller jointly as a shoe and 
saddler shop. The defendant Sidney had raised a crop in 
the neighborhood of this village that season, living with 
his brother-in-law, Blackford. The evidence showed that 
up to the time of the charge against him in question he had 
borne a good character. 
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In the month of October of that year the said Marion 
Owens came from the state of lowa with a two-horse wagon, 
and stopped at said Blackford’s, and worked some in the 
neighborhood, making Blackford’s his usual place of stop- 
ping where he kept his team. He and Sidney slept together 
in the same bed, and were usually together at nights. At 
the saddle shop in question, Sidney, sometime previous to 
the alleged burglary, had ordered a bridle made. Shortly 
before the burglary he and Marion were in this shop look- 
ing at the bridle then ready for delivery, but defendant said 
he was not then prepared to pay for the same, and went 
away without it. They also, while in the shop, looked at 
a set of harness which had been made for another party. 
A few evenings afterward, on the 5th day of November, 
1878, both Sidney and Marion attended a social party in 
the neighborhood. Between ten and eleven o’clock, or 
about that time, they left the party asif to go home. That 
night the storehouse was burglarized, the bridle and har- 
ness aforesaid were taken, as also a four-barrelled pistol, a 
pocket knife, pocket book, a valise and zine trunk alleged 
to contain clothing, ete., one pair martingales and one pair 
boots, and perhaps other articles, with the value of each 
article set out in the indictment. About two weeks after 
this both of the parties disappeared from the neighborhood, 
and inquiry showed they left in the night with the said 
wagon and horses and a horse belonging to defendant Sid- 
ney. The course taken by them on leaving Blackford’s 
was tortuous and unusual. The next morning after their 
departure they appeared at the house of defendant’s father. 
A few days afterward they were arrested in Maryville, 
Nodaway county, by a deputy constable who had received 
information of the theft and burglary and a description of 
the property stolen. When taken before the magistrate of 
that town, who had issued the warrant, the said constable 
testified that the magistrate informed them of the charge 
against them, and asked: “Are you guilty or not guilty 7” 
that defendant Sidney spoke up promptly and said “ guilty,” 
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and that Marion nodded assent. The committing magis- 
trate testified, first corroborating the constable’s statement, 
but on cross-examunation said it was Marion who answered 
“euilty ” and Sidney nodded assent. Neither of them, 
however, appears to have protested his innocence. The 
martingales in question were found on defendant Sidney’s 
horse, which he was riding, and the knife, pistol and boots 
were found on Marion. There was also found on defend- 
ant’s horse a bridle and saddle taken about the same time 
from one Dale. The balance of the stolen property was 
never found. The State introduced evidence tending to 
show that shortly after the burglary and larceny the de- 
fendant was seen with a pistol answering to the description 
of that taken from the store, which he proposed to trade 
to a neighbor friend. 

The defendant, after making proof of general good 
character, testified in his own behalf, stating that on the 
night of the burglary, after he and Manon started home 
from the party, Marion said he would go to Umon Star to 
meet a friend; that he separated from him, went on to his 
brother-in-law’s and to bed; that in the night sometime 
Marion came in and went to bed with him. He did not 
ask Marion for the name of the friend he went to meet. 
Ile heard of the burglary the next day, and was afterward 
in Union Star. About the 20th of that month he and 
Marion started to Maryville, with a load of corn to sell, 
when they met a man on the road whom Marion said he 
knew in Iowa, and that he was apprehensive he was after 
him as he had trouble in Iowa for striking a man with a 
slung-shot. He did not inquire the name of this man from 
Marion. They turned aside from their purpose to go to 
Maryville and went to some railroad station and sold thecorn 
and returned to Blackford’s. Marion determined to leave 
that night,against the protestations of himselfand Blackford. 
Accordingly they hitched up the team of Marion, and tying 
his own horse behind the wagon, they left about sundown, 
traveling all mght, arriving at his father’s about sunrise 
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the next morning. Ile claimed that he got or borrowed 
the saddle, bridle and martingales from Marion, who said 
he had bought them of some traveler before leaving Black- 
ford’s. He denied making the plea of guilty befqre the 
magistrate, and said the pistol he showed the witness on 
the night testified to by the witness, was not the pistol in 
question, but was a Remington pattern which he had owned 
for a long time. 

The instructions are numerous, and will be noticed so 
far as necessary in the opinion, as also other incidental 
questions raised by the appellant. 

I. It is insisted that the motion in arrest should have 
been sustained, for the reason that under section 19, page 
785, General Statutes 1865, the same as section 1301, Re- 
vised Statutes 1879, a conviction for larceny cannot be sus- 
tained without the finding of the burglary. In other words, 
the larceny is an incident of the burglary, and the incident 
cannot follow except from the principal cause. The argu- 
ment made by the learned counsel in support of this con- 
struction, is ingemous and plausible. But the question is 
now too well settled by the repeated decisions of this court 
to admit of further debate Under this section burglary 
and larceny are two distinct offenses, and the two may be 
united in the same count, and the jury may convict of 
either. State v. Alexander, 56 Mo. 131; State v. Turner, 63 
Mo. 486: State v. Barker, 64 Mo. 282; State v. Davis, 73 
Mo. 129; State v. Bruffey, 75 Mo. 389; State v. Martin, 76 
Mo. 337; State v. Kelsoe, 76 Mo. 505. 

II. The appellant complains of the following instruc- 
tion: “It is not essential tothe guilt of the defendant 
that he should actually break into and enter the shop in 
person, or that he should steal the goods from the shop. It 
13 sufficient if the: defendant was present, aiding, advising 
or assisting in the act, and was present for that purpose. 
If, therefore, the jury believe from all the facts and circum- 
stances in evidence that the defendant 1s guilty as charged 
in the indictment, or aided or assisted in the commission 
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of the offense, the jury should find the defendant guilty.” 

The criticism made on this instruction is the employ- 
ment of the phrase “if the defendant was present aiding, 
ete., im the act.” It is claimed that as the indictment con- 
tained the charge of a burglary, as well as of larceny it is 
uncertain as to which of the offenses the word “act” ap- 
plies, whether to one or to all. This is hyperertical—a 
mere refinement, The instruction must be construed in 
reference to the subject matter. The obvious purpose of it 
was, not to define to the jury the separate character of the 
oftenses charged in the indictment, but 1t was to advise the 
jury simply that in order to find the defendant guilty of 
the offenses or offense charged, it was not necessary that 
they should believe trom the evidence that he actually en- 
tered the building by breaking in himself or that he actu- 
ally carried away the goods; but if they believed from the 
evidence that he was present aiding or counselling the “act” 
of the person who did enter the shop or who did steal the 
goods, that would be sufficient to authorize them to find 
the defendant guilty. The “act” manifestly referred to 
was the act of the burglary or the act of the theft. Other 
instructions advised the jury of their right, under the in- 
dictment, to find the defendant guilty of either the burg- 
lary or the larceny. No jury of ordinary intelligence could 
have been misled by this instruction. 

III. The following instruction is vigorously assailed 
by defendant’s counsel: “If the jury believe from the 
evidence that the shop in question was broken into and 
entered, and certain goods or property were stolen from 
said shop, and recently afterward any part of the property 
so stolen was found in the possession of defendant, such 
possession of said property would be presumptive evidence 
that defendant stole the goods, and if not satisfactorily re- 
butted by other facts and circumstances in proof, such pos- 
session would warrant a verdict of guilty as to the larceny. 
Possession of a part of the stolen goods recently after the 
larceny, 18 a circumstance from which the jury may infer 




















OCTOBER TER M, 1888. 625 


—_—-_— ——_———_-__—. 


The State v Owens. 








that all the stolen goods were taken at the same time and 
by the person having possession of such part, and such re- 
cent possession of property stolen at the time of the burg- 
lary may, when taken in connection with other facts tending 
to establish guilt, warrant the jury in finding the defend- 


ing guilty of burglary and larceny. The presumption of 


guilt arising from the mere naked fact of possession of the 
stolen goods, when not corroborated or strengthened by 
other evidence as to the commission of the offense, would 
be rebutted by the fact of the detendant’s good character, 
if the jury beheve from the evidence that he sustain a 
good character. But it is for the jury to say, after taking 
into consideration all the evidence in the case, that m 
relation to the possession of the goods by defendant, that 
in relation to lus character by statements or admussions 
made by defendant in regard to the offense, together with 
all the facts and circumstances in proof, whether the de- 
fendant is guilty or not; and if the jury believe, from ail 
the evidence, facts and circumstances in proof, that the de- 
fendant is guilty, they should find him guilty; otherwise 
they should find him not guilty.” 

The objection lodged against this instruction is, that 
it is so framed as to lead the jury to infer that if recently 
after the burglary and larceny a part of the stolen goods 
were found in the possession of the defendant, this was pre- 
sumptive evidence that he stole all the goods taken at the 
time of the burglary “1f not satisfactorily rebutted by other 
facts and circumstances im proof.” Prof. Greenleaf says : 
*“ The possession of the fruits of crime recently after its 
commission 1s primg facie evidence of guilty possession, 
and if unexplained either by direct evidence or by attend- 
ing circumstances, or by the character and habits of lite of 
the possessor or otherwise, it 1s taken as conclusive.” 1 
Greenleaf Ev., § 34. In State v. Barker, 64 Mo. 282, Ilenry, 
J.,said: “ The possession of a part of the stolen goods of 
the smallest value, in connection with other circumstances, 
might clearly fix the guilt of stealing all the goods upon 
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the defendant.” In State v. Davis, 73 Mo. 133, Hoven, J., 
said: “Only a portion of the goods stolen was found m 
the possession of the defendant, but this tact, in connection 
with other concurring circumstances, was sufficient to war- 
rant the jury in finding him guilty of stealing them all.” 
In State v. Sidney, 74 Mo, 391, it will be seen that the in- 
struction approved by the court distinctly alleged that: 
“Where property has been stolen, and recently thereafter 
the same property, or any part thereot, 1s found in the pos- 
session of another, such person is presumed to be the thief, 
and if he fails to account for his possession of such prop- 
erty in a manner consistent with his innocence, this pre- 
sumption becomes conclusive against him; and in such 
case the law further presumes that the thief resorted to 
and made use of all the means necessary to gain access to 
and possession of such stolen goods.” 

Counsel also denounces the following language found 
in the second division of said instruction: “ may, when 
taken in connection with other facts tending to establish 
guilt, warrant the jury in finding the defendant guilty of 
burglary and larceny.” 

Even if the doctrine of such presumption were inap- 
plicable to the crime of’ burglary, as counsel seems to think, 
he could not assign error on it here for the reason that de- 
fendant was not convicted of the burglary. 

The court, in another instruction, distinctly told the 
jury that they were not authorized to infer the commission 
of the burglary from the recent possession of the goods. 
In this the defendant obtained a more favorable declaration 
of law than he was entitled to. In State v. Babb, 76 Mo. 
501, this court has expressly settled the law to be that the 
presumption which arses from recent guilty possession of 
stolen property, is not confined to any particular class of 
felonies, but is just as applicable to the burglary as to the 
larceny. This same rule has been again applied at this 
term of court in the case of State v. Wheeler, ante, p. 366. 
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So that had the law been fully applied to the defendant's 
case he might have been convicted of the burglary. 

IV. The giving of the following instruction is as- 
signed for error: “It is not necessary to prove that de- 
fendant was guilty by the testimony of witnesses who may 
have seen the offense committed. Ilis guilt may be shown 
by the proof of facts and circumstances from which it may 
be reasonably and satisfactorily inferred.” It was argued 
that this instruction was calculated to mislead the jury by 
inducing a verdict on proof of facts less than required by 
the rule of a reasonable doubt. We do not attach any such 
scope to the instruction. Its manifest office was to advise 
the jury, as matter of law, that although they had been 
advised im one or more instructions given in the case that 
the guilt of defendant must be established beyond a rea- 
sonable doubt before they could convict, yet 1t was not 
essential that this result should be based on the evidence of 
eye witnesses to the act itself; but they were permitted 
to draw such conclusion from facts and circumstances in 
evidence reasonably and satisfactorily leading and concuct- 
ing the mind to a conclusion of guilt. The argument of 
counsel would utterly destroy the whole doctrine of legal 
presumptions and circumstantial evidence. The instruction 


rests upon that common observation and experience of 


mankind “that one fact 1s usually the concomitant of an- 
other fact.” 1 Greenleaf Ev., § 33. “ When the tact itself 


cannot be proved, that which comes nearest to the proot of 


the fact 1s the proof of the circumstances that necessarily 


and usually attend such fact, and these are called presump-. 


tions and not proofs, for they stand instead of the proofs 
of the fact till the contrary can be proved.” Gilbert Ev., 
157. As certain causes produce certain known results, a 
jury are authorized to infer from the very logic of the facts 
proved the existence of the fact producing such known re- 
sult; and vice versa, they may infer a certain result from a 
proven producing cause. The instruction elsewhere given 
by the court touching a reasonable doubt, applied to the 
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instruction under discussion, as to every other given in the 
ease. State v. Christian, 66 Mo. 138. 

V. Complaint is made of the following instruction : 
“Alth ugh the jury may believe from the evidence that the 
defendant sustained a good character previous to the alleged 
offense, yet if the jury believe from the evidence, that in 
relation to his character being considered, together with all 
the other facts and circumstances in proof, that defendant 
is guilty beyond a reasonable doubt, lis good character 
alone cannot be looked to as a ground of acquittal.” Con- 
sidering the entire phraseology of this mstruction, we can- 
not say it was a commentary on any particular part of the 
evidence; for it tells the jury in eftect that they should 
have regard to the evidence of the defendant’s character, 
as well as all other facts in proof. But we deem it proper 
to say that it would be the safer and more just course if 
the trial courts would refrain from giving such mstructions 
so near the verge of error. The good character of the de- 
fendant, under the circumstances of this case, was valuable 
to him, as it rebutted the presumption of guilt springing 
from the mere fact of recent possession of the stolen prop- 
erty, unless the possession was attended with other cireum- 
stances of an inculpatory character. The office which the 
proof of good character performs in such a case had been, 
as it should be, explained to the jury in another instruction, 
and that was sufficient. To group it with other features 
of the case of an inculpatory suggestive nature might de- 
tract from its due consideration. 

VI. The defendant asked the court to give the follow- 
ing instruction: “If the jury should acquit as to the of- 
fense of burglary, as charged, and should find the defendant 
guilty of larceny, the jury will assess his punishment as 
follows: If the jury find from the evidence that defendant 
stole and carried away goods to the value of $20 or more, 
they will find him guilty of grand larceny, and assess his 
punishment in the penitentiary not exceeding five years 
lt you should find that he stole and carried away less than 
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20 worth of goods, as charged, you will find him guilty of 
petit larceny, and assess lis pumshment in the county jail 
not to exceed one year, or by a fine not exceeding $100, or 
by both such fine and imprisonment.” 

The court refused to give said instruction, but changed 
it and gave in leu the following: “If the jury should 
acquit as to the burglary, as charged, and should find the 
defendant guilty of larceny, the jury will assess his pun- 
ishment as follows: If the jury find from the evidence 
that the defendant stole and carried away, as charged in 
the indictment, or aided in stealing and carrying away 
goods to the value of $20 or more, they will find him 
guilty of grand larceny, and assess his punishment in the 
penitentiary not exceeding five years nor less than two. If 
you should find that he stole and carried away, or aided in 
stealing and carrying away less than $20 worth of goods, 
as charged, and that the same were not stolen at the:time 
of the commission of the alleged burglary, you will find 
him guilty of petit larceny, and assess lis punishment by 
imprisonment in the county jail not to exceed one year, or 
by fine not exceeding $100, or by both such fine and im- 
prisonment.” 

The instruction asked by the defendant, or its equiv- 
alent, should have been given. As already declared and 
abundantly sustained by the repeated decisions of this court, 
the indictment embraced two distinct offenses—burglary 
and lareeny ; and the defendant might have been convicted 
of both oreither. If, therefore, the jury found the defend- 
ant not guilty of the burglary, but found him guilty of 
larceny, under the evidence they might have found him 
guilty of either grand or petit larceny. In State v. Barker, 
64 Mo. 284, Henry, J, said: “ While a person may be 
charged and indicted with both burglary and larceny in one 
count, if acquitted of burglary and found guilty df larceny 
it will still be petit or grand larceny according to the value 
of the property stolen.” The evidence m this case showed, 
if the State’s witnesses are credited, that the value of the 
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property taken from the shop was over $20. But the value 
of the property found in the possession of the defendant 
was far below $20. The jury, under the instructions, were 
authorized to presume, from a recent possession of a part 
of the stolen property in connection with other facts and 
circumstances in proof, that defendant stole all the property 
taken from the store at that time. But that was a mere 
presumption, and the jury might not have been reasonably 
satisfied to find the defendant guilty of the caption of more 
property than was actually found in his possession; espe- 
cially in view of the fact that taking into account all the 
property found in his and Marion’s possession the aggre- 
gate was less than $20. The amended instruction given by 
the court should be preferred to that asked by the defend- 
ant, with the omission of the following words in the second 
division respecting petit larceny: “and that the same was 
not stolen at the time of the commission of the alleged 
burglary.” These words were quite unnecessary, confus- 
ing and misleading. It the jury found the defendant not 
guilty of the burglary, why say anything in the instruction 
respecting the petit larceny about the “ commussion of the 
alleged burglary?” The defendant was entitled to a plain 
and unambiguous declaration in this connection as to the 
difference between grand and petit larceny. In this action 
of the court there was error. 

VIL. It was developed by the State’s evidence that the 
bridle and saddle tound on detendant’s horse at the time of 
his arrest in Maryville belonged to one Dale of DeKalb 
county, who testified that he afterward recovered the sad- 
dle from the sheriff, into whose custody, it 1s to be inferred, 
the saddle passed on the arrest. On cross-examination he 
stated, however, that the saddle and bridle were not in the 
said shop at the time of the burglary and theft. It does 
not appear from the bill of exceptions that the defendant, 
at the time of the delivery of this evidence, made any ob- 
jection thereto, but at the conelusion of the case asked the 
following instruction: “The court instructs the jury that 
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they will ‘exclude from their consideration all evidence in 
the consideration of the guilt or innocence of the defend- 
ant, all evidence as to the saddle and bridle taken from 
Dale, as they are not included in the indictment.” 

It is difficult to discover the grounds of court’s refusal 
to give this mstruction, except upon the hypothesis of its 
wretched tautology and construction. The principle an- 
nounced in it is correct. In the case ot the State v. Coz, 
65 Mo. 82, the prisoner was on trial for murder. A wit- 
ness, in detailing a conversation had with the prisoner, 
stated, among other things, that Cox, who was already 
married, told him he was about to be married i in Texas, and 
for witness not to say anything about his having a wife in 
Arkansas. No objection was made to this statement at 
the time, but an instruction, as in this case, was asked 
directing the jury to exclude from their consideration this 
part of said witness’ testimony. The court refused to give 
it, and this court held that it should have been given. Evi- 
dence getting before the jury in a criminal tral under cir- 
cumstances like these, may not at the instant be observed, 
or come so suddenly it cannot be anticipated by a reason- 
able objection. Where it is calculated to unduly prejudice 
or aftect the mind of the jury, the court ought, so far as pos- 
sible, to repair the injury by an appropriate instruction. It 
is easy to see how the minds of the jury may have been 
impressed by the defendant having on his horse the saddle 
of a neighbor wrongfully taken, when he was being tried 
for a kindred offense. It was a distinct felony, and as such 
was inadmissible on the trial of this case, 1t not appear- 
ing that it was so allied in time and circumstances to the 
theft in question, as to bring it within the rule permitting 
another offense to be introduced on the tral of a like of- 
fense. 

VIII. As this case is to be remanded for the errors 
announced, it is deemed not impertinent to call the atten- 
tion of the trial court to the language employed in the mn- 


structions touching reasonable doubt. In defining the 
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reasonable doubt the instructions say “ such doubt must be 
a real substantial doubt,” ete. The word “ real” is exple- 
tory. The old phrase was simply “a reasonable doubt.” 
In the State v. Nueslein, 25. Mo. 123, the instruction went 
further and defined a reasonable doubt by declaring that it 
was “a substantial doubt touching detendant’s guilt, and 
not a mere possibility of his innocence.” This was, with 
some straining, approved by the court and has since been 
followed in the courts of this State. But now we have in 
this case another qualifying term affixed, that it must be 
‘a real, substantial doubt.’ It is safe and wise in the ad- 
ministration of criminal law to adhere to the ancient forms 
and terms. They are generally founded in a wise conserv- 
atism. The reasonable doubt which the law throws round 
the accused is a humane and beneficent rule in favor of life 
and liberty, and is too sacred to be whittled away by the 
encroachments of qualifying expletives. 

The judgment of the circuit court is, for the errors 
named, reversed, and the cause, as to the larceny, remanded 
for further proceeding in conformity with this opimion. 
Ewrna, C., concurs; Martin, C., absent 





Hovetman v. Tue Kansas Crty Tlorsk Rarroap Company, 
Appellant. 


Corporation: ABUSE OF CORPORATE POWERS: REMEDIABLE BY THE 
STATE ONLY. It is the settled rule that the acts of a corporation can 
be assailed for abuse or excess of its corporate powers only ina 
direct proceeding brought by the State for that purpose. Hence, 
where a company chartered to build a horse railroad between cer- 
tain points in a city accepted from the common council of the city a 
right of way over streets:not lying between those points, and its 
successor in title was proceeding to construct a road over those 
streets; eld, that, conceding this was an abuse or excess of the 
powers of the corporation, a private citizen whose interests were 
affected could not claim an iniunction on that ground. 
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———: GRANT OF RIGHT OF WAY BY COMMON COUNCIL! CONDITION 
SUBSEQUENT: FORFEITURE FOR RREACH. The common council of a 
city granted to a horse. railroad company a right of way over cer- 
tain streets, providing in the ordinance that the road should be com 
pleted within twelve months from acceptance of the grant by the 
company, and that in case of failure so to complete it, the council 
might take away the franchise. Held, that this provision was a con- 
dition subsequent, and that the right of way, when accepted by the 
company. vested at once, subject to be defeated at the election of 
the city for breach of the condition, but that a private citizen could 
not take advantage of a breach. 

Municipal Corporation: IMPAIRMENT OF CONTRACT RIGHTS: CON- 
STITUTIONAL LAW. When a municipal corporation, by authority of 
the State, contracts with a third person, Whereby rights become 
vested in such person, they cannot be divested by the State. Such 
a contract is pro hac vice the contract of the State and cannot be im- 
paired by it. Hence, where the common council of a city, in the 
exercise of power conferred by the legislature, made an absolute 
grant toa horse railroad company of the right to build its road on 
certain streets, and the company accepted the grant and built a part 
of the road at great expense; Held, that the legislature could not, by 
a subsequent amendment of the city charter, make the right of the 
company to build the rest of the road dependent on the consent of 
a majority of the property owners on the street. 

Corporation: PowER TO MORTGAGE RIGHT OF WAY. The right of 
way of a horse railroad company in a public street is an incorporeal 
hereditament, and may be mortgaged by the company. R. 8S. 1879, 
2 706. 


Appeal from Jackson Cireuit Court—Tlox. F. M. Brack, 


Judge. 


REVERSED. 





John C. Tarsney for appellant. 
John K. Cravens for respondent. 


Norton, J —This case is before us on appeal from the 


judgment of the circuit court of Jackson county, perpetu- 
ally enjoming defendants, from constructing and operating 
a horse railroad on Eighteenth street in Kansas City. 


lt appears from the record that the Union Depot Horse 
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Railroad Company became a corporation in 1872, and was 
organized, as stated in the articles of association, “for the 
purpose of constructing, operating and maintaining a horse 
railroad from the junction of Main and Delaware streets, 
in Kansas City, to the Union Depot in said city, and thence 
to the Union Stock Yards, in West Kansas City; that on 
the 9th day of September, 1873, the city council of said 
city passed an ordinance granting the right of way to said 
horse railroad company over certain streets in said city, in- 
cluding among the number, Eighteenth street from the 
eastern limits of the city to Main street, and authorizing it 
to construct and operate a horse railroad on said street ; 
that prior to 1874 the said company had constructed its 
road over all the streets named in said ordinance except 
Eighteenth street, and except that part of Main street be- 
tween Eighteenth and Eleventh streets; that in 1873 the 
said company made a deed of trust to secure the payment 
of 120 bonds issued by said company for $500 each, in 
which they conveyed to the trustee therein named, all of 
said company’s real estate, rolling stock, houses, depots, 
rights of way, franchises, etc.; that default was made in 
the payment of said bonds, and the shenff of Jackson 
county, as trustee, and in pursuance of a power given by 
said deed, sold in 1875 the property mortgaged, and by deed 
conveyed the same to one Dye, who was the purchaser at 
said sale, including in said conveyance all the right of way 
mentioned in said ordinance, except that over Fighteenth 
street, and that over Main from Eighteenth street to the 
junction of Main and Delaware; that said Dye, in 1875, 
conveyed to the Kansas City Horse Railroad Company, a 
corporation duly organized for the purpose of operating a 
horse railroad in Kansas City and its vicinity, and the de- 
fendant in this suit, all that was conveyed to him by said 
sheriff; that the said Kansas City Horse Railroad Company, 
claiming in virtue of the aforesaid sale to be possessed and 
the owner of the right of way over Eighteenth street, com- 
menced in 1881 constructing its road on said Eighteenth 
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street, when plaintiffs, who are the owners of Jots abutting 
on said street, filed their petition in this cause setting up 
substantially the above facts, and further alleging that the 
Union Depot Horse Railroad Company had no power under 
its articles of association to take a right of way over said 
Eighteenth street nor construct and operate its road thereon, 
first, because said Eighteenth street was south and east of 
the junction of Main and Delaware, and was outside the 
terminal points mentioned in the articles of association; 
second, because the said company not having completed its 
road over said street in one year after the acceptance by 
the company of the mghts of way granted in the ordinance, 
the right to do so thereafter became forfeited under the 6th 
section of said ordimance, which provides that “ said com- 
pany shall have their road completed over all the streets 
and parts of streets where they are granted a franchise by 
this ordinance, within twelve months from the acceptance 
by the company of this ordinance, * * and in 
case of failure to have the same completed as aforesaid = * 

* the common council may take away their fran- 
chise by a two-thirds vote; provided that the company 
may contest such declaration of forfeiture in the courts of 
competent jurisdiction; third, because neither the said 
Union Depot Horse Railroad Company nor defendant claim- 
ing under it had obtained the consent of the property own- 
ers on said street owning a majority in front feet of the 
property fronting between the points on Eighteenth street 
where such road is proposed to be constructed. The peti- 
tion concludes with a prayer for an injunction. 

The defendant, in its answer, after denying certain aver- 
ments in the petition, alleges that the sheriff of Jackson 
county, in selling the property under the deed of trust be- 
fore mentioned, did in tact sell the mght of way over Eight- 
eenth street to one Dye, and that in making his deed, by 
mistake he omitted to convey it, and that to correct this 
mistake, the said sheriff, as trustee, in 1881 made a deed to 
said Dye conveying to him said mght of way as well as all 
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the other property mentioned in said deed of trust; that 
said Dye, in November, 1881, made a deed of correction 
conveying to defendant all of the property purchased by 
him at said sale, and describing it as it was described in the 
said deed of said sheriff to him. It also sets up that in July, 
1875, the Union Depot Horse Railroad Company executed 
and delivered to defendant a lease for fifty years of all the 
property and effects of said company, including right of way 
over Eighteenth street. It also alleges that the Umon 
Depot Horse Railroad Company constructed and put in 
operation a continuous line of railway from Forest Avenue 
and Twelfth street, 900 feet south, and three-fourths of a 
mile east of the junction of Main and Delaware, and 
thence from said junction to the Union Depot, and thence 
to the Union Stock Yards; that said company had put in 
operation under said ordinance upwards of three miles of 
street railroad, and in constructing and operating the same 
had expended over $100,000; that about one mile of said 
road is outside the terminal points specified in the articles 
of association of said company, and that a large part of 
said sum was expended in constructing and maintaining 
that part of said road outside said terminal points. 

Upon the trial the court rendered a decree perpetually 
enjoining defendant from constructing its road on Eight- 
eenth street, from which the defendant has appealed to this 
court. 

One of the controlling questions presented by the ree- 
ord in this case is: Conceding that the Union Depot Horse 
Railroad Company (under whom defendant claims) in ac- 
cepting and receiving from the city council of Kansas City 
the grant of a right of way over Eighteenth street for the 
purpose of constructing and operating its road thereon, 
passed the limits of its power, as set forth in the articles of 
association whereby it became incorporate, can plaintiffs 
be heard to set that up and ground their right of action on 
that fact? As preliminary to the solution of this question 
it may be observed that under the articles of asscciation 
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which gave life to the Union Depot Ilorse Railroad Com- 
pany as a corporation, it had the unquestioned right to re- 
ceive from Kansas City a grant of the right of way for the 
purpose of constructing, operating and maintaining a road 
over the streets of said city from the junction of Main and 
Delaware streets to the Union Depot and thence to the Union 
Stock Yards. It may also be observed that the common 
council of the city, in the exercise of a power conferred by 
the charter of the city, did on the 9th day of September, 
1873, pass an ordinance, one section of which is as follows: 

1. That the Union Depot Ilorse Railroad Company, 
a corporation duly organized under the laws of the State 
of Missouri, be and they are hereby authorized to construct, 
maintain and operate, in accordance with the general ordi- 
nances of the City of Kansas, governing horse railroads, 
except wherein otherwise especially provided, their horse 
railroad within the city of Kansas, upon and along the fol- 
lowing streets and avenues to-wit: On Eighteenth street, 
from the eastern limits of the city, westward to Main street ; 
on Main street, from Eighteenth street to the junction of 
Main and Delaware streets; on Twelfth street, from Forest 
Avenue to Grand Avenue; on Grand Avenue from Twelfth 
street to Eleventh; on Eleventh street from Grand Avenue 
to Main street, with right to cross the track of the Kansas 
City & Westport Horse Railroad Company on Walnut 
street ; on Delaware street from Main street to Sixth street ; 
on Sixth street from Delaware street to Broadway street ; 
on Broadway street from Sixth street to Fifth street; on 
Fifth street from Broadway street to Bluff street ; on Bluff 
street to the bridge over the railroad tracks, across said 
bridge on the track already thereon, unless the same shall 
be removed, in which case the said company shall still have 
the right of way over said bridge and to Union Avenue; 
on Union Avenue, from the bridge aforesaid, to Mulberry 
street ; on Mulberry street, from Union Avenue to Eleventh 
street; on Eleventh street, from Mulberry street to Liberty 
street; on Liberty street, from Eleventh street to Ottawa 
























































638 SUPREME COURT OF MISSOURI, 


Hovelman v. The Kansas City Horse Railroad Company. 





street ; on Ottawa street, from Liberty street to the State 
line; and that there shall be only one track on Union Ave- 
nue from 150 feet east of Santa Fe street to Mulberry street, 
with the necessary connection of tracks, switches and turn- 
outs to operate the same, and the right to cross the tracks 
of any other company where necessary on any of the streets 
aforesaid. 

It may also be observed that the said company accepted 
in due form said grant, and it is conceded that in 1874, and 
prior thereto, said company constructed its railroad on all 
the streets mentioned in said ordinance except Eighteenth 
street from the eastern limits of the city west to Main 
street, and except on Main street from Eighteenth street 
north to Eleventh street. It may also be observed that so 
much of the road as was constructed on Twelfth street 
from Forest Avenue to Grand Avenue, and on Grand Ave- 
nue from Twelfth to Eleventh street, and on Eleventh 
street from Grand Avenue to Main street, and thence from 
Main street to the junction of Delaware and Main Streets, 
lay to the south and east of said junction, and that no one 
of the above specified streets on which the road was con- 
structed, lay between the junction of Main and Delaware 
streets and the Union Depot. This will be manifest from 
the following map. It may be further observed that said 
Union Depot Horse Railroad and defendant have, ever since 
1874, maintained and operated its horse railroad on said 
streets without objection from said city or the State, and 
that large sums of money were expended in constructing 
said railroad on said streets. It also appears that the road 
was not constructed on said Eighteenth street in conse- 
quence of a financial panic, and the inability of the said 
corporation to negotiate its bonds, and that the work of 
constructing it on said street was not resumed or begun till 
1881, when defendant was enjoined in this proceeding from 
further prosecuting it. 

‘While it may »e true, as counsel for plaintiff contend, 
that under the articles of association the corporation ex- 
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1, CORPORATION: ie ne . een in erene of 
Were: Temetiable them, by accepting a grant of the right of 

y the stateonly. way over this particular street, viz: Eight- 
eenth street, for the purpose of constructing its road, we 
are of the opinion that the question can only be raised by 
the State in a proceeding instituted for that purpose. We 
can perceive no distinction in principle between this case 
and the case of Chambers v. City of St. Louis, 29 Mo. 543, 
where the question was presented whether the city of St. 
Louis, being only authorized to purchase such lands as 
might be necessary for the purposes of the corporation, 
could take lands outside of her limits not necessary for such 
purposes. Judge Scott, in delivering the opinion of the 
court, observed: “ Whether these lands are necessary for 
the corporation, is a question that can only arise in a pro- 
ceeding instituted by the State against the city for abusing 
her right to purchase lands. The city had a power to pur- 
chase; if that power has been exceeded, then it has been 
violated, and the city charter may be forfeited in a suitable 
proceeding; and until that is done she would hold the land. 
The city may hold lands outside of the city for certain pur- 
poses. Shall she be compelled to contest with every occu- 
pant who may get possession of them her right to take and 
hold lands?’ There being a right in the city to purchase, 
if there is a capacity m the vendor to convey so soon as a 
conveyance is made there is a complete sale; and if the 
corporation in purchasing violates or abuses the power to 
do 80, that is no concern of the vendor or his heirs. It 18 
a matter between the Stateandthecity. * * The 
city is duly incorporated with authority to hold, purchase 
and convey such real estate as the purposes of the corpora- 
tion may require, and if in holding and purchasing real 
estate she passes the exact line of her power, it belongs to 
the government of the State to exact a forfeiture of her 
charter, and it is not for the courts in a collateral way to 
determine the question of misuser by declaring void con- 
veyances made in good faith.” The doctrine of this case 
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has been followed and re-affirmed in the following cases : 
Kinealy v. St. Louis, K. C. & N. R’y Co., 69 Mo. 663 ; Mar- 
tindale v. Kansas City, St. J. & C. B. R. R. Co., 60 Mo. 510; 
Union Nat. Bank v. ITunt, 76 Mo. 489; Shewalter v. Pirner, 
55 Mo. 218; Land v. Coffman, 50 Mo. 248. In the case of 
Martindale v. Railroad Co., it was said by Judge SuErwoop, 
speaking for the court, “that the only exception to the rule 
which prohibits collateral inquiry by a private citizen into 
the supposed illegal acts of a corporation is when express 
legislative permission is granted.” If the principle an- 
nounced in these cases needed vindication, it would be 
abundantly sustained by numerous adjudications of other 
courts of the lughest respectability. 

Applying the principle thus declared to the case before 
us, and the right of plaintiffs to maintain the present pro- 
ceeding cannot be upheld. The Union Depot Ilorse Rail- 
road Company had the undoubted power to receive grants 
of the right of way, and the common council, by virtue of 
the city charter, the unquestioned power to bestow upon 
said company the right of way for the purpose of construct- 
ing and operating its road on such streets as might be nec- 
essary for its operation from the junction of Main and 
Delaware streets to the Union Depot and thence to the 
Union Stock Yards in West Kansas City, as far at least as 
the State line, and if the corporation in accepting the mght 
of way and receiving authority to construct its road on 
Eighteenth street, passed the exact limits of its power and 
accepted a right of way over a particular street not neces- 
sary for the construction of its road from the junction of 
Main and Delaware to the Union Depot and Stock Yards, 
it is for the State alone to interfere for such abuse of 11s 
corporate authority. 

It is also contended by counsel that the failure of the 
Union Depot Railroad Company to complete its road on 
. ‘ Sant ef Eighteenth street within one year after the 





right of way by 


condition preeed. right of way granted in the ordinance had 


breach. * *°* been accepted by said company, operated 
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as a forfeiture of the right. This argument is based on 
section 6 of said ordinance, which is as follows : 

Section 6. The said company shall have their road 
completed over all the streets and parts of streets where 
they are granted a franchise by this ordinance, within twelve 
months from the acceptance by said company of the pro- 
visions hereof, provided that if they shall be hindered by 
any legal process or by the city, the time they are so hin- 
dered shall not be counted, and in case of failure to have 
the same completed as aforesaid, or, 1f they shall willfully 
violate any other provision of this or the general ordinances 
of the city, the common council may take away their fran- 
chises by a two-thirds vote; provided that said company 
may contest such declaration of forfeiture in the courts of 
competent jurisdiction. 

The condition contained in the above section being a 
condition subsequent, the right of way, when accepted by 
the company, vested at once, subject to be defeated, at the 
election of the city, by a two-thirds vote of the common 
council, for a breach of the condition. The forfeiture of 
the right of way which the city (if not estopped by its acts 
of acquiescence and encouragement) might have declared 
ona breach of the condition, cannot be taken advantage of 
by private parties, 1t being a matter of contract between 
the city and the corporation, for the breach of which the 
city alone can complain. This doctrine is distinctly stated 
in the cases of Knight v. Kansas City, St. J. & C. BR. R. 
Co., 70 Mo. 231, and A. § P. L. PR. Co. v. City of St. Louis, 
66 Mo. 228. In the case last cited the rule laid down in 
the case of Brooklyn Central R. R. Co. v. Brooklyn City R. R. 
Co., 82 Barb. 364, was approvingly quoted, it being there 
said: “If the Central company claim that the common 
council have the right to annul or impair the grant to the 
City company for the breach of the condition to complete 
the work in a given time, it encounters this impediment: 
The condition to complete within a given time, is one of 
those eer yan in law as conditions subsequent. The 

41—79 
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effect of a deed with a condition subsequent is to vest the 
estate in the grantee subject to be defeated by his omission 
to perform the condition. The omission does not ipso facto 
determine the estate, but exposes it to be determined at the 
election of the grantor.” 

It is further insisted that by virtue of section 8 of the 
amended charter of Kansas City, (Laws 1875, p. 209,) the 
3. municrpatcorro- right of defendant to construct its road on 


RATION: Impair- 
ment of contract Eighteenth street was taken away, because 


rights: constitu~ 

tional law the consent of the property owners owning 
a majority in front feet of the property fronting on said 
street had not been obtained. So much of said section as 
is material in the consideration of the question raised, is as 
follows: ‘Nor shall said city council grant the right of 
way over or along any street in said city to any street or 
horse railroad company for the construction of a horse rail- 
road without the consent of the property owners owning a 
majority in tront teet of the property fronting on said street 
between the points on such street where such foad is pro- 
posed to be constructed, nor shall any street railway here- 
after be constructed or laid down without such consent.” 
Conceding for the argument, without deciding the point, 
that this section was intended to prohibit the construction 
of any street railroad, after the passage of the law, on any 
street without the consent of the property owners along 
said street, the question then arises, was it within the power 
of the legislature so to amend the charter as to take 
away a right which had already vested to construct a street 
railroad on a street, when no such consent of the property 
owners was a condition precedent to the vesting of such 
right. It is conceded that under the charter of Kansas 
City, as 1t existed prior to the passage of the act of 1875, 
supra, the common council was fully empowered to grant 
to any person or corporation the right of way over any of 
its streets for the purpose of constructing and operating a 
street railroad, without the consent of the owners of prop- 
erty along said streets. It is also conceded that the com- 
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mon council passed the ordinance granting to the Union 
Depot Railroad Company the right of way over all the 
streets mentioned therein, and it is shown by the record 
before us that defendant promptly accepted the grant and 
constructed over three mules of railroad on all the streets 
mentioned, (at the cost of many thousand dollars,) except 
on Eighteenth street from the eastern limits of the city west 
to Main street, and except on Main street from Eighteenth 
street north to Eleventh street. 

Basing our conclusion upon the above facts, we are of 
the opinion that when the grant of the right of way on 
said streets was accepted by the said cOmpany, and more 
than three miles of road actually constructed, the mght of 
way on all of said streets became a vested right which 
could not be impaired or taken away by legislative enact- 
ment. State ex rel. v. Miller, 66 Mo. 329; State v. Miller, 
50 Mo. 129. In the above case of State ex rel. v. Miller, su- 
pra, it was held that public corporations are the auxiliaries 
of the State in municipal government, and neither their 
existence nor their privileges rest upon anything like a con- 
tract between them and the legislature; but when such a 
corporation, by authority of the State, contracts with a 
third person whereby rights become vested in such person, 
they cannot be divested by the State; such a contract is 
pro hac vice the contract of the State, and if imperfectly 
made, can be validated by it, and when so validated, cannot 
be violated by the State. 

It is also argued that the Union Depot Horse Railroad 
Company had no power to mortgage its right of way, and 
¢ CORPORATION that, therefore, Dye, who purchased the 
right of way. right of way at the sale made under the 
deed of trust or mortgage, could not and did not acquire 
said right, and that consequently his deed to defendant was 
inoperative to convey the same to defendant. This position, 
we think, is answered by section 706, Revised Statutes, 
which, among other things, provides “that every corpora- 
tion as such * * has power to hold, purchase, 
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mortgage or otherwise convey such real and personal estate 
as the purposes of the corporation may require, as * 
and also to take, hold and convey such other property, real, 
personal and mixed, as shall be necessary for such corpora- 
tion to acquire in order to obtain or secure the payment of 
any indebtedness or lability belonging to the corporation.” 
The right of way acquired over Eighteenth street was an 
incorporeal hereditament, and, therefore, property, and the 
right to mortgage it was full and complete under the stat- 
ute. The cases to which we have been cited as to the vend- 
ibility of a corporate franchise—that is the right to be, 
have no application to the vendibility of a property right, 
the sale or mortgage of which is expressly authorized by 
statute. 

Judgment reversed and bill dismissed. All the judges 
concur, except Judge Ilenry. 


In the case of Bowman v. The Kansas City Horse Railroad Company, 
the same points were decided as in the foregoing case, Norton, J., de- 
livering the opinion. Karnes & Ess for appellant; Pratt, Brumback & 
Ferry and Traber & Gibson for respondent. 





Lone v. Lona, Appellant. 


1. Pleading: GENERAL DENIAL, SPECIAL PLEAS. This court is not pre- 
pared to say that in drawing an answer or reply counsel may not 
employ both a general denial and special pleas, but does hold that 
when both are employed the denials ought to be so framed as to 
leave no doubt in the mind of the court, and the adverse party, as 
to what is denied and what admitted. Hence, where a reply, be- 
sides pleading specially to an answer which contained numerous 
averments of fact in several counts, denied “ each and every allega- 
tion of the answer not herein admitted or otherwise pleaded to; ° 
Held, that it was bad, because it imposed upon the court and oppos- 
ing counsel the duty of going through the answer step by step to 
discover what was denied and what admitted. The plaintiff ought 
to have been compelled to make it more certain. 


A Question of Presumption. A deed of trust, in evidence in this 
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case, given to secure the payment of several principal notes and 
interest coupons, bore date December 18th, 1875, and was delivered 
December 30th, 1875. It recited that the notes were of even date 
with itself, and were payable respectively in four, five and six years 
after date, with interest at the rate of ten per cent per annum from 
their respective dates, and also that ‘the first payment of interest 
on each of said notes is to be made on the Ist day of April, 1876, 
for the period ending on that day, and thereafter the interest is to 
be paid semi-annually on the Ist days of October and April in each 
year until the last payment, according to the interest coupons thereio 
annexed.” It also appeared in evidence that all the interest was 
paid upto April Ist, 1877; and it being a material question what 
was the date of maturity of the next coupon, and none of the cou- 
pons being in evidence; Held, that it woulébe presumed that the 
next coupon matured either on the 18th or the 30th of December, 
1877, rather than the Ist of October, 1877. 


Deeds of Trust, sale under. A sale under a deed of trust given 
to secure the payment of a debt and authorizing sale when the debt 
is due, is absolutely void and passes no title if made before the debt 
becomes due. 
Obligations to Secure Loans of Foreign Corporations: sTaRE 
pecisis. If it were res integra, it ought to be held that any obliga- 
tion given to secure the repayment of a loan of money made by any 
foreign corporation or unincorporated banking company in this 
State, is void. A true construction of the Banking and Illegal Cur- 
rency Act requires such a holding. But since this court in the case 
of The Connecticut Mutual Life Ins. Co. v. Albert, 39 Mo. 181, decided 
in 1866, held otherwise, considerations of justice and good faith 
toward creditors who have dealt on the strength of that decision, 
forbid the application of this construction tothem. Per Puuips,C. 

Hoven, C. J., and Norron, J., adhered to the decision in Conn. 
Mut. L. Ins. Co. v. Albert. 

Henry Anpv Ray, JJ., expressed no opinion. 
Trustees. No party interested in a debt secured by a deed of trust 
ought to be a trustee in the deed, nor ought the son of a party— 
certainly not without the debtor’s knowledge of his interest and 
consent to his appointment. 


Appeal from Adair Circuit Court—ITlon. ANDREW ELLIson, 


Judge. 


REVERSED. 








0. D. Jones for appellant. 
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Wilson & Cover tor respondent. 


Purirps, C.—This 1s an action of ejectment for the re- 
covery of about 470 acres of land. The answer is volu- 
muinous, containing many counts. It will only be necessary 
to a proper understanding of the opinion, to give the sub- 
stance of the matters of defense. 

The first count, alleges that plaintiff claimed the land 
under a deed of quit-claim from one Goodman, who pur- 
chased at a trustees’ sale made under a deed of trust given 
by defendant to C. Il. and W. B. Bull, as trustees, to secure 
to L. and C. I. Bull, of Quincy, Ihnois, a certain sum ot 
money; that by the terms of said trust deed the trustees 
were seized and empowered to convey, as “ joint tenants, 
and not as tenants in common;” that although said trustees 
joined in the advertisement of the land for sale, only one 
of them in fact was present at and conducted the sale alone; 
whereat the said Goodman became the pretended purchaser, 
through L. Bull, one of the cestui que trusts ; that the trustee 
who conducted the sale was the son of one of the benefi- 
ciaries in the debt secured, and conspired with the benefi- 
ciaries to sell said property in bulk and at an unseasonable 
hour, when no bidders but one was present, and he, one of 
the said Bulls, and that the property was sold at about one- 
third of its value; that afterward both trustees made the 
deed to said Goodman, falsely reciting therein that both 
trustees were present at and conducted the sale; that said 
Goodman was not present at the sale, and the deed was 
made to him fraudulently to make it appear that he was 
an innocent purchaser; that the said trustees were both 
interested in the debt, one as a party named, and the other 
as a silent partner. 

The second count alleges that on and prior to the 18th 
day of December, 1875, the said cestui que trusts were doing 
business as bankers at Quincy, Illinois, and as such foreign 
bankers they opened an agency at Edina, in this State, in 
the office of Linville & Bowen as their agents, who were 
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appointed thereto by said banking association to make 
loans, ete., for them in this State, and did, through them, 
make loans of bank notes and money in this State to divers 
persons to the amount of $100,000, paying out the same by 
- drafts and otherwise through their said agents; and did 
exact and charge large rates of usurious interest therefor; 
that defendant, through said agency, borrowed of said Bulls 
the sum of about $4,000, for which he gave the deed of 
trust aforesaid ; that about the 27th day of November the 
said trustees proceeded to make the sale aforesaid as for a 
pretended fgrfeiture ; that the plaintiff took said land from 
said Goodman under a quit-claim deed for the considera- 
tion expressed of $1. The answer then alleges that the 
said note and deed of trust are absolutely null and void 
beeause made in violation of the statute of this State, 
chapter 16 of Wagner’s Statutes, entitled “ Banking—lIle- 
gal Currency.” 

The next count alleges that when defendant consented 
to execute the said deed of trust it was with the under- 
standing and in the belef that disinterested parties would 
be selected for such trustees ; that said Bulls proposed that 
they would prepare the deed and notes, and forward same 
to their said agents at Edina, for signature and execution, 
that defendant 1s only an ordinary farmer, little compre- 
hending the meaning of the numerous conditions put in 
said deed; that relying upon the honesty and good faith of 
said Bulls to place the name of suitable and disinterested 
trustees in said deed, he signed the same not knowing the 
relation of said trustees to the beneficiaries; that said Bulls 
inserted fraudulently, as trustee, the name of Charles IL. 
Bull, one of the beneficiaries, by the designation of “ C, II. 
Bull,” to deceive the defendant, and put in for the other 
trustee, W. B. Bull, who is the son and nephew of the 
beneficiaries respectively; that said trustees were in collu- 
sion with the beneficiaries in said deception, intending to 
do their bidding in the matter of discharging said trust. 
The answer then proceeds to set out in detail how on the 
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day of the sale, the trustee, W. B. Bull, with his father, 
arrived from Illinois, rushed from the depot, and with out- 
ery, and no one present, at an unusual hour, put the land 
up, When the said L. Bull bid the same off at the amount 
of the dcbt and interest and costs; that said Bull then went 
to Illinois, and the two trustees joined ina deed to said 
Goodman, who thereupon made the quit-claim deed to 
plaintiff, who took with full notice, ete. 

The next count sets up, that by the laws of Illinois the 
said banking concern were not permitted to take real estate 





security for such loans, and had no power thereto, ete. 
The reply was made i solido to all the counts, and 

begun thus: “ Now comes plaintiff. and for reply, says he 

denies each and every allegation in said answer not herein 


‘admitted or otherwise pleaded to.” It then proceeded to 





set out the making of the loan of the $4,000, on the 18th 
day of December, 1875, and the delivery of the deed on 
the 30th day of December, 1875; that before the maturity 
of the notes the said Bulls, in the usual course of business 
for valuable consideration, sold and assigned said notes to 
saul Goodman; that said transfer of said notes was betore 
the breach of the conditions of the deed of trust. The 
reply then set up a subsequent sale of this property and the 
purchase thereot by plaintiff under another deed of trust, 
but as that occurred long after ouster laid, and this action 
was begun, it is not necessary to take further notice of it. 

The defendant moved the court to strike out the reply 
for the reason, among others, that it 1s not responsive to 
the issues; that 1t neither confesses nor avoids; that it does 
not reply to each separate count; because the new matter 
constitutes no defense, and the answer is vague and uncer- 
tain and tenders no specific issue for trial. This motion 
was overruled, and thereupon the defendant filed motion 
for judgment on the pleadmgs. This the court also over- 
ruled. 

So much of the evidence as is material to the decision 
of this case will be noticed m the opmon in its proper 
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connection. The court, sitting as a jury, found the issues 
for the plaintiff, and assessed the damages at $500, and 
monthly rents at $50. The defendant has appealed to this 
court. 

I. The reply in this case is bad pleading and ought 
to be discouraged. The reply to new matter in the answer 
is similar to the answer to the petition, and it may contain 
aw general or special denial. Vansant. Plead., 408, declares 


> 


that the “code allows the defendant to eiect whether he 


- 





will answer by a general or special demal, and having 
elected he is bound by it. Ile cannot answer in both ways.” 
Dennison v. Dennison, 9 Vow. Pr. 247, is cited in support. 
We are not prepared to say that both modes of pleading 
may not be employed in the answer or replication, But 
we do not hesitate to hold that when both are employed the 
denials ought to be so framed as to leave no doubt in the 
mind of the court and the adverse party as to what is denied 
and what is admitted. This course not only sharpens the 
issues, but it aids in the preparation of evidence and lessens 
expenses in bringing witnesses to meet matters not designed 
to be controverted at the trial. This reply says: “Plaintiff 
denies each and every allegation not herein admitted or 
otherwise pleaded to.” Then what is admutted or other- 
wise pleaded to? To determine this the opposing counsel 
and the court must go through the pleading analytically, 
step by step, to discover what perchance may be admitted 
or denied. Bliss Code Pleading, section 331, says the 
pleader should so frame the demal as not to leave his ad- 
versary to thus hunt through the plea to see what is or is 
not therein “admitted.” The object of pleading, especially 
under our code, is to form specific and detimte issues of 
fact. When the answer, as in this case, tenders many 
issues of fact in different counts, affecting the integrity of 
plaintiff’s title relied on as the basis of his recovery, he 
ought to answer all the allegations, either by denying or 
admitting them. The reply im this case is of a character 
which a party would employ who cannot conscientiously 
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deny certain averments, and yet lacks the open candor to 
admit, knowing its injurious effect on his cause 1f admitted. 
Hence, being in doubt as to the course of safety, he adopts 
a duplex kind of plea, half denying, half confessing, so 
that he may insist on a Genial or an admission as the one 
or the other may serve him in an emergency on the trial. 
Such pleading is vicious, and should be rectified by motion. 
The court should have so far sustained the motion in this 
case as to have compelled the plaintiff to make certain what 
he denied and what he admitted. The case was tried on 
the merits, however, and we will so review it. 

Il. The deed of trust in question recites that it was 
given to secure the payment of $4,000 represented by three 
promissory notes “of even date of this deed.” The first 
note is for $1,000, payable four years after date; the second 
is for $1,500, payable five years after date, and the third is 
for $1,500, payable six years after date; all of said notes 
“ being payable with interest at the rate of ten per cent per 
annum from their respective dates until due, and at the 
rate of ten per cent per annum after due until the principal 
sums are paid ;” both principal and interest payable at the 
banking house of said Bulls, in Quincy, Illinois. It is then 
recited in the deed of trust “the first payment of interest 
on each of said notes is to be made on the Ist day of April, 
1876, for the period ending on that day, and thereafter the 
interest is to be paid semi-annually on the Ist days of Octo- 
ber and April in each year.” It is thus perfectly clear that 
the provision making the interest payable on the Ist days 
of April and October of each year is not specified in the 
notes or coupons thereto attached, but is of the terms of 
the deed of trust alone, because the preceding part of the 
deed in describing the notes says they bear “interest at the 
rate of ten per cent per annum from their (the notes) re- 
spective dates.” Their date is that of the deed of trust, 
which, as shown by the caption of the deed, is the 18th day 
of December, 1875, or if by the acknowledgment it would 
be the 30th day of December, 1875, and that, too. is the 
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day the answer alleges the deed was delivered. The trustees 
.were authorized to sell on the default of the debtor to “pay 
any of the principal sums or any installment of the interest 
thereon at the respective times when each and every one 
of them shall become due and payable by the tenor and 
effect of said notes and said omginal interest coupons.” 
The deed requires thirty days’ notice of the sale to be given 
by one insertion in some newspaper of Knox county; sale 
to be made at the town of Edina. Neither the notes nor 
coupons were put in evidence by the plaintiff. The pre- 
sumption of law is, (aside from the positive recital in the 
deed that the notes are “ payable with interest at the rate 
of ten per cent per annum from their respective dates until 
due,”’) that the coupons bore the same date as the notes, as 
they represented the amount of the annual interest on the 
notes. And this presumption is furthermore to be indulged, 
because if the notes had shown on their face by the cou- 
pons the interest was to be paid twice inside of one year at 
ten per cent per annum, they would have been usurious 
and contrary to law on their face. Certainly so by the law 
of Missouri, where the contract was made, and if by the 
law of the place where made payable, the matter is to be 
tested, it does not help the plaintiff, for in the absence of 
proof as to what the law of the state of Illinois is on this 
subject, the common law would be presumed to be in force 
there. Meyer v. McCabe, 73 Mo. 236. 
By the “terms and tenor” of the notes and coupons 
en the interest would not begin to run before the 18th 
day of December, 1875, if then. The evidence shows, with- 
out dispute, that the interest was all paid up to the Ist day 
of April, 1877. According to the “terms and tenor of the 
notes and coupons,” there could not have been any default 
prior to the 18th day of December, 1877, which, under the 
provisions of the deed of trust, would have worked a breach 
of the conditions so as to authorize an advertisement and. 
sale before the 17th day of January, 1878. Yet the plead- 
ings and evidence show that the sale im question was made 
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on the 27th day of November, 1877. The sale was, there- 
fore, void, and the trustees’ deed passed no title. itel-, 
george v. Mutual LTouse Building Asso’n, 69 Mo. 55, and au- 
thorities cited. The insfruction asked by the defendant at 
the conclusion of the plaintiff’s evidence, in the nature of 
a demurrer to the evidence, should, therefore, have been 








given. 

III. It is insisted by defendant, and argued with 
marked ability, that the note and deed of trust given to 
secure it are absolutely void, as having been made in con- 
travention of the provisions of chapter 16, Wagner's Stat- 
utes, respecting banking and illegal currency. If this 
question were res integra and rested with me for determina- 
tion, I should feel compelled to hold as requested by defend- 
ant. This phase of said statute came before this court for 
construction in the case of the Bank of Louisville v. Young, 
37 Mo. 398. It is true the notes brought by the president 
of the bank and loaned in the State were principally of the 
issues of that bank. Section 14 of the statute of 1855, 
under which the decision was made, corresponds with sec- 
tion 9 of Wagner’s Statutes. Wagner, J., in delivering the 
opinion of the court, said: “ The obvious intention of the 
act was to exclude certain associations of persons, foreign 
corporations, from coming in competition with the author- 
ized banking establishments of this State, and to prevent 
their circulating depreciated currency. And with this view 
it makes utterly void all bonds, bills or notes or other in- 
struments of writing securing the payment of any money 
or bank notes loaned or advanced by any foreign corpora- 
tion or unincorporated banking company situated or located, 
or which is doing business by its officers or agents, within 
this State.” This question next came before this court in 
the case of Connecticut Mutual Life Ins. Co. v. Albert, 39 
Mo. 181. Fagg, J., who delivered the opinion of the court, 
seemed to think the decision in the Louisville Bank case, 
supra, was justified by reason of the fact that the loan was 
made of notes of the bank’s own issue. The conclusion 
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reached by him was, that the statute was aimed alone at 
the prevention of the circulation of depreciated bank cur- 
rency in this State, and did not interdict foreign corpora- 
tions and unincorporated banking companies from doing 
business as such within this State “with lawful money of 
the country.” 

With this opinion I have never been able to agree. It 
is, In My Opinion, opposed to the plain letter of the statute, 
and is a substitution of the judicial mind for that of the 
legislative. The plain reading of the statute of 1855 in 
connection with the subsequent revisions, shows clearly 
that the legislature was dealing with two distinct subjects. 
One was the prevention of the circulation of illegal or de- 
preciated currency in the State, and the other was to pre- 
vent foreign corporations and unincorporated banking 
companies from coming into competition with our home 
institutions in doing a banking business within this State. 
So the first five sections of the act dealt with the subject of 
currency, While the succeeding sections dealt with that of 
banking. The 7th section of the act of 1855, giving the 
banking business exclusively to the State bank and its 
branches, shows clearly what the legislature meant, and 
struck at in the succeeding sections. It is intolerable to 
believe that while the legislature thus smote every other 
corporation within the limits of the State “ hip and thigh,” 
save one, it intended to let in all foreigi corporations and 
unincorporated banking companies by agents and other- 
wise, to do all the banking business they pleased without 
State or local license, and without contributing one dollar 
to the revenues of the State, provided only they dealt “ in 
the lawful money of the country.” No home corporation, 
save one, by the explicit language of the 7th section, was 
permitted to lend or collect the “ lawiul money of the coun- 
try,” but according to the learned judge all foreign bank- 
ing companies in Illinois, and all the insurance companies 
of Connecticit might establish banking institutions in 
every county in the State, loan money and have the process 
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of the courts of the State to collect their notes and enforce 
their “ instruments of writing ” taken for their security. 
The 6th section of that act should, on the rule of nos- 
citur a soci/s, be read in connection with the 14th section— 
the 9th of Wagner’s Statutes. By that section the legis- 
lature declared that “all bonds, ete., or other instruments 
of writing, securing the payment of any money or bank 
notes loaned or advanced by any foreign corporation or un- 
incorporated banking company, dog business by its officers 
or agents within this State, to such corporation or unin- 
corporated banking company, or to any corporation or per- 
son, Whether such bond, note, ete., or instrument of writ- 
mg, be made payable or made to secure the payment of 
such loan of money, (‘lawful money, of course,) or bank 
note., etc., shall be taken and held as utterly void and of 
no effect.” It does not make any difference that the bond 
or note or instrument of writing was made to secure “ law- 
ful money of the country,” for the section uses both terms 
“money or bank notes.” There is no room tor construe: 
tion, in my opmion. No distinction whatever is made in 
the sweeping phraseology of tlus section between depre- 
ciated currency and the “lawful money of the country.” 
The legislature struck for the home bank, and they intended 
to bar the ports of the State agaist every foreign mcorpo- 
rated and banking craft, no matter under what colors it 
sailed. In the succeeding revisions of the statute, the 7th 
section and its corollaries were omitted, because the legis- 
lature desired no longer to protect the State bank. Other 
local banks were pernutted, and the national banks came, 
under federal power and license, to occupy the field of cur- 
rency and banking. But the other provisions of the stat- 
ute were left m full-armed vigor, unshorn of one hair of 
their strength nor abated in one letter of the original pur- 
pose. And it is not unworthy of observation that since 
the currency of the country 1s now turmished by the gen- 
eral government in legal tenders and national bank notes, 
the necessity for the provisions of this statute, so far as it 
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pertains to the prevention of the circulation of a depre- 
ciated currency, has no practical office to perform. And if 
this statute, as it to-day stands in our latest revision, has 
any practical office, it is toward the foreign corporations 
and banking institutions of other states. Judge Wagner 
recognized the true interpretation of this statute when he 
said, in the opinion herein named, that its “ obvious intense 
tion was to exclude certain associations of persons, ete., 
from coming in competition with the authorized banking 
establishments of this State, and to prevent their cireulating 
depreciated currency.” Ile did not mean that the foreign 
institutions were prohibited if they vtame only to circulate 
depreciated currency. For he says it was to exclude them 
from “coming in competition with the authorized banking 
establishments of the State, and to prevent their circulat- 
ing depreciated currency.” It would have been the veriest 
nonsense to write about “ competition with the authorized 
banking establishments of this State” in circulating depre- 
ciated currency—a thing utterly prohibited in the’ State 
and outlawed. 

The foregoing is but an outline of the reasons which 
influence my construction of this statute. If the construe- 
tion were now to be settled the argument is susceptible, in 
my opinion, of irrefragable demonstration. As to the sug- 
gestion in the case criticised, that a contrary construction 
would drive out of the State foreign capital, it would be a 
sufficient answer to say that it is not a judicial question. 
It is one solely of legislative policy. The ports of the State 
have ever stood wide open tor individual capital, that which 
comes to seek protitable investment, to build up, and bless 
the community. But that which comes merely to take 
away What was brought with usurious exactions for its 
short tarry, is of questionable advantage to any commu- 
nity. 

Tam constrained from applying what I think is the 
proper construction of this statute to this case out of con- 
siderations of justice and good faith toward creditors. who 
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have, on the faith, perhaps, of a long accepted construction 
of a statute, made contracts and advanced money based 
thereon. The decision criticised was rendered in 1866. It 
has never been reversed. Nine years had elapsed since its 
delivery when this loan was made, and seventeen years 
have passed since it was declared to be the intent of the 
statute. Chancellor Kent said: “Even a series of decis- 
ions is not always conclusive evidence of what is law, and 
the revision of alecisions very often resolves itself into a 
mere question of expediency, depending upon the consid- 
eration of the importance of certainty in the rule, and the 
extent of property to be affected by it.” The principle is 
also well expressed by the learned and wise judge deliver- 
ing the opinion in the Ohio L. I. & T. Co. v. Debolt, 16 
Ilow. (U. 8.) 416: “The safe and true rule is, that if the 
contract when made was valid by the laws of the State, as 
then expounded by all the departments of the government, 
and administered in the courts of justice, its validity and 
obligation cannot be impaired by any subsequent action of 
legislation or decision of its courts altering the construction 
of the statute.” The proper limitation to the doctrine of 
stare decisis is, that when they can be used only as instru- 
ments of wrong and destruction “ error ceases to be sacred, 
and principles and truth ought to be re-asserted.” It is not 
improbable that large sums of money are similarly loaned 
in this State on the faith of the decision in the case referred 
to. The spirit of conservatism and good faith which should 
ever influence in the administration of justice, incline me 
to leave this matter as to existing contracts undisturbed. 
O.V.§ S.W. R. R. Co. v. County Court of Morgan County, 
53 Mo. 158. 

IV. The trustees named in the deed of trust were 
parties directly in interest. They ought not, without the 
consent of the debtor, to have been trustees. The trustee 
acts for both parties. The law exacts of him the utmost 
good faith and strictest impartiality. He should, in the 
pertormance of his trust, have no personal interest to sub- 
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serve nor any friends to accommodate. The record in this 
‘ase tends to show that the beneficiaries in this deed of 
trust inserted the name of one of themselves and the son 
of the other, (and he, an interested party in the debt,) with- 
out the knowledge of the defendant, or at least without his 
knowledge of their relation to the debt. The conduct of 
the trustee, who alone conducted the attempted sale, was 
not without criticism as to its fairness and manner. Both 
of the trustees, by reason of being non-residents of the 
State, are beyond the jurisdiction of the courts of this State, 
to whose chancery supervision such trustees in the exercise 
of their office should ever be subject. But, situated as the 
case now is, any further proceedings to effectuate the trust 
will necessarily have to be had through a court of equity 
where all these questions can be adjudicated, and any un- 
fairness or unnecessary sacrifice of the property, if sale be 
made, be prevented or guarded against, under the supervis- 
ing eye of the chancellor. 

It follows, from the second ground predicated in this 
opinion, that the judgment of the circuit court is reversed. 
And it not appearing that any supersedeas was had and 
made in the case, the cause is remanded to the circuit court 
with special directions to restore to the defendant all things 
he may have lost by reason of the judgment rendered 
herein; and if it appear to the said circuit court from the 
writ, if any, of possession issued on said judgment, that 
the plaintiff has been placed in possession of the demanded 
premises, then the circuit court will at once issue its proper 
writ of restitution restoring the defendant to the possession 
of said premises, and then dismiss the plaintiff’s action 
herein. <All concur, 

This opinion was adopted as the opinion ot the court, 


and judgment was ordered to be entered accordingly ; 
Hoven, C. J., and Norton, J., concurring in the result. 


Nortoyx, J.—The plaintiff's right to recover in this 
42—79 
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case Was resisted by defendant on two grounds: Ist, That 
plaintiff, by virtue of the sale made under the deed of trust, 
acquired no title to the premises in dispute because at the 
time said sale was made no such breach of the conditions 
of the deed had occurred on the part of the grantor as 
under the provisions of said deed authorized a sale of the 
mortgaged premises. 2nd, That the note and deed of trust 
which was given to secure it, were void, because they were 
in contravention of the provisions of chapter 16, Wagner's 
Statutes, concerning banking and illegal currency. 

I place my concurrence in the opimon reversing the 
judgment and dismissing the petition, on the sole ground 
that the first of the above defenses was clearly made out, 
as the evidence satisfactorily shows that by the terms of the 
deed of trust the sale of the land was wholly unauthorized 
at the time it was made, and the deed executed by the 
trustees in virtue of such sale, was for that reason inettect- 
ual to pass title to the land sold. The first of the above 
defenses being thus clearly established, it left plaintiff with- 
out any standing in court, and fully justifies the reversal 
of the judgment and the dismissal of the suit. 

My concurrence does not extend to nor sanction the 
criticisms contained in the opinion (they being at most but 
expressive of the views of the writer), in respect to the 
ruling of this court in the case of Connecticut Mutual Life 
Ins. Co. rv. Albert, 389 Mo. 181, where it was held that a for- 
eign corporation not engaged in the business of banking, 
may lawfully make loans of its money im this State, and 
that such loans were not in contravention of the act relat- 
ing to banking and illegal currency. This was held with 
reference to a foreign insurance company doing business in 
this State. The decision was promulgated in 1866. Since 
that time, with this decision before it, the general assembly 
has enacted a very complete system of laws for the regula- 
tion of insurance companies, embracing both home com- 
panies and foreign companies doing business in this State, 
and I find nothing in these enactments which denies the 
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night either to home companies or foreign companies, doing 
business in this State, to loan money on real estate security ; 
but on the contrary, many }rovisions which, 1f not ex- 
pressly, by necessary implication, recognize such mght. Se 
the following sections of Revised Statutes : 6005, 6003, 6004, 
5970, and kindred sections. 

In the views herein expressed Hoven, C. J., concurs. 


“in Motions Jor R hearing. 


Ifenry anp Ray, JJ.—These motions were filed out of 
time, but inasmuch as the judgment of the court is under 
its control until the adjournment of the term at which it is 
rendered, an error committed in a cause may be corrected 
at any time during the term at which it occurred. Our 
rule requires a party asking a rehearing, to file his motion 
Within ten days after the rendition of the judgment, and, 
if filed within that time, it is our duty to consider it; if 
filed after that time has elapsed, it is at our option whether 
we consider it or not. 

The judgment in this eause was clearly and distinetly 
based upon the ground that no default had occurred on the 
part of the mortgageor which authorized a sale of the mort- 
gaged premises by the trustees named in the deed. This 
is the sole ground upon which the judgment was reversed. 

Commissioner Philips, in his report, speaking for hin- 
self, states that “if this question were res (nfegra, and rested 
with me for determination, I should feel compelled to hold, 
as requested by defendant, that the loan was in violation of 
the statute,” ete., and then proceeds to make a brief argu- 
ment in support of that view. By no just rule of construc- 
tion can we, by our concurrence, be held to have decided 
any other than the precise question upon which the judg- 
ment was rendered, or to have ruled upon a question ex- 
pressly excluded trom the ruling by the opinion itself. We 
concurred in the opmion on the point decided, but gave no 
consideration to the other questions discussed by the com- 
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missioner. With respect to those questions, no examination 
of the statute, or the decisions of this court construing 
it, was made by us, because we deemed it unnecessary to 
pass upon them, the decision being so distinctly based upon 
the other ground, relating to a breach of the condition of 
the mortgage. The commissioner so guarded the expres- 
sion of his opinion, so frequently declared that he but ex- 
pressed his individual views, that we did not suppose that 
our concurrence would be construed as committing us to 
those views. We had no occasion, as we then thought, to 
pass upon those questions. It is certainly not now neces- 
sary to the determination of the cause, or of these motions, 
to doso. Wedo not see how, upon these motions, those 
questions can now be considered as properly before us for 
determination. The reasons why we did not, when passing 
upon the commissioner’s report, consider them, are, in our 
opinion, of equal if not greater force to forbid it now. We 
are entirely satisfied that a correct conclusion was reached 
on the question upon which the decision turned, and, there- 
fore, think that the rehearing should be denied. 








Suerwoop, J.—I concur in overruling the motions for 
a rehearing on these grounds: Ist, There was no necessity 
for filing them, as it is quite apparent that in the opinion 
delivered no former opinion of this court was overturned. 
2nd, One of the motions was filed out of time and by 
strangers to the record, and the other motion, though filed 
by a party to the record, was not filed in time. 3rd, A 
great clamor has been made about the opinion, and I am in 
favor of denying the motions on that distinct ground, re- 
gardless of all other considerations. The days of any court 
ought to be numbered whenever it yields by the tithe of a 
single hair to any other considerations except those arising 
upon the record. 
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THE State ex rel. Iunt, Collector, v. Sack, Appellant. 


Back Taxes: sv1T TO ENFORCE: PROPER DEFENDANT: “OWNER” OF LAND: 
costs. Ina suit to enforce the State's lien for taxes, the person 
who appears by the record of deeds to be the owner of the land, is 
properly made defendant, in the absence of notice that some other 
person isthe true owner. In such case, if the true owner would 
redeem pending the suit, he must pay all the costs from its institu- 
tion. 


Appeal from Johnson Circuit Court—Hox. Noau M. Givay» 
Judge. 


AFFIRMED. 


W.W. Wood for appellant. 
W. IL. Brinker for respondent. 


Martix, C.—This was a suit by a county collector for 
back taxes, and was instituted on the 29th day of July, 
1879. It was in the first instance brought against Johnson 
Stultz as owner of the delinquent land. Ile being a non- 
resident, constructive service by publication was ordered 
and made. Upon this service a judgment by default was 
rendered against him in the sum of $13.32, which was the 
aggregate amount of taxes due tor the years 1869, 1871, 
1872, 1873, 1874 and 1877. This amount was adjudged a 
lien upon the land, and its enforcement ordered by execu- 
tion. At the same term of the court this judgment was 
set aside, G. II. Sack, appellant, was made a party defend- 
ant, and a summons for him was issued returnable to the 
next term of the court. This summons, and the return 
upon it, were, on motion of Sack, quashed for the reason 
that his name had not been introduced into the petition. 
The petition was amended on leave of court, and Sack filed 
his answer admitting the assessment and levy and denying 
the ownership as alleged. He claimed the ownership as in 
himself and averred that Stultz had no interest in the land 
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whatever. Ile further stated in his answer the steps which 
had been previously taken in the case against Stultz and 
pleaded as a defense that he had deposited with the clerk 
of the court $16.45 for payment of the delinquent taxes, 
interest, penalties, fees and commissions, together with all 
costs for which he was liable in the suit, and alleged that 
the plaintiff had refused to accent the amount and dismiss 
the case. 

At the trial it was admitted that the amount so aepos- 
ited covered the taxes due, with interest, penalties and all 
costs which had accrued since defendant Sack had been 
made party, as well as the costs of making him a party. 
The court rendered judgment for the amount so due, and 
for all costs which had accrued from the date of the insti- 
tution of the suit against Stultz. From this judgment the 
defendant Sack has appealed. It appears from the evi- 
dence that Stultz had been the owner of the land prior to 
1870; that on the 20th day of April, 1870, it was purchased 
by A. W. Ridings at an execution sale, upon a judgment 
against Stultz and in favor of said Ridings. On the 13th 
day of October, 1879, the defendant Sack acquired the 
property at a sale by the public administrator in charge of 
the estate of said Ridings, deceased. Neither of these 
deeds had been recorded. 

The only question in the case for our consideration is, 
whether the collector should have accepted the tender 
which covered the debt, interest, penalties and all costs 
which had accrued in the suit, except while it stood against 
Stultz alone and before the joinder of Sack. The law re- 
quires the owner or party interested to pay all costs of the 
suit, when he seeks to redeem or to discharge the lien for 
taxes after suit brought. This of course means a suit 
brought as required to be brought by the act which author- 
izes it. If the suit was properly instituted against Staltz 
as the owner of the land, then Sack, as a person interested 
therein, could not discharge the tax lien by a tender or de- 
posit of less than the whole costs of the suit from its com- 
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mencement. If it was not properly instituted against him, 
and could not have resulted in binding the land with a 
valid judgment for the taxes, then Sack could have dis- 
charged the lien without paying the costs of such proceed- 
ing. Such costs would not be properly chargeable against 
the land. It thus appears that while the immediate con- 
troversy in this case relates to a few dollars of costs, the 
point in dispute cannot be disposed of without deciding a 
very important question under the Revenue Act of 1877. 
That question is, whether the lien for taxes can be enforced 
by a suit, in which the defendant isythe owner of the land 
according to the records for the registry of conveyances, 
but who is not the owner, having ceased to be such by 
virtue of sufficient conveyances before suit brought, but 





which have never been recorded. 

If this was a case of first impression in this State, I 
would certainly be inclincd to regard this suit as not prop- 
erly instituted under our Revenue Act, which requires suits 
for the enforcement of tax liens to be brought against the 
owner of the land. R. 8S. 1879, § 6837. But as the Su- 
preme Court in the recent case of Vance v. Corrigan, 78 Mo. 
94, under a statute or charter requiring suits for the enforce- 
ment of liens for special taxes to be brought against the 
owner of the land, held that a suit could be brought and a 
valid judgment rendered against the land by making the 
record owner defendant, the question can hardly be re- 
garded as open in this State any longer. In that case the 
court says, Hloven, C. J., rendering the opinion: “ We are 
of opinion that the provision of the charter requiring the 
suit to be brought against the owner of the land, does not 
mean that it must, in order to render the judgment valid, 
be brought against the real owner, although holding by an 
unrecorded conveyance, but it means that suit must be 
brought against the person appearing by the registry of deeds 
to be the owner, in the absence of notice to the contrary.” 
As the suit in this ease was brought against the person ap- 
pearing by the registry to be the owner of the land, the 
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real owner, by virtue of unrecorded deeds, and in the ab- 
sence of notice to that effect, will have to pay all the costs 
in the suit in order to relieve his land from the tax lien. 
Such was the position of Mr. Sack. 

All concurring, the judgment is affirmed. 



























Watker’s ApMINIsTRATOR V. DEaver ef al., Appellants. 


1. Pleading: perect or parties. Where a defect of parties defend- 
ant is apparent on the face of the petition, (as where the suit is 
against heirs when it should be against the administrator, ) advantage 
must be taken of it by demurrer. It will be deemed waived if de- 
fendants answer, even though they insist on the defect in their an- 
swer. 


2. Covenants: action AGAINST HEIKS. Where a breach of covenant 
occurs after the covenantor has died and his estate has been fully 
administered, the covenantee is not driven to a new administration 
and a suit against the administrator de bonis non, but may man.tain 
an action against the heirs direct, and they will be liable to the ex- 
tent of assets descended. 


3. Married Woman: JvpGMENT AGAINST: HER REMEDY. This court 
will not reverse a judgment against a defendant on the ground that 
she is a married woman, when that fact appears only by the caption 
of the petition. The caption is mere descriptio personae. If she is in 
fact a married woman, she has her remedy by writ of error coram 
nobis. 


4. Covenants against Incumbrances: power: DAMAGES. An out- 
standing dower interest existing at the date of a conveyance, consti- 
tutes a breach of a covenant “to defend and warrant against all 
persons, claims, liens, titles and incumprances.”” The breach occurs 
as soon as the covenant is made; but until there is an actual loss or 
eviction, or its equivalent, the damages recoverable are only nomi- 
nal. The covenant runs with the land, and where possession is 
given, enures to the benefit of a subsequent grantee. 





5. : . The liability of a covenantor to indemnify against 
a claim for dower must be determined by the law in force at the 
time the covenant was made. If no dower existed then, subsequent 
legislation creating it could not make him liable. But if there was 
a dower right, which only became consummate after a change in 
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the law as to the mode of assignment, and it is assigned according 
to the new law, the covenantor is liable. 

: : DOWER ACT oF 1825, Ly the act of 1825 it was pro- 
vided that no widow should be entitled to dower until all her hus- 
band’s just debts were paid. While this wasin force, a husband 
sold land with warranty but without his wife’s relinquishment of 
dower. Itsubsequently passed through the hands of several success- 
ive purchasers, each of whom covenanted against incumbrances. Af- 
ter the death of the husband his widow sued the last purchaser for 
dower and obtained judgment. He paid the judgment and fell 
back upon his grantor, who in turn paid and fell back upon the heirs 
of the first purchaser. They defended upon the ground that their 
ancestor’s grantor (the husband of the doweress) had died insolvy- 
ent, that the payment of any sum forwlower would create a liability 
on the grantor’s covenant, which, by reason of the insolvency of his 
estate, they would be unable to enforce, and, therefore, under the 
act of 1825, above mentioned, the widow was not entitled to dower, 
No suit had been brought against the husband’s estate to establish 
a debt on account of this covenant. J/eld, that the defense was un- 
tenable. R. S. 1825, p. 352, 21. 

: Eviction. To entitle the plaintiff to recover on a covenant 
against incumbrances, it is not necessary to show actual eviction. 
If the incumbrance (such as a dower right) has been established by 
legal proceedings, and he has paid the judgment, that is sufficient. 
——— : JUDGMENTINTER ALIOS AS EVIDENCE. Where a widow ob- 
tained judgment for her dower interest in land, and defendant paid 
the judgment and then sued and obtained judgment against his 
immediate grantor for the amount so paid, and the latter paid this 
judgment and inturn sued the heirs of his grantor on their ances- 
tor’s covenant; J/eld, that the record of the judgment in favor of 
the widow, though res inter alios acta for other purposes, was admis- 
sible for the purpose of showing the eviction. 

: MEASURE OF DAMAGES: DOWER. The damages recoverable 
on a breach of covenant against incumbrances, are what the cove- 
nantee has paid to extinguish the incumbrance, if he has paid a rea- 
sonable and fair price, without reference to the value of the land or 
the purchase money. Hence, where the incumbrance was a dower 
right, and the plaintiff had paid it off, and the defendant, who had 
purchased from the husband of the doweress, showed that while he 
held the land there was no increase in its value; J/eld, that the 
plaintiff was nevertheless not limited in his recovery to one-third 
of what defendant had paid for the land. 

: LIABILITY OF HEIRS ON COVENANT OF ANCESTOR. Heirs are 
liable on the covenant of their ancestor only to the extent of assets 
received, and each for his pro rata share. Though there is no joint 
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liability, they may be sued jointly.. The judgment should ascertain 
and declare the liability of each separately. 

11. Married Women: .iasBiuity To action. Where the liability of a 
married woman arises on an obligation existing against her prior to 
coverture, she and her husband are properly joined as defendants 
in the action, and judgment should go against both. 

12. Dower. The age and health of a doweress are not to be taken into 
consideration in determining the annual value of her dower interest. 





13. Covenant: EVICTION: JUDGMENT FOR DOWER. A judgment assess- 
ing the annual value of plaintiff ’s dower in land and requiring the 
defendant to pay the same from year to year, together with payment 
as required, constitute such eviction as amounts toa breach of a 


covenant against incumbrances. 
Appeal from St. Louis Court of Appeals. 
JUDGMENT MopIFIiep. 


E. Casselberry and Gottschalk §& Bantz for appellant. 
J. M. §& C. H. Krum tor respondent. 


Puttirs, C.—In December, 1829, one Thomas Houghan, 
of St. Louis, sold and conveyed to one Larkin Deaver, of 
said city, a lot of ground in said city, for the expressed con- 
sideration of $5,000. The granting clause of this deed 
contained the following: “Ilave granted, sold, aliened, 
enfeofted and confirmed, and by these present do grant, 
bargain, alien, enfeoff and confirm unto the said Larkin 
Deaver,” ete. The habendum clause contained the follow- 
ing: “To have and to hold said lot of ground, with build- 
ings and improvements thereon, and all privileges, rights 
and appurtenances thereto belonging unto him, said Larkin 
Deaver, his heirs, assigns forever; and the said Thomas 
Houghan for himself, his heirs, executors and administra- 
tors, doth covenant with said Deaver, his heirs, executors, 
administrators and assigns, that the said Thomas Houghan, 
his heirs, executors and administrators, will forever warrant 
and defend the said lot of ground and every parcel thereof, 
unto him, the said Deaver, his heirs and assigns, against 
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all persons, claims, liens, titles and incumbrances whatso- 
ever, either in law or equity.” In February following said 
Larkin Deaver sold and conveyed this lot to one Joshua 
Walker for the same consideration expressed in the fore- 
going deed and containing the same covenants. In Octo- 
ber, 1833, said Joshua Walker sold and conveyed the said 
lot to one Isaac Walker in exchange for certain real estate 
conveyed to said Joshua by said Isaac, said deed from Joshua 
containing the sume covenants as the foregoing deeds. In 
June, 1857, said Isaac sold and conveyed said Jot to Mrs. 
Mary L. Tyler, for the expressed coysideration of $78,760, 
and containing the same covenants. 

It appears that in 1814 said Iloughan was married to 
Sophia Knapp, in the state of New York, and that she was 
yet living at the time of the institution of the suit herein- 
after mentioned, aged about eighty-six. Larkin Deaver 
died intestate in 1850. Ilis estate was duly administered, 
and finally settled in 1856. THoughan also died, and his 
estate was fully administered and closed, soon after the year 
1862. There was nothing left of his estate after payment 
of debts, ete. 

In October, 1868, said Sophia, as the widow of said 
Thomas Houghan, brought suit in the St. Louis land court, 
against said Mary L. Tyler, for the recovery of her dower 
interest in said lot, in which she recovered, on the 14th day 
of June, 1864, judgment for her said dower interest, com- 
puted at the sum of $433.35, together with costs of said 
suit, in all amounting to $542.54. It was further adjudged 
in said cause that the yearly sum of $650 be paid to her, 
as and for the yearly value of her dower in said premises 
during her life. Mrs. Tyler paid said damages and costs, 
amounting to $542.54, and in February, 1865, she instituted 
in the St. Louis land court, a suit against said Isaac Walker 
to recover the said sum, on the breach of the warranty and 
covenants in his said deed to her against incumbrances, by 
which action she recovered against said Isaac the sum of 
$564.05, which he then paid together with $20.15 costs. 
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Each year thereafter, she, down to the year 1869, recovered 
and received from said Isaac the said yearly amount of 
$650, ordered as aforesaid to be paid by her to said Sophia 
(Mrs. Tyler having, during said time, paid the same to 
said Sophia,) making a total of $2,534.25 so paid by said 
Isaac in his lifetime. Said Isaae died in October, 1868, 
after which his administrator, Thomas Walker, continued 
to pay and refund to Mrs. Tyler, each year as she paid to 
Mrs. Houghan, down to the month of June, 1872, the said 
sum of $650, amounting in the aggregate to $2,600. In 
January, 1873, said Thomas Walker was removed from the 
executorship of said estate, and the plaintiff John G. Priest 
became administrator de bonis non of said estate. Ile con- 
tinued each year to make said payments to Mrs. Tyler, as 
she had so continued said payments under the said judg- 
ment in partition aforesaid, down to the month of June, 
1874, amounting in the aggregate to $1,300. 

In February, 1879, the plaintiff, as administrator de 
bonis non, brought this suit to recover of the heirs at law 
the sum so paid as aforesaid. The petition alleges that the 
defendants are the heirs of said Larkin Deaver, deceased ; 
that said defendants received as such heirs and legal dis- 
tributees from the estate of said Larkin Deaver, assets 
much larger than the amount claimed from them in this 
action. The petition also sets out in detail the facts above 
stated, alleging that “ by said deed the said Larkin Deaver 
covenanted to and with the said Joshua Walker, his heirs 
and assigns, that the said premises so conveyed were free 
and clear from all incumbrances, and that said Larkin 
Deaver also thereby covenanted to, by and with the said 
Joshua Walker, his heirs and assigns, that he and his heirs, 
executors and administrators would forever warrant and 
defend the said premises unto the said Joshua Walker, his 
heirs and assigns, against the lawful claims and cemands 
of all parties whomsoever.” The petition also alleged no- 
tice to the said grantors and to the defendants of the insti- 
tution of the several suits respecting said dower and by 
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Mrs. Tyler against said Isaac Walker The petition seeks 
to recover judgment against the defendants for the several 
sums paid by Isaac Walker in Ins hitetime, and the sums paid 
by Thomas Walker, administrator, and for the sums paid 
by the plaintiff, and interest on the several sums from the 
date of their several payments to the time of the trial. 

The answer pleaded the general issue and tendered the 
following special pleas : 

1. That the detendants are not proper parties, but an 
administrator de donis non should have been appoimted and 
suit brought agaist him. ‘ 

2. That the real estate did not increase fn value while 
Larkin Deaver owned it; that by the first section of the 
act of the general assembly of the State of Missouri, enti- 
tled an act “Concerning Dower,” approved February 5th, 
1825, it is provided that no widow shall be entitled to dower 
in any lands, tenements or hereditaments until all just debts 
due or to be due by her deceased husband shall have been 
paid; that said act continued im full force until the 4th day 
of July, 1835; that while said act was im full force, said 
deed mentioned in the petition trom said Thos. B. Houghan 
and wife to Larkin Deaver, dated December 30th, 1829, 
was executed and delivered by said Thomas B. Houghan and 
wife to said Larkin Deaver; that said Thomas B. Houghan 
was the owner of no property, real, personal or mixed, at 
the time of his death, and, theretore, the plaintiff cannot 
recover any part of the alleged sums of money demanded 
in his petition; because such recovery would create a debt 
in favor of detendants against the estate of said Thomas 
B Houghan precisely equal to the amount so recovered, 
which would be in direct violation of said 1st section of 
said act of the general assembly, which forbade the widow 
from directly or imdirectly creating any such debt by her 
own acts or by the acts of others whose proceedings were 
caused by her acts. 

3. That at the time said Larkin Deaver conveyed the 
suid real estate to the said Joshua Walker, the same includ- 
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ing the buildings thereon, was worth the sum of $5.000, and 
no more, and that at that time there were buildings thereon 
of the value of $4,000, which buildings the said Isaae 
Walker, after the said premises were conveyed to him by 
the said Joshua Walker, tore down and removed there- 
from; and the said premises, exclusive of the value of said 
buildings, were worth the sum of $1,000, and no more. 
Wherefore, if plaintiff shall be adjudged entitled to recover 
any damages on account of the alleged claim of Sophia 
Houghan, for dower in the said premises, the amount of 
such recovery should be measured and adjusted according 
to the value of said premises, exclusive of the value of said 
buildings. 

The matters pleaded in the second and third special 
defenses were, on motion of the plaintiff. stricken out as 
constituting ne deli use. 

On the trial the deeds evidencing the several convey- 
ances aforesaid were read in evidence; also the record in 
the suit of Sophia Hloughan for recovery of dower, and of 
Mrs. Tyler for recovery on the covenants of warranty 
against Isaac Walker; defendants objecting and excepting. 
The following admissions were made, to-wit: 

1. That the property described in plaintiff’s petition 
did not increase in value between December 30th, 1828, and 
February 21st, 1830, being the period whilst the title thereto 
was held by Larkin Deaver. 

2. That Isaac Walker, after ne acquired title to the 
property, and about 1834 or 1835, took down and removed 
the improvements that were on the property, and erected 
and put up other and more expensive improvements, and 
the party to whom Isaac Walker conveyed the property 
put up additional improvements, which are now on the 
property. 

8. That the improvements which were on the prop- 
erty in question while Larkin Deaver held the title thereto, 
did not exceed in value $2,000, and were worth $1,500 when 
he conveyed to Walker 
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4. That Thomas B. Houghan, about the year 1814, 
married Sophia Knapp, in the state of New York, who is 
now living in said state, aged about eighty-six years; that 
Houghan died August 20th, 1862, in the city and county 
of St. Louis, and by his will devised all his property to 
Wm. Essex,who administered on the estate of said Houghan; 
and that said estate has been fully administered, and after 
paying all debts allowed against said estate, and the ex- 
penses of the administration, there remained nothing to be 
distributed to the legatee or to pay debts. 

5. That Larkin Deaver died in the year 1850; that 
the administration of his estate was finally settled and 
closed in the year 1856; that the defendants are children 
and heirs of said Larkin Deaver; and that they received 
assets of the estate of said Larkin Deaver more than suf- 
ficient to pay the amount claimed by the plaintiff in this 





——— 


action. 

6. That the annual tax, not including the improve- 
ments as on the property in question from August 20th, 
1862, when Houghan died, to the present time, exceed the 
annual rental of said property while Larkin Deaver owned 
it. 

The plaintiff made proof of the payments by Mrs. 
Tyler to Mrs. Houghan, and by Isaac Walker to Mrs, Ty- 
ler, of the several sums named, and the dates of said pay- 
ments, as stated in the petition ; and of the several payments 
made by the administrator and executor as alleged. 

The plaintiff also offered evidence tending to show the 
value of the rentals of the lot in question, exclusive of the 
improvements, after the recovery of the judgment dower 
suit in 1864, this being done presumably with a view of es- 
tablishing the fact that the amounts paid to Mrs. Houghan 
on account of said dower interest were reasonable. 

The defendants put in evidence the annuity tables, as 
bearing upon the same issue. 

The principal controversy arises on the following in- 
struction given on behalf of the plaintiff: “If the court 
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finds for the plaintiff, the measure of damages is the actual 
amount which was paid by said Isaac Walker, as well as 
by his legal representatives, to discharge and pay off said 
dower claim of said Sophia Houghan, with interest from 
the time each payment was made to the time of trial, pro- 
vided that the court shall believe from the evidence that 
the amount so paid was the fair and reasonable value of said 
dower and claim of said Sophia Houghan. The plaintiff 
can only recover the reasonable and fair value of the said 
dower of the said Sophia Houghan.” 

The court having found the issues for the plaintiff, the 
defendants appealed to the St. Louis court of appeals, where, 
by stipulation, the judgment of the circuit court was af- 
firmed pro forma. The defendants bring the case here by 
appeal. 

I. Counsel for defendants raise several minor ques- 
tions, of a mere technical character, that will be first con- 
eae It is objected that an adminis- 
paw trator de bonis non should have been ap- 
pointed ad litem, and the suit brought against him. This 
defect, if one, was apparent on the face of the petition. 
The objection, therefore, should have been taken by de- 
murrer, and unless so taken it is waived. Gimbel v. Pig- 
nero, 62 Mo. 240; Dunn v. Hann. & St. Jo. R. RK. Co., 68 
Mo. 269; Butler v. Lawson, 72 Mo. 247. But the detend- 
ants say they did raise this question by answer. The Prac- 
tice Act, section 3519, Revised Statutes, provides that 
“when any of the matters, * * do not appear 
upon the face of the petition, the objection may be taken 
by answer.” But here the objection does appear on the 
face of the petition, that the suit is not brought against 
the administrator. In such case the defect can only be 
taken advantage of by demurrer. “If he fails to demur 
when the defect appears-on the petition, or fails to set up 
the non-joinder by answer, when it does not appear on the 
face of the petition, he will be presumed to have waived 
the same.” HHorstkotte v. Menier, 50 Mo. 160. It is to be 
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observed that in the case of Titterington v. Looker, 58 Mo. 
593, cited by counsel, the question arose on demurrer. 

On the merits of this question, also, 1 am unable to 
distinguish, on principle, this case from that of Jetcalf v. 
2. covenants: ae. Smith, 40 Mo. 572. It was distinctly held 
tion against heirs. there that the heirs, to the extent of the 
estate taken by descent, are liable in a direct action on the 
covenant of the ancestor. The heir has received and ap- 
propriated assets which were bound to make good the cov- 
enant of the ancestor, and discharge the land from the 
incumbrance. In this particular it differs from the case of 
an ordinary claim against the estate.’ In the latter case it 
was held, in 7itterington v. Looker, 58 Mo, 593—v clear and 
able opinion—that the doctrine of equitable assets, the mar- 
shalling of assets, and bills of discovery, is superseded by 
our Administration Law. But the learned judge quite con- 
spicuously draws out the distinction between the case of 
an ordinary creditor and that of the suecessive grantee who 
has been compelled to satisfy an incumbrance, and pro- 
ceeds against the heir of the grantor for restitution: “The 
money received by the heirs from the partition sale should 
have gone to pay the debts of the estate, and as the plaint- 
iffs, in effect, paid it for them, they were permitted to re- 
cover from the heirs, as for money paid at their instance 
and request. Metcalf and Snyder were not, in any sense, 
creditors of the estate of Smith, but had simply paid money 
to the use and benefit of the heirs, and a recovery from 
them was supported on that ground.” The court further 
say, that the petition disclosed the fact that the demand of 
the plaintiff was allowed and ordered to be paid. If so, 
there must have been assets in the hands of the adminis- 
trator. In such a case he had a clear remedy by execution 
on his judgment, and, under the Administration Law, to 
subject the land to the payment of his debts. 

But in the case at bar, the estate for many years had 
been finally administered, and the assets all distributed. 
The cause of action did not accrue until long after admin- 

43— 79 
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istration was closed and distribution made. There is no 
pretence of the existence of any other creditor or liability. 
The only funds to be reached are assets received by the 
heirs. Under such circumstances, and for such isolated 
object, why open the administration to go through the 
formulary of an allowance against the estate, not in the 
hands of the administrator, but in that of these defendants? 
Why have the administrator go after the heirs, and the 
plaintiffs after the administrator, with the accumulated 
costs and the inevitable delay ? As satisfaction is ultimately 
to come from the heirs, why should they demand the cir- 
cumlocution and burden of another administration? Ina 
case situated hke this the direful results, confusions and in- 
equalities, suggested by the learned counsel for defendant, 
in pernitting the plaintiffs to proceed directly against the 
heirs, are entirely fanciful. The maxim, cessante causa, 
cessat eficctus, becomes, in such a case, a principle both of 
common sense and justice. State Savings Asso'n v. Kellogy, 
52 Mo. 583. 

II. The objection is raised, for the first time in this 
court, that the judgment is rendered against some of the 
8 MARRIED woman; defendants who are now claimed to be mar- 
her remedy. ried women. Ido not find that this fact, 
if it exists, appears of record in such form as we cz: pass 
upon its legal effect. The caption of the petition is mere 
descriptio personae. It nowhere appears from the petition 
that any of the defendants are under coverture; nor does 
it so appear in the judgment; nor is any such question 
raised by the motion for new trial or in arrest of judgment. 
If parties desire to raise such issues they should do so timely 
and in the proper way. After trying a case on the real 
substantive matters in controversy they ought not to be 
heard as to mere matters of abatement not apparent of rec- 
ord. If in fact judgment was rendered against a married 
woman, she is not without an ample remedy, by writ of 
error coram nobis, on motion. Porell rv. Gott, 13 Mo. 461. 
See also Weil v. Simmons, 66 Mo. 617. 
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Il]. The covenant in the granting part of the deed, 
arising on the words “ grant, bargain and sell,” is statutory, 
scovewanrs and binds the grantor only as to incum- 
hhancrs dower, Drances “done or suffered by the grantor.” 
— R. 8. 1825, p. 217, § 5. As the incumbrance 
complained of is the dower interest of Mrs. Houghan, it was 
not one done or suffered by Deaver, and, therefore, consti- 
tutes no breach of the statutory covenant. The breach, if 
any, must spring from the general covenants contained in 
the habendum clause, in which Deaver covenants for himself, 
his heirs, ete., to “ forever defend ayd warrant said lot of 
ground unto the said Joshua Walker, his heirs and assigns 
forever, against all persons, claims, liens, titles and incum- 
brances whatever, Whether in law or equity.” 

There is no question but under the law, as construed 
by our Supreme Court, this covenant against all incum- 
brances, is perfectly consistent with the special covenant, 
implied by the words “ grant, bargain and sell.” Alexander 
v. Schreiber, 10 Mo. 460. A special covenant restrains a 
general one only where the two are absolutely irreconcil- 
able. And where they are independent of each other, 
though in the same deed, they will be upheld. /?. 

The dower interest of Mrs. Iloughan, though inchoate 
at the time of the execution of the deed, was an incum- 
brance, and constituted a breach of the general covenant, 
for which an action might have been maintained instantly. 
This covenant covers all such claims depending on a future 
contingency, “whereby the same may be defeated, wholly 
or in part, whether the claims or liens be uncertain and 
contingent or otherwise.” Shearer v. Ranger, 22 Pick. 447. 
But until there is an actual loss, eviction, or its equivalent, 
consequent upon this incumbrance, only nominal damages 
are recoverable. 38 Washburn Real Prop., (4 Ed.) 458, 
(658) ; Dickson v. Desire, 28 Mo. 163, 164, 165, 166; Ma- 
givire r. Riggin, 44 Mo. 514. 

In Dickson v. Desire it is held that the statutory cov- 
enant runs with the land, and where possession accompanies 
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the conveyance, it enures to the benefit of the subsequent 
grantees. This being so, I am unable to perceive any valid 
reason why it should not apply with equal force to the case 
of an express warranty. W@®atever may have been the 
ancient rule of the common law in respect of incumbrances, 
they have become, in the progress of our civilization, en- 
grafted upon modern conveyancing, and possibly for the 
very reason that at common law incumbrances were not 
covered by a general warranty. And being included in the 
statutory words, “ grant, bargain and sell,” and expressed 
in the general warranty, there is, in the present spirit of the 
law, which looks to substance and common sense rather 
than form or refinement, no solid foundation for the argu- 
ment that would separate this covenant from any other 
that runs with the land. Foote v. Burnet, 10 Ohio 317, 333. 
C. J. Shaw, in Thayer v. Clemence, 22 Pick. 493, 494, after 
conceding the common law rule to be that the covenant 
against incumbrances is one /” praesenti, and, therefore, not 
assignable, says: There is also a covenant (in the deed) 
that ‘I will warrant and defend.’ This is in futuro, and 
runs with the land. The eftect of the covenant in this case 
is to warrant and defend the granted premises against in- 
cumbrances upon the land. But the defendant has been 
evicted upon a mortgage. * * The debt is a per- 
sonal thing, but the pledge for it was the land, and it is 
this charge upon the land which gives it the character of 
realty, and brings it within the operation of the covenant.” 
In Sprague v. Baker, 17 Mass. 586, it is held on a similar 
covenant against “all claims and demands,” irrespective of 
the covenant against incumbrances, that the assignee, who 
discharges a mortgage on the premises, could maintain 
action on the general covenant. This is re-affirmed in 
Whiting v. Dinsmore, 6 Cush. 128. 

In the deed of Deaver there is an express covenant 
against “all persons, claims, liens, titles and ineumbrances.” 
The petition sets out all these covenants, and. invokes 
them all. 
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IV. But it is contended that no dower interest of 
Mrs Houghan, in fact, could legally attach to this lot in 
question. The act of 1825, in force at the time of Hough- 
an’s deed to Deaver, provided that no widow shall be enti- 
tled to dower, until all just debts due or to become due by 
her husband shall have been paid, nor in any lands which 
have been sold under execution against him in his lifetime. 
The suggestion is, that the breach of Houghan’s covenant 
created a demand against his estate, and until satisfied his 
widow could have no dower. 

There is no question but the liabNity of Deaver on his 
covenants must be determined by the law in force at the 
5. time of the contract. If no dower existed 
at the time it was not competent for any subsequent legis- 
lature, by the creation of a dower interest, to add any new 
burden to Deaver’s contract. The State constitution itself 
prohibited the legislature from passing any law retrospect- 
ive in its operation, Aennerly v Mo. Ins. Co., 11 Mo. 206. 
Dower, however, during the life of the husband is only 
inchoate. It becomes consummate on the death of the hus- 
band; andis assignable under the law in force at the time 
of his death. Noel v. Ewing, 9 Ind. 42; Aennerly v. Mo. 
Ins. Co., supra; Thomas v. Ilesse, 34 Mo. 13; Melizet’s case, 
17 Pa. St. 455; Randall v. Kreger, 2 Dill. 447. 

Aside from this, I am unable to perceive how the fact 
that a suit might have been, or might be, maintained against 
Iloughan on his covenants, can be held to 











. : : dow- 
En a bring into operation, as a bar to this action, 


the statute of 1825. No debt has been established against 
the estate on account of this covenant; nor is any one mov- 
ing thereto. His admitted insolvency cannot alter the 
principle involved. “The meaning of the law is, that 
umong claimants of mghts against the estate of a deceased 
husband, creditors, claiming payment of their just debts, 
are to be preferred to the widow claiming dower.” Thomas 
v. Hesse, supra. Ivery much question whether the con- 
tingency of a husband’s lability on his covenant of war- 
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ranty, conveying the land subject to the dower, is within 
the purview of “debts” contemplated by this statute, and 
certainly not when no action has been brought, nor claim 
presented or proved. The covenant created an obligation 
but not a debt. : 

V. It is next ilsisted that before the plaintiff can re- 
cover mn this action he should show an actual eviction on 
-evietion. account of the broken covenant. This is 





7. 
not tenable, under the facts of this case. The action and 
judgment for dower, and the satisfaction of that claim are 
suflicient to meet the demands of the rule of law. Magirire 
v. Riggin, 44 Mo. 514; Dickson v. Desire, supra, 167; Sprague 
v. Baker, 17 Mass. 590; Doore v. Vaile, 17 Ill. 190; Rawle 
on Vov., (4 Ed.) 147, et seq. 

VI. The record of the proceedings in Houghan against 
Tyler, for the recovery of dower, though res inter alios acta 
| = = Judgment for other purposes, was admissible in this 
dence. case for the purpose of showing the evie- 
tion. Fields v. Hunter, 8 Mo. 128,132. And as the admitted 
facts showed that Sophia was the wife of Houghan, this is 
proof that the eviction was by title paramount. 

VII. The measure of damages. When this case first 
went to the court of appeals it was reversed and remanded 
e. - measure of Decause there was no proof that the dam- 
damages: dower. ages allowed in the action for dower be- 
tween Mrs. Houghan and Tyler, were reasonable and just. 
5. Mo. App. 139. This proof was supplied on the re-trial, 
at least to the satisfaction of the trial court. And as there 
was some evidence to support its finding, this court will not 
interfere with its conclusion on the facts. The defendants’ 
counsel contend, with marked zeal and learning, that the 
rule of damages recogmzed in plaintiff’s instruction, is 
erroneous, and against the weight of authorities. Their 
contention is, that as the property did not increase in value 
during the tenure of Deaver, the dower imterest should be 
limited to the one-third of the purchase money, and in no 
event should the: damages exceed the original purchase 
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money. It would be but a self-imposed labor to review the 
multiplled authorities touching this vexed question, and to 
attempt to deduce a rule as if the question were res integra. 
Our Supreme Court has firmly settled this rule in this 
State. In Jlenderson v. Henderson, 13 Mo. 158, the court, 
through Judge Napton, say: “In an action upon a cov- 
enant of seizen, the damages are regulated by the purchase 
money and interest. But the damages for the breach of 
the covenant against ineumbrances depend upon the value 
of the incumbrance without reference to the value of the 
Jand or the purchase money. The covenantee is entitled to 
recover What he has paid to extinguish the incumbrance, if 
he has paid a reasonable and fair price.” This was followed 
by Dickson v. Desire, supra, 167, and re-aftirmed in the City 
of St. Louis v. Bissell, 46 Mo. 157. This rule is supported 
now by a line of most respectable authorities. Iam un- 
willing, on my part, to depart from it. It is vastly more 
important that the rules of law, in the State, affecting the 
rights of landed property and contracts, should be stable, 
than shifting to find ultimately the basis of wisdom. The 
overturning of a long line of decisions to meet the hard- 
ships of special cases, breaks down respect for the courts, 
und justifies the assertion that “ hard cases are the quick- 
sands of the law.” 

VIII. Objection is taken to the judgment entered in 
this case, because it is against the distributee detendants in 


id. : liability of solido. This suit is against the defendants 


of ancestor. as the heirs and distributees of the cove- 
nantor. As such they are liable only to the extent of the 
assets received from the estate, respectively. Each heir is 
The liability is not joint. And 





bound in his own right. 
where, as in this case, there are several distributees, recov- 
ery can be had against each for his pro rata share of the 
assets received and no more. 

No objection was taken below, nor 1s any urgea here, 
to the joinder of the defendants in the action. Under our 
Practice Act, designed as it was, to prevent a multiplicity 
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of suits, where there is a common interest and defense, it 
was competent, doubtless, to joi all the detendants as dis- 
tributees. R.8., §§ 3465, 3467. 

But under the judgment entered hereim, which 1s in 
the common form against the defendants jointly, on an exe- 
eution issued thereon the sherff would be authorized to 
make the whole debt out of the property of any one de- 
fendant. This is beyond the letter of such defendant’s ha- 
bility. It will not do to say that the defendant would be 
entitled to contribution from the delinquent defendants. 
The law does not affix to his habilty any such trouble, ex- 
pense or risk. <A co-detendant and his property night be 
beyond the jurisdiction of the court of detendant’s State, 
or he might be insolvent. 

In Strouse v. Barnett, 3 Dana (Ky.) 891, which was an ae- 
tion to recover against the administrator and commissioner, 
with whom the heirs were joined, (part of the funds being 
yet held by the commissioner, and part distributed to the 
heirs,) funds arising on the sale of slaves im partition, the 
court held, page 394, that “it was error to decree against 
the heirs jointly. Such decree might fall upon one only m 
case of non-residence or insolvency of the other heir, and 
exceed the amount which was paid over to him by the 
commissioner.” The decree should have been * that each 
of the distributees pay * * Ins equal share of 
the sum, provided his share shall not exceed the amount 
received by lim in the course of distribution.” So im Ja- 
son v. Peter, 1 Munft. (Va.) 446, the court say: ‘ Instead 
ot decreeing that the devisees should pay jointly, it ought to 
have directed a valuation of their lands respectively and 
charged them pro rata.” In Metealf v. Smith, supra, (40 
Mo. 576,) it is said: “The court refused, on the applica- 
tion of the plaintiffs, to declare that the defendants were 
liable in solido; and in this, we think, it was correct, for 
where heirs are proceeded against on account of assets 
which they have received trom the ancestor, they are charge- 
able only distributably and pro rata.” This is re-affirmed 
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in Pearce v. Calhoun, 59 Mo. 271.) In Thompson v. School 
District, 71 Mo. 495, it is held, conformably to the rule in 
question, that where the petition in an action against two 
defendants alleges a liability, partial only on the part of each, 
to answer plaintiff’s demand, a judgment against one for 
the whole amount is error. 

It is perhaps justly inferable from the petition and the 
agreed statement of facts that the defendants received an 
equal share of the assets of the estate. This being so, the 
judgment should have been, that each of the defendants 
pay his pro rata share of the judgment and no more, and 
that execution issue accordingly. Under section 3673, Re- 
vised Statutes, it 1s now perfectly admissible, even in an 
action at law, to render such a judgment. Judgment may 
be rendered against one or more defendants, or all, for equal 
or unequal amounts. In this form of actions, all the heirs 
being necessary parties, there must, in the nature of the 


vase, be separate judgments. 


On consideration, since the foregoing opinion was avrit- 
ten, we are satisfied that where the liability of a marred 
iL warxrep wouex: WOMAN arises on an obligation existing 
lability toaction. gosinst her prior to coverture, as in this 
ease, she and her husband are properly joined as defend- 
ants in the action, and if so, judgment should go against 
both. This is the exception to the general rule, so fre- 
quently announced by this court, that a judgment in per- 
sonam against a married woman is void. Gruen v. Bam- 
berger, 11 Mo. App. 261; Merril v. City of St. Louis, 12 
Mo. App. 473; Gray v. Thacker, 4 Ala. 186; Angel v. Fel- 
ton, 8 John. 149; Metealf v. Smith, 40 Mo. 572. 

It appearing from the agreed statement in this case, 
“that defendants are children and heirs of said Larkin 
Deaver, and that they received assets of said estate of 
Larkin Deaver more than sufficient to pay the amount 
claimed by plaintiff in this action,” it is, therefore, ordered 
by the court that the judgment of the court of appeals be 
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reversed, and the cause is remanded to the court of appeals, 
with directions to reverse the judgment of the circuit court 
and remand the cause thereto; with directions to enter up 
judgment against the defendants as follows: against James 
Deaver for one-fifth, against Julia Hewett for one-fifth, 
against Laura Shultz and Amos IL. Shultz for one-fifth, 
against Laura W. Caulfield and John E. Caultield for one- 
fifth, and agamst Maria W. Deaver for one-tifth, of the 
original judgment rendered herein by the circuit court in 
favor of the plaintiff against all the defendants, said judg- 
ment to bear interest from the date of the orginal judg- 
ment mm said circuit court. All coneur. 


On Motion for Rehearing. 


Per Curtam.—We are asked to review the opinion de- 
livered in this case, Ist, Because the opimon assumes that 
the covenant in the habendum clause of Deaver’s deed em- 
braces a covenant against incumbrances, when in law and 
fact it was merely a covenant to warrant and defend against 
incumbraneces. It is however quite manifest, from the 
brief presented in support of the motion, that appellants’ 
real grievance is the amount of recovery adjudged against 
them,and they return to re-discuss the same matter so strenu- 
ously argued in the submission of the case, to-wit: that on 
the breach of the covenant of warranty touching incum- 
brances, the amount of damages cannot exceed the original 
purchase money with interest. 

The vice in their argument lies in confounding the cov- 
enant of seizin with that against future incumbrances. 
The rule is well settled that the damages recoverable for a 
breach of the former covenant are limited by the amount 
of the purchase money and interest. But the covenant to 
“forever warrant and defend the said lot of ground and 
every parcel thereof, against all incumbrances whatsoever, 
either in law or in equity,” is in the nature of an indem- 
nity. Rawle on Cov., 134, 154, 313. Under our statute of 
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conveyances the employment of the words “ grant, bargain 
and sell” amounts to an express covenant, Ist, That the 





grantor is seized of an indefeasible estate in fee simple; 2nd, 
That the estate conveyed is free from incumbrances suffered 
or done by the grantor; 3rd, For further assurance, ete. It 
is conceded, under this statute, that if the grantee should 
be evicted in consequence of a breach of the covenant, the 
measure of his damages would be the purchase money with 
interest. And the authorities relied on by counsel in sup- 
port of the motion, hold that if the grantee, as he may 
under certain circumstances, pay offtthe incumbrance with- 
out eviction, he could not recover thereon the amount so 
paid for removing the incumbrance in excess of the pur- 
chase money and interest. But as shown in the opimion 
herein, such is not the rule in this State. “ The amount of 
damages depends upon what the covenantee has been com- 
pelled to pay to extinguish the incumbrance.”  J7Zenderson 
v. LTenderson, 13 Mo. 153; City of St. Louis v. Bissell, 46 
Mo. 157. In support of the latter decision Judge Wagner 
cites Rawle on Cov., 138, note 1. The textis: “If the 
character of the incumbrance be such as to admit of re- 
moval, the plaintiff 1s entitled to recover the amount which 
he has fairly and reasonably paid for its extinguishment.” 
This enunciation, however, Rawle says, must be taken with 
the qualification that this amount must not exceed the pur- 
chase money with interest, in those states im which on cov- 
enants of quiet enjoyment and of warranty the limit of dam- 
ages is the same as on the covenant for seizen. Among the 
cases cited in support of the text is J/enderson v. Ilender- 
son, supra. The re-aflirmance, in all its force, of the doc- 
trine of /Tenderson v. Ilenderson as late as 1870, in City of 
St. Louis rv. Bissell, leaves no doubt but this question 1s 
judicially settled that way in this State. The principal 
difference between the statutory covenant. arising on the 
words “ grant, bargain and sell,” and the other general or 
special covenant is, that the former extends only to defects 
of title or incumbrances created by the vendor, while the 
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latter are general, extending to all paramount titles and 
incumbrances. Rawle on Coy., 188,189. The statutory 
covenant against incumbrances and for further assurance, 
applies only to such as were created by the covenantor or 
over which he had control, and not to those arising collat- 
erally by the acts of others. Armstrong v. Darby, 26 Mo. 
517. 

The measure of damages in respect of the statutory 
covenant being thus settled in this State, it seems to me 
that the whole foundation falls from under the reason that 
would restrain the operation of the covenant as to incum- 
brances in futuro to a lesser or different amount of damages 
for its breach. To say there should be one rule of dam- 
ages in the State for the breach of the covenant against 
incumbrances in praesenti, and another for incumbrances 
in futuro, would be unphilosophical, and involve the court in 
the absurdest contradiction. The case of an assignment of 
dower interest very aptly illustrates the good sense and 
justice of the rule established by our Supreme Court. 
Where the premises, as in the case at bar, were aliened 
during the lite of the husband, the widow, it is true, is en- 
dowable in such lands according to their value at the time 
of the alienation. And while she would not in such case 
be entitled to an assignment out of the improvements placed 
thereon by the labor and money of the alienee, yet I take 
it the better and settled doctrine is, that she would be enti- 
tled to an assignment out of the improvements or advance- 
ment in value “ arising from extrinsic and collateral causes 
unconnected with the direct improvements of the alienes.” 
MeClanahan v. Porter, 10 Mo. 746, 754; Rawle on Cov., 
327, 828. Under our statute for the assignment of dower, 
where the land, as in this case, was not susceptible of 
division in kind, the yearly value of the widow’s dower 
shall be ascertained. ‘The court shall thereupon render 
judgment that she be paid “the sum so assessed as the 
yearly value of her dower, and the like sum on the same 
day every year thereafter during her natural lite.’ This 
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assessment is based on the net annual product, without the 
expenditure of money or labor upon it by the alienee, after 
deducting charges for taxes and repairs, ete. Jeiley v. Cla- 
morgan, 15 Mo. 331; Reily v. Bates, 40 Mo. 469; Thomas 
vr. Mallinckrodt, 48 Mo. 58. This incumbrance is embraced 
within the covenant, and the covenantor has expressly con- 
tracted to defend and protect the covenantee against it. Its 
just and honest fulfillment would demand that he should 
re-imburse the covenantee the sums he has thus been com- 
pelled to pay as a charge on the estate. Exceution on such 
judgment assigning dower goes against the land itself. 
Griffin v. Regan, ante, p. 75. 

The rule established, therefore, py the Supreme Court 
of this State touching the breach of the covenant against 
incumbrances, and its application to this case, is neither 
unreasonable nor unjust. And having been so long estab- 
lished, I may well conclude this branch of this discussion 
in the language of Chancellor Kent in Pitcher v. Livingston, 
4John.1; “On a subject of such general concern and 
of such momentous interest as the usual covenants in the 
conveyance of land, the standard for the computation of 
damages, whatever that standard may be, ought at least to 
be certain and notorious. The seller and the purchaser are 
equally interested in having the rule fixed.” 

The second ground of the motion for rehearmg 1s, that 
the value of the dower interest was affected by the extreme 
12. DOWER, old age and health of the doweress; and 
the claim is, that in estimating that interest the rule 
was disregarded by the circuit court. Without more, it is 
enough to say, this question was long since settled adversely 
to the assumption of counsel in Liley v. Clamorgan, 15 Mo. 
335. Judge Gamble said: “ The uncertainty of the wid- 
ow’s life is not to be considered as a cause for reducing the 
amount, for the uncertainty attaches to the continuance of 
the annuity which is to be paid in lieu of dower. The sum 
to be annually paid is the same whether the widow be old 
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or young, and whether the condition ot her health gives 
promise of long life or not.” 

The final ground of error assigned in the motion is, 
that as the judgment of the doweress against Mrs. Tyler 
18. CovEnane” tye, Was th personam it did not amount to an 
dower. eviction of the covenantee, and until an 
actual eviction there 1s no breach, ad damnum of the gen- 
eral covenant of warranty. We are referred in support of 
this proposition to Shelton v. Pease, 10 Mo. 473; Caldwell v. 
Bower, 17 Mo 564; Johnson v. Nyce, 17 Ohio 66. 

The incumbrance complained of mn Shelton v. Pease 
was a mortgage. The declaration was that the detendant 
had covenanted to warrant and detend the premises against 
the mortgage—that the lot conveyed was at the time of the 
conveyance free from incumbrances suffered by the defend- 
ant; and then assigned as breach, that the defendant did 
not pay the said mortgage, and the plaintiff had paid so 
much toward the satisfaction thereof. What the court 
really decided, was that the statutory covc nant arising on 
the words “grant, bargam and sell’ was restra:med and 
hmuited so far as the mortgage was concerned by the after 
occurring special covenant, “ particularly against the mort- 
gage above described.” And as the plaintiff had declared 
on the special warranty, wer alia, tor “ that said defendant 
did not pay said mortgage but that the plaintiff paid a 
Jarge sum in discharge thereof,” there could, under the rule 
of practice probatum et allegatum be no recovery, because 
the defendant had not covenanted to pay off the mortgage. 
That was conclusive of the case; and what follows, to the 
effect that the mere payment of the mortgage constituted 
no breach of the covenant of general warranty was a gens 
erality, if not obiter dictum. Further on, in the same opin- 
ion, the learned judge says, in relation to the special cove- 
nant: “There must be an eviction, or something equivalent 
thereto, to constitute a breach of the special covenant.” 
Caldwell v. Bower has nothing 1 it touching this question 
outside of the syllabus. The mortgage, alleged to consti- 
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tute the incumbrance, was not paid off by the covenantee, 
and the judgment of foreclosure itself was reversed on 
appeal. Of course no cause of action existed on sucha 
state of facts. 

Johnson v. Nyce, 17 Ohio 66, should be read in connec- 
tion with the following case in the same volume of Nyce v. 
Obertz, p. 71. The decisions turned principally on the fact 
that in assigning the dower the “statute (of that state) 
seems to have been entirely disregarded.’ The latter case 
of Nyce v Obertz 1s an authority directly against the posi- 
tion of appellant’s counsel. The same learned judge who 
wrote the opimon in both cases, says in the latter that the 
dower interest would constitute an incumbrance, according 
to the weight of authority, within the terms of such a coy- 
enant, and then concedes that when the same 1s ascertained 
by the judgement of a court of competent jurisdiction, “the 
tenant or covenantce may have his action against the cov- 
enantor for indemmty, But before the covenantor can be 
bound by such judgment and decree 1t must be in conformity 
with the statute regulating dower.” Had the decree been 
in conformity with the statute, there would have been no 
difficulty as to the rule of damages 

The manner of assigning the dower, in the case under 
consideration, Was in exact conformity with the mode pre- 
scribed by statute of this State, and, therefore, “ the tenant 
or covenantee may have action against the covenantor for 
indemnity.” 

I had supposed, since the exhaustive treatment of this 
question in Rawle on Covenants, (ch. 8, from p. 260 to 289,) 
that a constructive eviction, especially where the dower 
interest was established by the judgment of a court of com- 
petent jurisdiction, and that judgment was paid by the 
covenantee, was sufficient to entitle the covenantee to an 
action on the covenant for a breach. Rawle sums up the 
matter on pages 288, 289, thus: “It is not necessary that 
the assertion should be made by a judgment or even a suit, 
any more than it is necessary that an eviction, when actual, 
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should be under legal process. The effect of a judgment, 
a decree or a suit 1s, in this relation, no more than an une- 
quivocal assertion of the mght by the paramount claimant. 
According, therefore, to the weight of authority at the 
present day, the distinction 1s not whether there has or has 
not been a judgment 1a tavor of the paramount claim, but 
whether such claim has or has not been adversely asserted.”’ 
This subject, with characteristic learning, was discussed by 
Judge Leonard in Dickson v. Desire, 23 Mo. 163, in which 
the court held that on the covenant of seizin, even, it was 
not necessary im order to maintain action for its breach that 
an actual eviction should have occurred. It was sufficient 
if damage resulted from the outstanding claim. And in 
Magquwire v. Riggin, 44 Mo. 514, Judge Bliss applied this 
rule, in its full force, to the case of a dower incumbrance, 
It was there held that the satisfaction otf a judgment, in a 
proceeding to enforce the assignment ot dower, 1s equiva- 
lent to an eviction, for the purpose of a suit by the cove- 
nantee against the covenantor. 

The motion tor rehearing should be denied. Al] con- 
cur. 














INDEX. 


ACCOUNT STATED. 


Ix an action upon an account stated, if hecessary, evidence of earlier 
transactions as a foundation for the settlement and in explanation 
thereof, is admissible; but an inquiry into the merits or demerits 
of the prior transactions, as ground of recovery or defense, is inad- 
missible. Aoegel v. Givens, 77. 


Upon proof of a settlement a promise by the debtor to pay the bal- 
ance found due will be implied. Jb. 


ADMINISTRATION. 


ADMINISTRATION: DISCOVERY OF ASSETS. The proceeding to dis- 
cover assets of the estate of a decedent provided by sections 7, 8, 9, 
10 and 11, page 85, Wagner’s Statutes, is available not only in cases 
where the assets are eoncealed or embezzled, but also where they 
are openly held under a claim of title. In the latter case the court 
must try the right of property between the administrator and the 
claimant. Fans v. Eans, 53. 


——: wipow’s ALLowance. If the widow of the deceased be the 
claimant, she should in no event be required to surrender to the 
administrator the property she is entitled under sections 33, 35 and 
36, page 88, Wagner Statutes, to keep as her absolute property. Jb. 


: FRAUDULENT SETTLEMENT. The willful omission of an ex- 
ecutor to charge himself with assets which come to his hands, or 
the taking credit for what, in no view of the case, he is entitled to, 
is sufficient misconduct to vitiate his settlements, as frandulent. 
to the extent of such omission or false credit. Houts v. Shepherd, 
141. 


: Limitations. Within five years after the plaintiffs 
cintend their niajority they brought suit to set aside defendant’s final 
settlement as administrator for fraud. In that action there was a non- 
suit. Within one year thereafter this suit was brought. More than 
ten years had elapsed since the final settlement. Held, that this 
suit was not barred by the statute of limitations. Jb. 
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: RELEASES OF LEGATEES PROCURED BY FRAUD. Acquittances 
and releases of an executor by residuary legatees acknowledging 
full payment of their legacies, Held, upon the evidence, to have 
been procured by fraudulent representations and concealments, 
and to be, consequently, invalid. J. 


: : APPEARANCE OF ADMINISTRATOR: CLASSIFICATION OF 
jupGMENTs. Where an officer's return upon a summons issued 
against an administrator failed to show a legal service, but the ad- 
ministrator nevertheless appeared to the action, and judgment went 
against him; eld, that by his appearance he waived the defect in 
the service so as to confer upon the court jurisdiction to render the 
judgment; but if (asin this case) the appearance was made more 
than one year after the grant of letters to the administrator, the 
waiver did not, for the purpose of notice under the Administration 
Law, relate back so as to become operative from the date of the at- 
tempted service of the writ and let the demand into the fifth class. 
Madison County Bank v. Suman, 527. 





: EXHIBITION OF DEMANDS. The bringing of a suit and service 
of summons within the first year after the grant of letters of ad- 
ministration, is a good exhibition of the demand, so as to entitle 
the judgment to be placed in the fifth class, but if the demand is 
founded upon a note, a copy of the note must be served with the 
summons. Ib. 





- The fact that an administrator knew that he was 
sued or even that he saw a copy of the petition, is not to be consid- 
ered in classifying a judgment against him. 








: BURDEN oF PROOF. When a demand against the 
estate of a decedent is presented to the probate court for allowance 
after the lapse of the first year from the grant of letters, it will not 
be admitted into the fifth class unless the claimant proves affirma- 
tively that he exhibited it to the administrator within the first year 
after publication of the notice of the granting of the letters. 1b. 


REMEDIES AGAINST ESTATES OF DECEDENTS: PROBATE JURISDICTION ¢ 
CHANCERY JURISDICTION. Full a and jurisdiction exist in our 
probate courts to afford a — te and final administration of es- 
tates of deceased persons. a creditor, after administration is 
closed, seeks a remedy through the courts of chancery, very strong 
and ssatistactory reasons must be shown therefor. French v. Strat- 
ton, 56 


PLEADINGS IN SUIT BY ADMINISTRATOR. See Eans vy. Exchange Bank, 182- 


ADMISSIONS. 


SEE EvipENce. 
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ADVERSE POSSESSION, 
See LimitaTION. 
DEEDs. 
AGENCY. 


SEE PRINCIPAL AND AGENT. 


ALTERATION. 


ANY ALTERATION OF A WRITTEN INSTRUMENT made in the absence of the 


arty executing it, by one beneficially interested in it and having it 
in custody, is fatal to its validity. Hord v. Taubman, 101. 
{ 


AMENDMENT. 


P averred in his petition that H had purchased goods of him, on the 
false representation that he was solvent; that subsequently H sokl 
the goods to R, who received and paid for them knowing that H had 
not paid P and that H was insolvent ; that P had demanded the 
goods of R who refused todeliver them to him, but instead wrong 
fully converted them to his own use. On the trial, P filed an amended 
petition alleging that R knowing that H was insolvent and indebted 
to P for the goods, fraudulently colluded with H to cheat and defraud 
P; that in pursuance thereof R pretended to purchase the goods 
from H, by reason whereof P has been damaged, etc. Held, that 
the amendment should not have been permitted, because it changed 
the cause of action from trover and conversion to an action of fraud 
and deceit. Parker v. Rodes 88, 


AMENDMENT AFTER CLOSE OF EVIDENCE. In an action to set aside 
a settlement inter partes and to recover a balance erroneously paid, 
the defendant vohed in his answer on a settlement made prior to 
the one assailed. On the trial it appeared that the error complained 
of originated in this former settlement. Afterethe evidence was 
closed the plaintiff asked and obtained leave to amend his petition 
by setting up the former settlement and charging fraud and mistake 
in its procurement. Held, that the leave was properly granted. 


Welday v. Jones, 171. 


PLEADING: AMENDMENT: PRACTICE IN SUPREME CoURT. Where a 
petition claimed damages as the immediate effect of an eviction 
upon plaintiff as covenantee, and upon the trial it appeared by 
evidence put in without objection that the eviction was suffered 
by plaintiff’s covenantee and that plaintiff had indemnified him, so 
that plaintiff's real claim was to be re-imbursed this outlay by his 
covenantor (the defendant), but both sides treated the damages so 
sustained as within the scope of the petition, and plaintiff’s recoy- 
ery did not exceed the amount so paid, Held. that it was a case in 
which the trial court might properly have permitted an amendment 
of the petition, even after judgment, and this court would not re- 
verse for the variance. Jones v. Whitsett, 188. 
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og 


. Leave to amend, asked on the ground of variance between 
the pleadings and proofs of the adverse party, is properly refused 
unless the statutory affidavit is filed, showing wherein the applicant 
has been misled to his prejudice. Bankof Pleasant Hill v. Wills, 275. 





JUSTICE’S COURTS : AMENDMENT ON APPEAL, A complaint filed be- 
fore a justice of the peace for the killing of live stock showed upon 
its face that it was intended to be drawn under the 45rd_ section of 
the Railroad Law, but failed to make some averments essential un- 
der that section. On appeal the circuit court permitted the omission 
to be supplied by amendment. Held, that this was warranted by 
section 3060, Revised Statutes 1879. King v. Chicago & Alton Rail- 
road Company, 328. 


AMENDMENTS, TESTS OF. Two of the tests by which to determine 
whether a second petition is an amendment or the substitution 
of a new cause of action are: (1) That the same evidence will sup- 
port both petitions; (2) That the same measure of damages will 
apply to both. If both of these fail the new pleading is not an 
amendment. 

Thus, where the first petition was in trover for certain goods; and 
the second charged that defendant had maliciously sued out a writ 
of attachment and caused the goods to be seized and sold at a sacri- 
fice; Held, that the second stated a new and distinct cause of action, 
and was not an amendment. Scorill v. Glassner, 449. 





: wAlverR, If the defendant pleads to the second petition, 
and tries the case on the issues thus joined, he thereby waives his 
right to raise the question of departure. Jb. 


PRACTICE: AMENDMENT OF PLEADINGS. On the trial of this case 
leave was given to amend the answer by inserting an averment con- 
ceded by the defendant to be material, but the amendment was not 
made on the spot, the trial proceeding on the understanding that it 
should be made afterward. It was not made, however, and on mo- 
tion in arrest the plaintiff again urged the insufficiency of the an- 
swer and defendant then offered to make the amendment, but the 
trial court ruled that it was unnecessary, and refused to permit it to 
be made. Held, that the omitted averment was material and the 
amendment ought to have been made, and this court would in fur- 
therance of justice treat the case as if it had been made. Young v, 


Glascock, 575. 


AMENDING PETITION: CHANGING FORM OF ACTION. See Parker v. Rodes, 88. 


AMENDMENT IN CASES APPEALED FROM JUSTICE’s CouRT. See Dryden vy. 


1, 


Smirn, 525. 


See APPEALS. 


APPEAL (IN CIVIL CASES). 


THE SUPREME CouRT apyroves the finding of the court below that the 
deed assailed in this case for fraud against creditors, was bona fide. 
Ryan v. Young, 30. 
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MoTION FOR EXECUTION AGAINST STOCKHOLDERS: EXCEPTIONS. Ina 
proceeding under the statute by motion for execution against a 
stockholder in a corporation, the trial court sustained the motion 
and ordered execution. The stockholder saved no exception to this 
action of the court, but filed a motion to set aside the order. This 
motion was overruled, and to this ruling the stockholder took a bill 
ot exception. Held that this was sufficient to bring up for review 
on appeal the errors alleged to have occurred below in sustaining 
the motion for execution. Allen v. Benton. 165. 


THE JUDGMENT in this case is reversed because manifestly unsup- 
ported by the evidence. Ellis v. Bray, 227 


Costs: APPEAL. It seems that an informer cannot appeal from a 
judgment against him for costs rendered by a justice of the peace 
in a criminal proceeding pursuant to section 2054, Revised Statutes 
1879. The State v. Baldwin, 243. ‘ 


APPEAL FROM A JUSTICE, WHEN TRIABLE. When an appeal froma 
judgment of a justice of the peace is not taken on the same day 
that it was rendered, and no notice of such appeal is given, it cane 
not be tried at the first term of the appellate court unless by the 
consent of both parties, or unless the appellee shall enter his ap- 
pearance on or before the second day of such term. Blakely v. The 
Missouri Pacific Railway Company, 342. 


PRACTICE: DEMURRER: BILL OF EXCEPTIONS. When a demurrer to 
a petition is sustained, the plaintiff should have an opportunity to 
amend. If he electsto stand on his petition final judgment should 
be entered for the defendant ; and then, but not till then, an appeal 
may be taken. No bill of exceptions is necessary in such case. 
Spears v. Bond, 467. 


JUSTICE’S COURT: DEFECTIVE SUMMONS: AMENDMENT ON APPEAL. 
In acase appealed from a justice’s court the circuit court has the 
same power to allow the summons to be amended that the justice 
had. Boulware v. Chicago & Alton Railroad Company, 494. 


: WAIVER OF DEFECTS: BY APPEAL: BY APPEARANCE. 
By appe caltan a a case from a justice’s court the defendant waives de- 
fects in the summons; so, also, by appearing generally in the jus- 
tice’s court and moving to set aside a default. Jb. 





BILL OF EXCEPTIONS MUST INCLUDE MOTION FOR NEW TRIAL. See TheState 


vy. Robinson, 66. 


WHEN APPELLATE COURTS WILL GRANT NEW TRIAL ON QUESTION OF WEIGHT 


OF EVIDENCE. See Whitsett v. Ransom, 258. 


Ser Jusrice’s Courts. 


> 
PRACTICE IN THE SUPREME CovuRT. 
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APPEAL (IN CRIMINAL CASES). 


1. Tue application for continuance in this case was properly over- 
ruled. The State v. Emory, 461. 


2. INSTRUCTIONS: MOTION FOR NEW TRIAL. When the motion for new 
trial does not call the attention of the trial court to any misdirec- 
tion of the jury, this court will not look into the instructions. Jb. 


3. NEWLY DISCOVERED EVIDENCE, if merely cumulative, furnishes no 
ground for a new trial. Ib. 


4. REMARKS OF PROSECUTING ATTORNEY. At every term of this court 
the changes are rung on improper remarks made by prosecuting at- 
torneys. It is high time that this “ point, no point,” should cease 
to be pressed upon the attention of the court. Jb. 


See Practice, CRIMINAL. 


PRACTICE IN THE SUPREME CouRT. 


ARREST. 


A POLICEMAN is not authorized to attempt an arrest on mere belief that 
a party has been guilty of an offense or is thenengaged in the com- 
mission of one, if such belief has no basis of fact or circumstance 
on which to rest. The State v. Grant, 113. 


ATTACHMENT. 
MALicious ATTACHMENT. See Scovill v. Glassner, 450. 


OF GOODS OF ABSCONDING HUSBAND. Griffith v. Bailey, 472. 


BANKRUPTCY. 


PENDING an appeal the defendant was adjudged a bankrupt; the judg- 
ment appealed from was aflirmed and the surety satistied the same, 
and sued the defendant for the money thus paid. Held, that the 
claim was not a contingent demand whose value could be ascer- 
tained, and was not provable under the act, and was not released 
by the discharge in bankruptcy. Manion v. Campbell, 105. 


BANKS. 


1, LIABILITY OF THE SUCCESSOR OF A BANK FOR DEPOSITS THEREIN. A 
petition alleged a deposit by plaintiff with a certain bank, that 
this bunk went into liquidation, that thereafter the defendant was 
organized as a banking corporation, and came into possession of and 
received, as the successor of the first bank, for plaintiff’s use, the 
money so deposited. Held, that it stated a cause of action against 
the defendant. ans v. Exchange Bank, 182. 
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PAPER DEPOSITED IN BANK FOR COLLECTION AND CREDIT. If pa- 
per be deposited in or forwarded to a bank for collection, and in 
pursuance of a pre-arranged mode of dealing the bank immediately 
places the amount to the credit of the depositor, and the depositor 
thereupon draws or is entitled todraw against the same as cash, this 
works a transfer of title, so that the depositor cannot afterward 
claim the paper: and it is immaterial that if the paper is not paid 
the bank has the right to charge it back. Bullene v. Coates, 426. 
Ayres v. Farmers & Merchants Bank, 421. 


Case apJupGED. Plaintiffs sent to the Mastin Bank a check drawn 
on defendants, indorsing itthus: “‘ Pay J.J. Mastin, Cashier, for col- 
lection account of” plaintifis. The check was inclosed in a letter, 
which stated that it was “for collection and credit.’”” The Mastin 
Bank had a standing arrangement with plaintiffs to give them credit 
“on the day of receipt, for cash items and checks,” and it gave 
credit for this check accordingly, and plaintiffs drew against it the 
day it was mailed. The Mastin Bgnk sent the check to defendants, 
who were its correspondents, and defendants charged the same to 
the drawer, who had sufficient funds, and credited it to the Mastin 
Bank. The latter had in the meantime failed and made an assign- 
ment, but defendants did not know this. Held, that the title to the 
check had vested in the Mastin Bank, and plaintiffs could not re- 
cover the amount of defendants. Ib. 


OBLIGATIONS TO SECURE LOANS TO FOREIGNBANKING CORPORATIONS: VA- 


LIDITY OF UNDER MISSOURI LAW: STARE DECISIS. See Long vy. Long, 
646. 


SEE TAXATION. 


BIGAMY. 


BiGaAMY: PLEADING. An indictment for bigamy drawn in the lan- 
guage of the statute is sufficient. The State v. Gonce, 600. 


: EvipeNce. On atrial for bigamy, the State, to prove the 
first marriage, gave evidence that defendant and the woman lived 
together and held themselves out to the world as man and wife for 
years ; that they had a family of children living with them as their 
children ; that she had signed and acknowledged deeds as his wife ; 
and that after the bigamous marriage she had sued for a divorce, 
he had answered and the court had granted hera divorce. Held, 


that this evidence was all competent. 





PAROL EVIDENCE is admissible to show that a paper offered as a 
certified copy of a decree isa forgery. Ib. 


BILLS AND NOTES. 


PURCHASER OF NOTE SECURED BY MORTGAGE TAKES IT SUBJECT TO EQUITIES, 


Orrick v. Durham, 175. 
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FoRM OF JUDGMENTS ON PENAL BONDS. 


BILLS OF EXCEPTION, 


See Practice 1N ScuPREME Court. 


BONDS. 


See State ex rel. Cochran y. 
Cooper, 464. 


BRIDGES. 


UNITED STATES BRIDGE ACT OF 1866: OBSTRUCTION OF NAVIGATION: 
Jurispiction. The first section of the act of congress of July 26th, 
1866, ‘* to authorize the construction of certain bridges,” ete., (14 U. 
S. Stat. at Large 244,) did not confer upon the district courts of the 
United States exclusive jurisdiction of litigation arising from any 
obstruction of navigation by any bridge built under the act, but 
only jurisdiction concurrent with that of the state courts in such 


. eases. Missouri River Packet Company v. Hannibal & St. Joseph Rail- 


road Company, 478. 


: : LIABILITY FOR DAMAGE BY OBsTRUCTION. If in the 
construction of a bridge over a navigable river, a departure be made 
from the terms of an act of congress authorizing it, the bridge will, 
to that extent, be an unlawful structure, and the owners liable for 
any damage which it may cause or help to cause to any vessel navi- 
gating the river in charge of a pilot exercising usual and ordinary 
care and skill. Jb. 





: CONSTRUCTION OF DRAW-SPAN. The above act provided that 
the piers of any draw-bridge to be built thereunder, should be par- 
allel with the current of the river, and the spans on each side of the 

ivot-pier should not be less than 160 feet in lengih in the clear. 

Teld, that in order to comply with the act, not only must the piers 
be parallel with the current, but the spans next to the pivot-pier 
must be 160 feet long, in the clear, measured on a line at right angles ° 
to the current; and that measurement on a line crossing the cur- 
rent at any other angle would not give 160 feet of clear space avail- 
able for navigation, and was not, therefore, what the act called for, 





BUILDING ASSOCIATIONS. 


See Usury. 


BURDEN OF PROOF. 


SEE INSTRUCTIONS. 


BURGLARY. 


See LARCENY. 
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CARRIERS. 


CARRIERS : CONTRACTS FOR EXEMPTION FROM LIABILITY: NEGLIGENCE, 
A contract by which a common carrier undertakes to relieve him- 
self of all liability for damages occasioned by any delay in transpor- 
tation and to impose them upon the shipper, will be effectual to 
ag the carrier only against the consequences of delays not caused 

y his own negligence. Dawson v. Chicago & Alton Railroad Com- 


pany, 296. 





: DUTY AS TO PROVIDING FACILITIES FOR TRANSPORTATION. It 
is the duty of a common carrier to provide sufficient facilities and 
means of transportation for all freight which it should reasonably 
expect will be offered, but it is not bound to provide in advance for 
extraordinary occasions, nor foran unusual influx of business which 
is not reasonably to be expected. Jb. 





: . Ifacommon carrier receive property for transpor- 
tation without any agreement to the contrary, he thereby under- 
takes to carry and deliver it within a reasonable time, regardless of 
any extraordinary or unexpected pressure of business upon him. 


CHARTER. 


See Munictpat Corporations. 


CHECKS, 


BANK CHECKS: ASSIGNMENTS. The drawing of a check upon a bank 


for part of the drawer’s deposit, does not transfer to the holder a 
legal or equitable claim pro tanto to such money, nor create any lien 
thereon in his favor. Merchants National Bank v. Coates, 168; Dick- 
inson v. Coates, 250. 


CONDITION PRECEDENT. 


CoNDITIONS: PLEADING: EVIDENCE. Upon a plea of compliance 
with a condition precedent, evidence will not be admitted to show 
that the condition was waived. Nichols v. Larkin, 264. 


: WARRANTY; AGENCY: WAIVER. Plaintiffs sold defendants 
machinery, warranting its work, and stipulating that if it failed to 
operate well defendants should notify plaintiffs and their local agent 
in writing, so as to give opportunity to correct the defect. Held, 
that this stipulation constituted a condition precedent, that compli- 
ance with it was necessary in order to bold plaintiffs on their war- 
ranty, that an agreement by a sub-agent of plaintiffs to give the 
requisite notice did not relieve defendants from its binding force, 
and that notice given by the sub-agent to the agent (but not to the 
principal) did not amount toa compliance. Jb. 





Skee CorpoRAatTions. 


VENDOR AND PURCHASER. 
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CONSIDERATION, 


THE CONSIDERATION of a written agreement may be shown by parol. 


1. 


Liebke v. Knapp, 22, Hall v. Morgan, 47. 


CONSTITUTIONAL LAW. 


WITNESS DISQUALIFIED BY CONVICTION: LEGISLATURE CANNOT RE- 
STORE COMPETENCY: RETROSPECTIVE LEGISLATION. Prior to the Re- 
vised Statutes of 1879,a person convicted of petit larceny, was under 
section 66 of chapter 201 of General Statutes 1865, incompetent to 
be sworn as a witness in any cause, and the omission of the disquali- 
fying clause in the Revision of 1879 was not designed to remove, 
and did not remove such incompetency occurring anterior to the 
time the latter statutes took effect. It isa settled rule in the con- 
struction of statutes in this State, that they are to operate prospect- 
ively and not otherwise, unless the intent that they are to operate 
retrospectively, is manifested on the face of the statute, in a man- 
ner altogether free from ambiguity. Besides, incompetency to tes- 
tify is one of the incidents of a conviction of crime, and part of the 
punishment, if not of the judgment, and the legislature cannot, 
without trenching on the pardoning power vested exclusively in 
the executive, attempt to do away with it. The State v. Grant, 113. 


RETROSPECTIVE LEGISLATION: MUNICIPAL TAXATION. Where a mu- 
nicipal corporation has, in the due exercise of a power conferred 
upon it by the legislature, assessed and levied a tax upon certain 
oroperty within its limits, the legislature may, by an act retrospect- 
ive in its terms, and which takes etlect before such tax becomes due, 
annul the assessment so made, and vest in another body the power 
to make the assessment for that year. The Slate ex rel. Kemper v. St. 
Louis, Kansas City & Northern Railway Company, 420. 


Not A SPECIAL LAW. The act “to provide for the assessment and 
collection of taxes on bridges owned by joint-stock companies, and 
property and franchises owned by telegraph and express compa- 
nies,” is not a special law within the meaning of the constitutional 
inhibition against the passage of local or special laws. Ib. 


RETROSPECTIVE LEGISLATION. Section 15 of the Bill of Rights was 
not intended to prohibit the passage of retrospective acts which do 
not disturb rights of a private character. Ib. 


DECISIONS OF CHURCH JUDICATORIES: CONSTITUTIONAL LAW. It is 
the established doctrine that in matters eqn ecclesiastical, not 
affecting property rights, the decisions of the proper church judica- 
tories made in good faith, are conclusive upon civil tribunals. The 
provision of the constitution, (2 10. art. 11,) that the courts of jus- 
tice shall be open to every person, and certain remedy afforded for 
every injury to person, property or character” in no manner alters 
this rule. It means only that for such wrongs as are recognized by 
the law of the land the courts shall be open and afford a remedy. 
Landis v. Campbell, 433. 


MUNICIPAL CORPORATION: IMPAIRMENT OF CONTRACT RIGHTS: CON- 
STITUTIONAL Law. Whena municipal corporation, by authority of 
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the State, contracts with a third person, whereby rights become 
vested in such person, they cannot be divested by the State. Such 
a contract is pro hac vice the contract of the State and cannot be im- 
paired by it. Hence, where the common council of a city, in the 
exercise of power conferred by the legislature, made an absolute 
grant to a horse railroad company of the right to build its road on 
certain streets, and the company accepted the grant and built a part 
of the road at great expense; Held, that the legislature could not, by 
a subsequent amendment of the city charter, make the right of tlie 
company to build the rest of the road dependent on the consent of 
a majority of the property owners on the street. Hovelman v. Aan- 
sas City Horse Railroad Company, 632. 


CONTINUANCE, 


See Practice, CRIMINAL. 
t 


CONTRACTS, 


A CONTRACT CONSTRUED. Plaintiffs and defendants entered into a con- 
tract by which plaintiffs were to buy, store, shell and ship corn tor 
a commission to be paid by defendants. The contract stipulated (1) 
that the defendants ‘ hereby agree to furnish money to pay for all 
the corn” the plaintiffs “‘ are able to purchase, the same to be deliv- 
ered at the town of Stewartsville from this date, (November 27th, 
1876,) until the 1st day of June, 1877, or if the” defendants “‘ wish 
to extend the time until the Ist day of September, 1877, they may 
do so at their option.” It further stipulated (2) that the defendants 
should pay plaintiffs ‘33 cents per bushel as full compensation for 
all the corn purchased, cribbed, shelled and carred. The 3} cents 
per bushel to be paid by the” defendants “ for the labor of purchas- 
ing, shelling, cribbing and carring of such corn, is to be paid when 
returns are had from the corn.” Plaintiffs also agreed to buy for 
defendants only. Defendants afterward (February 26th, 1877,) re- 
lezsed plaintiffs from their obligation to make further purchases, 
and none were made thereafter. In March it was agreed that the 
time for shelling should be extended till September Ist, 1877, and 
in consideration of this that defendants should pay plaintifis part of 
the commission (2? cents per bushel) June Ist, 1877, and the re- 
mainder September Ist. These modifications were made by written 
correspondence. In an action instituted June 13th, 1877, to recover 
2} cents per bushel commission on purchases made prior to Febru- 
ary 26th; Held, (1) That the first clause of the contract as originally 
made did not give the defendants the option of having any or all 
of the corn shelled at any time before September Ist; that it gave 
the option to have more purchased and delivered after June Ist and 
before September Ist, and the right to have any so purchased and 
delivered, shelled at any time before September Ist, but no other; 
(2) That the second clause did not give defendants an unlimited 
range of time within which to have their shelling done; that this 
provision was subordinate to the chief object and purpose of the 
contract, and either gave defendants the right to direct the particu- 
lar time at which it should be done within the period over which 
the contract extended by its original terms, or gave them the right 
to have it done within a reasonable time after the corn was delivered 
to the plaintiffs; (3) That the surrender by plaintiffs of their right 
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to shell within the time fixed by the original contract construed 

either way, was the surrender of a valuable right, and constituted 

! a sufficient consideration for the promise of defendants to pay part 
of the commission on the Ist day of June instead of ‘‘ when returns 
are had from the corn,” as originally stipulated, and that the action 
was, therefore, not prematurely brought. Sheldon v. Stephens, 371. 

2. 


OBLIGATION TO DELIVER GOODS TO BEARER. An obligation to de- 
liver goods to bearer need not specify the place of delivery. When 
the time arrives, 1f demand is made and refused, the promisor is in 
default, unless the demand is for delivery at an unreasonable place. 
Ii he has not been thus put in default, he may deliver to the promisee 
in person at any place which is reasonably convenient, and if the 
latter refuses or neglects to appoint a place, or purposely avoids re- 
ceiving notice of a place, the former may appoint any place, with a 
reasonable regard to the interests of the other, and there make de- 
livery. Spears v. Bond, 467. 


3. On demurrer to a petition on such an obligation, it will not be 
assumed that the plaintiff did not make proper demand. Jb, 


AGAINsT PpuBLICc PoLicy. See Liebke vy. Knapp, 22 


CoNTRACT AS TO REVOCATION OF LEASE. See Hutcheson v. Jones, 496, 


CONTRIBUTION. 


CoNTRIBUTION BETWEEN PARCELS OF LAND SUBJECT TO A COMMON MORT- 
GaGE. See Hall v. Morgan, 47. 


CONVERSION. 


TROVER OR CONVERSION cannot be maintained where the plaintiff has 
neither the right of property in, nor the right of possession to, the 
chattels alleged to have been converted. Parker v. Rodes, 88, 


CONVERSION BY HUSBAND OF WIFE’S PROPERTY: HER REMEDY. See Rieper 
v. Rieper, 352. 


CORPORATIONS. 


1. CoRPORATION: STOCK: PAYMENT. Payment of shares in a corpora- 
tion may be made otherwise than in money. Liebke v. Knapp, 22, 


: STOCK PAID UP IN ADVERTISING: PUBLIC PoLicy. It is not 
ultra vires a corporation organized for the purpose of carrying out a 
ublic enterprise, e. g. the building of a bridge over the er 
iver, to contract with the proprietor of a newspaper to have pu 
lished therein statistical articles and communications favoring the 
project. and showing the value of the ge ny as an investment ; 
neither is such a contract contrary to public policy. — Jb. 


2. 
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FULL PAID STOCK: CONSIDERATION: NEWSPAPER ARTICLES. Cer- 
tain shares of the stock of a corporation organized to construct 
a bridge over the Mississippi River were issued to the proprietor of 
a newspaper published in the city where the bridge was to be builtf 
The consideration therefor, was the publication of articles and com: 
munications in the newspaper favoring the enterprise and pointing 
out its need and value to the community. and its standing as an in- 
vestment. It was not contended that the consideration was inade- 
quate. Held, that the stock was fully paid Jb 


SroCKHOLDERS: DOUBLE LIABILITY. The constitution of 1865 went 
into force July 4th of that year; but the double liability clause con- 
tained in it was not carried into effect by appropriate legislation till 
the act ot March 19th, 1866. Between these dates, viz: on the Ist 
day of January, 1866, certain bonds were issued by a corporation. 
This double liability was abolished by the constitutional amend- 
ment of November &ih, 1870. In an action brought after 1870; 
Held, that the holders of the above bonds were not entitled to en- 
force against the stockholders of this corporation the double liability 
provided by the constitution of 1865. Jerman v. Benton, 148. 





: : RAILROAD COMPANIES. By the Revised Statutes 
1855 the holders of stock in railroad companies were not subject to 
the double liability imposed on stockholders in other corporations. 
R. S. 1855, p. 372, 213; p. 413, 210; p. 488, 257. Ib. 


THE BELLEFONTAINE STREET RAILWAY COMPANY (of St. Louis) was a 
railroad company within the meaning of the statute of 1855 de- 
fining the stockholders’ liability. 0. 


STrocKHOLDER’S LIABILITY: SET-OFF. In a proceeding under the 
statute by motion for execution against a stockholder, the stock- 
holder is entitled to offset against his liability any demand he may 
have against the corporation. Jb. 


MOTION FOR EXECUTION AGAINST STOCKHOLDERS: EXCEPTIONS. Ina 
proceeding under the statute by motion for execution against a 
stockholder in a corporation, the trial court sustained the motion 
and ordered execution. The stockholder saved no exception to this 
action of the court, but filed a motion to set aside the order. This 
motion was overruled, and to this ruling the stockholder took a bill 
of exception. Held that this was sufficient to bring up for review 
on appeal the errors alleged to have occurred below in sustaining 
the motion for execution. Allen v. Benton, 165. 


: CORPORATION. A person claiming under a deed which re- 
cites a mortgage in favor of a party bearing a corporate name, can- 
not dispute the corporate existence of the mortgagee. Hasenritter 
v Kirchhoffer, 239. 





ABORTIVE CORPORATION: LIABILITY OF MEMBERS. If an association 
intended to be incorporated omit to take a step necessary to perfect 
its organization as a corporation, the members will be lable for its 
debts as co-partners. Martin v. Feweil, 401. 
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11. CorRPORATION: ABUSE OF CORPORATE POWERS: REMEDIABLE BY THE 
STATE ONLY. It is the settled rule that the acts of a corporation can 
be assailed for abuse or excess of its corporate powers only ina 
direct proceeding brought by the State for that purpose. Hence, 
where a company chartered to build a horse railroad between cer- 
tain points in a city accepted from the common council of the city a 
right of way over streets not lying between those points, and its 
successor in title was proceeding to construct a road over those 
streets; J/eld, that, conceding this was an abuse or excess of the 
powers of the corporation, a private citizen whose interests were 
affected could not claim an iniunction on that ground. Horelman v, 
Kansas City Horse Railroad Company, 6382. 


12. GRANT OF RIGHT OF WAY BY COMMON COUNCIL: CONDITION 
SUBSEQUENT. FORFEITURE FOR RREACH.. The common council of a 
city granted to a horse railroad company a right of way over cer- 
tain streets, providing in the ordinance that the road should be com- 
pleted within twelve months from acceptance of the grant by the 
company, and that in case of failure so to complete it, the council 
might take away the franchise. Held, that this provision was a con- 
dition subsequent, and that the right of way, when accepted by the 
company, vested at once, subject to be defeated at the election of 
the city for breach of the condition, but that a private citizen could 
not take advantage of a breach. Ib. 





13. MuNICIPAL CORPORATION: IMPAIRMENT OF CONTRACT RIGHTS: CON- 
STITUTIONAL LAW. Whena municipal corporation, by authority of 
the State, contracts with a third person, whereby rights become 
vested in such person, they cannot be divested by the State. Such 
a contract is pro hac vice the contract of the State and cannot be im- 
paired by it. Hence, where the common council of a city, in the 
exercise of power conferred by the legislature, made an absolute 
grant to a horse railroad company of the right to build its road on 
certain streets, and the company accepted the grant and built a part 
of the road at great expense; Held, that the legislature could not, by 
a subsequent amendment of the city charter, make the right of the 
company to build the rest of the road dependent on the consent of 
a majority of the property owners on the street. Jb. 

14, . POWER TO MORTGAGE RIGHT OF WAY. The right of way of 

a horse railroad company in a public street is an incorporeal hered- 

—_— and may be mortgaged by the company. R. 8. 1879, 2 706. 

b. 





15. OBLIGATIONS TO SECURE LOANS OF FOREIGN CORPORATIONS: STARE 
Decisis, If it were res integra, it ought to be held that any obliga- 
tion given to secure the repayment of a loan of money made by any 
foreign corporation or unincorporated banking company in this 
State, is void. A true construction of the Banking and Illegal Cur- 
rency Act requires such a holding. But since this court in the case 
of The Connecticut Mutual Life Ins. Co. v. Albert, 39 Mo. 181, decided 
in 1866, held otherwise, considerations of justice and good faith 
toward creditors who have dealt on the strength of that decision, 
forbid the application of this construction tothem. Per Puuuips,C. 
Long v. Long, 646. 


See Martin v. Fewell, 401. 
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COSTS. 


Costs: APPEAL. It seems that an informer cannot appeal from a 
judgment against him for costs rendered by a justice of the peace 
in a criminal proceeding pursuant to section 2054, Revised Statutes 
1879. The State v. Baldwin, 243. 





: IMPEACHMENT OF VERDICT. Ona motion to re-tax the costs 
assessed against an informer in consequence of a finding by the jury 
that the prosecution was malicious, evidence is not admissible to 
contradict the verdict, or to show that it was rendered through 
prejudice or corruption. Jb. 


COUNTY. 


Tne statute, (R. S. 1879, 2 1184,) providing that necessary expense 
incurred by the probate court for furniture, etc., shall be paid by 
the county, Held, to authorize its procurement by the probate judge 
without first getting an order from the county court; and upon the 
refusal of the county court to pay-for it, to warrant the probate 
judge in doing so, and entitle him to recover from the county the 
price thereot, if it be reasonable and if the furniture was necessary. 


992 


Gammon v. Lafayette County, 223. 


A county is not liable in damages to one injured either in person 
or property by the fall of a county bridge. Clark v. Adair County, 
536. 


COUNTY COURTS. 


JURISDICTION OF IN SUITS AGAINST COUNTIES BY JUSTICE’s couRTS. See 


1. 


Gammon v. Lafayette County, 223. 


COURTS. 
See Justicr’s Courts. 
County Courts. 


JURISDICTION. 


COVENANTS. 


See Deeps. 


CRIMINAL LAW. 


CRIMINAL Law: “InForMATION.” The term “information,” as used 
in section 12, article 2of the constitution of 1875, is to be under- 
stood in its common law sense, i. ¢., a criminal charge exhibited by 
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the attorney general or other proper officer. The affidavit of a pri- 
vate individual is not an information, and will not, therefore, sup- 
port a prosecution for crime. The State v. Kelm, 515. 


REASONABLE pouBT. In every criminal case the defendant is en- 
titled to an instruction as to reasonable doubt; and it is error for 
the court to refuse it, no matter how clear the evidence may seem 
against him. The State v. Gonce, 600. 


REASONABLE poust. The court below instructed that it was not 
necessary to prove defendant’s guilt by the testimony of eye witnesses 
to the offense; that it might be shown by proof of facts and circum- 
stances from which it could be reasonably and satisfactorily inferred ; 
and the court also gave a proper instruction as to reasonable doubt. 
Held, that considering the two instructions together, the former was 
not calculated to induce a verdict on proof of facts less than re- 
quired by the rule of reasonable doubt. The State v. Owens, 619. 


AN INSTRUCTION examined and /Jield upon the whole not to be a 
commentary on the evidence. Jb 


AN INSTRUCTION as to larceny examined and held to be confusing 
and misleading, and, therefore, erroneous. Jb 


PRACTICE: WITHDRAWING EVIDENCE BY INSTRUCTION. If, upon a 
criminal trial, incompetent evidence reaches the jury without ob- 
jection made at the moment by defendant’s counsel, but he after- 
ward prays the court to withdraw it from their consideration by in- 
struction, it is the duty of the court to grant the prayer. 


REASONABLE DovusBT. The court below, in an instruction defining 
reasonable doubt, declared it to be ‘‘a real substantial doubt.’ Held, 
that the word “real” was expletory, and should not have been 


Ser ARREST. 
BIGAmMy. 
BurGLaRY. 
HoMICcIpDE. 
JURISDICTION. 
LARCENY. 


PERJURY. 


CUSTODEA LEGIS. 


SEE EXEcvurTIons. 
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DAMAGES. 


MEASURE OF DAMAGES. The proper measure of damages for in- 
a to a steamboat caused by collision, is the charter value of the 
»oat during the time lost by reason of the injury and the necessary 
cost of repairs. Missouri River Packet Comvany v. Hannibal & St. Jo- 
seph Railroad Company, 478. 


DAMAGES, PROXIMATE AND REMOTE, The trial court instructed the 
jury that if they should find for the plaintiff they should allow 
him such damages as they found from the evidence were “the im- 
mediate and natural consequence of the neglect of defendant.” 
Held, error, because it left it to the jury to distinguish hetween 
proximate and remote damages. Stewart v. City of Clinton, 604 


: MEASURE OF DAMAGES: DOWER. The damages recoverable 
on a breach cf covenant against incumbrances, are what the cove- 
nantee has paid to extinguish the incumbrance, if he has paid a rea- 
sonable and fair price, without reference to the value of the land or 
the purchase money. Hence, where the incumbrance was a dower 
right, and the plaintiff had paid it off, and the defendant, who had 
purchased from the husband of the doweress, showed that while he 
held the land there was no increase in its value; Held, that the 
plaintiff was nevertheless not limited in his recovery to one-third 
of what defendant had paid forthe land. Walker v Deaver, 664, 





MEASURE OF, FOR DETENTION OF DOWER. See Griffin vy. Regan, 73. 


ON DISSOLUTION oF INJUNCTION. See Hammerslough vy. Kansas City 


2. 


Building, Loan & Savings Association, 81. 
Ser Dower, 
HomicipeE. 


Promissory Notes. 


DECLARATIONS. 


SEE EviIpENCE. 


DEDICATION. 


No one but the absolute owner can dedicate land to public use so as 
to pass the fee. A dedication of land upon which there is a deed 
of trust is subject to be avoided by a sale under the deed. McShane 
v. City of Moberly, 41. 


A dedication of land to public use may take place by user and as- 
sent without a deed. But to constitute such an estoppel in pais the 
intent of the owner to make the dedication in this way must be 
clearly shown. Jb 

45-79 
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Tue owner of land subject to a mortgage dedicated a piece of it to the 
public use fora street. The mortgagee knew of the dedication and 
made no dissent; his mortgage being all the time on record. Two 
years later the land was sold under the mortgage; Held, that the 
dedication did not bind the purchaser, the acts of the mortgagee not 
amounting to an estoppel in pais. Jb. 


DEEDS. 


CovENANTS FOR TITLE: LIABILITY OF COVENANTOR. The fact that 
the defendant in ejectment evicted under title paramount was not 
in possession when the ejectment was brought, 1s no defense to an 
action by him against his grantor on covenants of warranty, where 
it appears that the grantor himself defended the ejectment. Jones 
v. Whitsett, 188. 


: SUCCESSIVE GRANTORS. Where tand has been con- 





veyed with successive covenants of warranty and the last grantor 
has been compelled to indemnify his grantee, he may in turn have 
recourse to his grantor for the amount vaid. Jb. 


Recrrats. Parties and privies are alike bound by the recitals in a 
deed. Hasenritter v Kirchhoffer, 239. 





: CORPORATION. A person claiming under a deed which re- 
cites a mortgage in favor of a party bearing a corporate name, can- 
not dispute the corporate existence of the mortgagee. Jb. 


DEED MISDESCRIBING LAND: RECORD: POSSESSION: SUBSEQUENT PUR- 
CHASER. Actual possession of land held under a deed which mis- 
describes it, will confer title as against a subsequent purchaser with 
knowledge of all the facts; but the mere record of such a deed with- 
out such knowledge will not affect a subsequent purchaser. Pike 
v. Robertson, 615. 


CovENANTS: ACTION AGAINST HEIRS. Where a oreach of covenant 
occurs after the covenantor has died and his estate has been fully 
administered, the covenantee is not driven to a new administration 
and a suit against the administrator de bonis non, but may maintain 
an action against the heirs direct, and they will be liable to the ex- 
tent of assets descended. Walker v. Deaver, 664. 


——— : LIABILITY OF HEIRS ON COVENANT OF ANCESTOR. Heirs are 
liable on the covenant of their ancestor only to the extent of assets 
received, and each for his pro rata share. Though there is no joint 
liability, they may be sued jointly. The judgment should ascertain 
and declare the liability of each separately. Jb. 


Or MARRIED woman. Belo v. Mayes, 67; Hord vy. Taubman, 101; Bagby 


v. Emberson, 139. 


CovENANTS AGAINST INCUMBRANCES: DOWER INTEREST OUTSTANDING. 


Walker v. Deaver, 664. 
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DEEDS OF TRUST AND MORTGAGES. 


AN INJUNCTION AGAINST SALE OF LAND UNDER DEED OF TRUST was 
sought by a subsequent purchaser thereof; and his vendor, who 
was the maker of the trust deed, the payee of the note secured 
thereby, the trustee and the parties claiming to be the then legal 
holders of the note, were made defendants. It appeared that the 
maker of the trust deed, by reason of some mistake in the calcula- 
tion of the amount of debt, had executed two notes, instead of one, 
which were substantially alike except in amount, and that he neg- 
ligently failed to destroy the note not needed, and that both came 
into the possession of the payee who negotiated both for his own 
use. This court upon an examination of the evidence finds (1) 
That the note corresponding in amount with that described inthe 
deed of trust, and held by the parties defendant claiming to be the 
legal holders thereof, is the genuine note intended to be secured by 
the trust deed, and that such parties hold the same as collateral se- 
curity for an indebtedness to them by the payee; (2) That the 
plaintiff, who had paid the spyrious note to the payee upon his 
threat to foreclose the deed of trust, was divested of any equity he 
might thereby have acquired by the maker having refunded the 
amount to him, and that he held the land subject to the lien of the 
genuine note, and thatthe maker acquired no equity by the payment 
of the spurious note, because, prior thereto, he had received notice 
of the genuine note, and its settlement had been solicited of him; 
and (3) Asevidence had been offered of the payment of the indebt- 
edness for which the genuine note was collateral, and excluded by 
the trial court, Held, that the case be remanded with direction to 
receive such evidence, and if the trial court should find such in- 
debtedness to have been — to make the temporary injunction 
pape. and if not, tu dissolve the injunction and dismiss the 
ill. Greenwade v. McCormack, 13. 


A dedication of land upon which there 1s a deed of trust is subject 
to be avoided by a sale under the deed. McShane v. City of Mober- 


ly, 41. 


WHERE two parcels of land are mortgaged and then sold to differ- 
ent parties, and one of them pays off the incumbrance, he is enti- 
tled tocontribution from the other in a proportion to be determined 
by the respective values of such parcels. all v. Morgan, 47. 


When: two parcels of land are mortgaged and one parcel is then 
sold and conveyed by warranty deed, the purchaser may redeem 
the mortgage and enforce it, as an entirety against the parcel re- 
tained by the mortgageor. Jb. 


Lis PENDENS: HOMESTEAD: CASE ADJUDGED. Two parcels of land 
were mortgaged by husband and wife, and the husband then sold 
and conveyed one of them by warranty deed, and during the pen- 
dency of a suit of foreclosure, the purchaser sold and conveyed with 
the understanding that the tract so sold was to bear its proportion 
of the mortgage. This tract alone was afterward sold to satisfy the 
judgment of foreclosure. Held, that the other parcel could be sub- 
jected to its op of the mortgage debt, in favor of the owner 
of the parcel sold upon foreclosure ; and this although it had been 
set apart, as a homestead. to the widow and minor child of the 


mortgageor. Ib. 
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‘“SuBJECT TO MORTGAGE,” CONSTRUCTION oF. The words “ subject 

to mortgage’ in a conveyance of one of two parcels of land which 

had been mortgaged together, Held, not to imply that the incum- 

brance was to be satisfied wholly out of the parcel so conveyed, or 

inet the grantee assumed any personal liability for the mortgage 
ebt. 


RECITALS IN RECORDED DEED. The purchaser of a note secured by 
mortgage takes it subject to all the equities fastened upon it by stip- 
ulations or recitals contained in any recorded deed which forms a 
link in his chain of title. Orrick vr. Durham, 175. 


SuBROGATION: MORTGAGE. If a party purchasing land subject toa 
mortgage, contracts with the mortgageor to pay the mortgage debt, 
and afterward the mortgageor is coimpelled to pay it himself, he will 
be subrogated to the rights of the mortgagee as against such pur- 
chaser and any one claiming under him with notice. Jb 


REs JUDICATA: MORTGAGE. The maker of a note secured by mort- 
gage was sued upon the note, suffered judgment and paid the judg- 
ment. He then brought this suit against the plaintiff in the judg- 
ment, who held another mortgage upon the same land, for the pur- 
= of having‘ himself subrogated to the rights of the original 
10lder of the paid note and having the mortgage which had secured 
it enforced as a first lien on the land. Held, that the judgment in 
the first action was no bar to this. Ib. 


A MORTGAGE .OF PERSONAL PROPERTY NOT YET IN ESSE, the production 
of which is in the contemplation of the parties, will impose a lien 
in equity thereon when produced. Following Wright v. Bircher, 72 
Mo. 179. Rutherford v. Stewart, 216. 


DEED OF TRUST OF PERSONAL PROPERTY: VALIDITY AS AGAINST 
cREDITORS. To make a deed of trust of personal pro ¢! valid as 
against other creditors, it will be sufficient if either the deed is ac- 
knowledged and recorded, or possession is given to the trustee. If 
the deed is so acknowledged and recorded, possession need not be 
given, even though called for in the deed. The State ex rel. Cochran 


v. Cooper, 464. 


: DESCRIPTION. A conveyance described the property con- 
veyed as “‘ the stock of merchandize and all other personal me 
now contained in the store-room occupied by’’ R. & Co. in F., “listed 
and invoiced and of the value of $3,113.92 as per schedule made.” 
Held, a sufficient description, especially when accompanied by the 
schedule. Jb, 





: TRUST TO SELL ON CREDIT. A conveyance to a trustee for 





the benefit of certain named creditors of the grantors to the exclu- 
sion of o‘hers, provided that the trustee might make a sale of the 
stock of goods conveyed in bulk, if desired, and upon such terms 
of credit as might be assented to by the grantors and a majority in 
interest of the secured creditors, Held, that this provision did not 
make it void on its face. Jb. 
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A PURCHASER IN GOOD FAITH, without notice, of real estate notes 
executed by a debtor to cover up his property, takes a good title. 
Fury v. Kemper, 477. 


In such a case, a bill by the debtor to enjoin the foreclos- 
ure of the deed of trust against the purchaser, presents no equity. 





That the note-broker who sold the notes knew of the fraud- 
ulent character of the notes and deed of trust, does not affect with 
notice the purchaser, who bought on the faith of the record title. 





DEEDS ON TRUST, SALE UNDER. A sale under a deed of trust given 
to secure the payment of a debt and authorizing sale when the debt 
is due, is absolutely void and passes no title if made before the debt 
becomes due. Long v. Long, 644. 

¢ 
Trustees. No party interested in adebt secured by a deed of trust 
ought to be a trustee in the deed, nor ought the son of a party— 
certainly not without the debtor’s knowledge of his interest and 
consent to his appointment. Jb. 


DEPOSITIONS. 


Tne trial court refused instructions to the effect that depositions are en- 


titled to the same weight and credence as oral testimony. Held, 
noerror. The State v. Grant, 113. 


DOMICIL. 


A merE residence of a temporary nature with no present purpose of an 


estabiished abode, is not suflicient to constitute a person a resident 
of this State; but if one leaves his home in another state and brings 
his household goods into this State, and takes lodging here with 
an intent then formed of making his home in this State, without a 
presentintention of removing therefrom, this would constitute him 
a resident from the time he moved into the State. Scovill v. Glass- 
ner, 450, 


See Hussanp AND WIFE. 


DOWER. 


THE DAMAGES RECOVERABLE FOR DETENTION of dower are one-third of 
the net yearly value of the land in the past, reasonably used, with- 
out reference to any improvements put on it by the defendant, and 
after deducting taxes paid by him; and the yearly allowance in lieu 
of dower is one-third of the present yearly value of the ground rent 
in its present condition, not including the rental value of the im- 
provements. Griffin v. Regan, 73. 
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ACTION FOR DOWER: MODE OF ESTIMATING MONEY JUDGMENT. In an 
action for dower, the court having ascertained that the land was not 
susceptible of division, left it to the jury under proper instructions 
to determine, and the jury, by a special verdict, did determine, (1) 
The damages already sustained by the demandant, (2) The present 
yearly value of the premises; and the court entered judgment for 
the past damages and one-third of the present yearly value. eld, 
correct. Ib. 





: JUDGMENT MUST BE SPECIAL. Under the statute, (R. S. 1879, 
2 2228,) the only money judgment recoverable in an action for dower 
is a special judgment against the land in which the dower is de- 
mandable. A general judgment against the defendant will be error. 


CoVENANTS AGAINST INCUMBRANCES: DOWER: DAMAGES. An out- 
standing dower interest existing at the date of a conveyance, consti- 
tutes a breach of a covenant “to defend and warrant against all 
persons, claims, liens, titles and incumwvrances.” The breach occurs 
as soon as the covenant is made; but until there is an actual loss or 
eviction, or its equivalent, the damages recoverable are only nomi- 
nal. The covenant runs with the land, and where possession is 
given, enures to the benefit of a subsequent grantee. Walker v. 
Deaver, 664, 





: - The liability of a covenantor to indemnify against 
a claim for dower must be determined by the law in force at the 
time the covenant was made. If no dower existed then, subsequent 
legislation creating it could not make him liable. But if there was 
a dower right, which only became consummate after a change in 
the law as to the mode of assignment, and it is assigned according 
to the new law, the covenantor is liable. Jb. 





: : DOWER ACT oF 1825. By the act of 1825 it was pro- 
vided that no widow should be entitled to dower until all her hus- 
band’s just debts were paid. While this was in force, a husband 
sold land with warranty but without his wife’s relinquishment of 
dower. Itsubsequently passed through the hands of several success- 
ive purchasers, each of whom covenanted against incumbrances. Af- 
ter the death of the husband his widow sued the last purchaser for 
dower and obtained judgment. He paid the judgment and fell 
back upon his grantor, who in turn paid and fell back upon the heirs 
of the first purchaser. They defended upon the ground that their 
ancestor’s grantor (the husband of the doweress) had died insolvy- 
ent, that the payment of any sum for dower would create a liability 
on the grantor’s covenant, which, by reason of the insolvency of his 
estate, they would be unable to enforce, and, therefore, under the 
act of 1825, above mentioned, the widow was not entitled to dower. 
No suit had been brought against the husband’s estate to establish 
a debt on account of this covenant. Jield, that the defense was un- 
tenable. R. 8. 1825, p. 332, 2 1. 





: Eviction. To entitle the plaintiff to recover on a covenant 
against incumbrances, it is not necessary to show actual eviction. 
If the incumbrance (such as a dower right) has been established by 
ol roceedings, and he has paid the judgment, that is sufficient. 
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: JUDGMENT INTER ALIOS AS EVIDENCE. Where a widow ob- 
tained judgment for her dower interest in land, and defendant paid 
the judgment and then sued and obtained judgment against his 
immediate grantor for the amount so paid. and the latter paid this 
judgment and inturn sued the heirs of his grantor on their ances- 
tor’s covenant; Held, that the record of the judgment in favor of 
the widow, though res inter alios actu for other purposes, wasadmis- 
sible for the purpose of showing the eviction. Jb. 





-: MEASURE OF DAMAGES: DOWER. The damages recoverable 
on a breach of covenant against incumbrances, are what the cove- 
nantee has paid to extinguish the incumbrance, if he has paid a rea- 
sonable and fair price, without reference to the value of the land or 
the purchase money. Hence, where the incumbrance was a dower 
right, and the plaintiff had paid it off, and the defendant, who had 
ourchased from the bed of the doweress, showed that while he 
1eld the land there was no increase in its value; Jicd, that the 
plaintiff was nevertheless not limited in his recovery to one-third 
of what defendant had paid for the land. J0. 





Dower. The age and health of a doweress are not to be taken into 
consideration in determining the annual value of her dower interest. 


CovENANT: EVICTION: JUDGMENT FOR DOWER. A judgment assess- 
ing the annual value of plaintiffs dower in land and requiring the 
defendant to pay the same from yearto year, together with payment 
as required, constitute such eviction as amounts toa breach of a 
covenant against incumbrances. 


ECCLESIASTICAL LAW. 


DECISIONS OF CHURCH JUDICATORIES: CONSTITUTIONAL LAW. It is 


the established doctrine that in matters purely ecclesiastical, not 
affecting property rights, the decisions of the proper church judica- 
tories made in good faith, are conclusive upon civil tribunals. The 
provision of the constitution, (2 10. art. 11,) that the courts of jus- 
tice shall be open to every person, and certain remedy afforded for 
every injury to person, property or character” in no manner alters 
this rule. It means only that for such wrongs as are recognized by 
the law of the land the courts shall be open and afford a remedy. 
Landis v. Campbell, 433. 


EJECTMENT. 


CovENANTS FOR TITLE: LIABILITY OF COVENANTOR. The fact that the 


defendant in ejectment evicted under title paramount was not 
in possession when the ejectment was brought, is no defense to an 
action by him against his grantor on covenants of warranty, where 
it appears that the grantor himself defended the ejectment. Jones 
v. Whitsett, 188. 


EMINENT DOMAIN. 


Tur existence of a power to take property for public use, may be con- 


troverted at any stage of the proceedings. City of Hopkins v. Kan 
sas City, St. Joseph & Council Blugfs Railroad Company, 98+ 
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EQUITY. 


Practice in EquITY. A decree in equity must be founded upon facts 
consistent with and embraced within the pleadings. The prayer 
for general relief authorizes the court to grant any relief within 
these limits, but not beyond. If a state of facts not pleaded is de- 
veloped at the trial, the pleadings should be amended; other- 
wise they cannot be made the basis of any relief. Newham v. Ken- 
ton, 382. 


EQUITABLE RELIEF FOR TORT: INSOLVENCY OF WRONG-DOER: FRAUD. 
F.and H. holding notes secured by a joint mortgage on certain land 
and a frame dwelling house thereon, obtained a decree for foreclos- 
ure of the mortgage, sale of the property and pro rata application of 
the proceeds to the payment of their demands. On the eve of the 
sale, which took place under this decree, H. expecting F. to become 
the purchaser, and intending to defraud him, moved the house 
and placed it upon land of hisown, F. in ignorance of what H. 
had done, bid and bought at the sale, the price bid being but a 
small part of the aggregate amount of the mortgage debts. H. was 
insolvent. Jield, that ordinarily F.’s remedy against him would be 
an action for damages, but as this, owing to his insolvency, would 
be fruitless, F. might maintain a proceeding in equity to recover of 
II. the value of the house with interest, and to subject his land and 
the house to the payment thereof ; and it was immaterial whether 
the maker of the notes was solvent or not. Fox rv. Hubbard, 390. 


REMEDIES AGAINST ESTATES OF DECEDENTS: PROBATE JURISDICTION ¢ 
CHANCERY JURISDICTION. Full power and jurisdiction exist in our 
probate courts to aflord a complete and final administration of es- 
tates of deceased persons. If a creditor, after administration is 
closed, seeks a remedy through the courts of chancery, very strong 
and satisfactory reasons must be shown therefor. French v. Strat- 
ton, 560. 


Equity: JUDGMENT BELow. It isthe custom of this court in cases of 
equitable cognizance, to defer somewhat to the findings of the trial 
court. IJZendricks v. Woods, 590. 


Wire’s EQUITY FOR RELIEF AGAINST HUSBAND’S CONVERSION OF PERSON- 


ALTY: Rieper v. Rieper, 352. 


ESTOPPEL. 


1. A dedication of land to public use may take place by user and as- 


sent without a deed. But to constitute such an estoppel in pais the 
intent of the owner to make the dedication in this way must be 
clearly shown, McShane v. City of Moberly, 41. 


Tue owner of land subject to a mortgage dedicated a piece of it to the 
public use fora street. The mortgagee knew of the dedication and 
made no dissent; his niortgage being all the time on record. Two 
years later the land was sold under the mortgage; Jield, that the 
dedication did not bind the purchaser, the acts of the mortgagee not 


amounting to an estoppel in pais. Ib. 
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InrokMATION known tothe party receiving it to be nothing more 
than an opinion or estimate, if honestly given, will not support an 
estoppel. Hammerslough v. Kansas City Building, Loan & Savings As- 
sociation, 81, 


SEE PARTNERSHIP, 


EVICTION, 


WHAT CONSTITUTES AN. Walker v. Deaver, 664, 


EVIDENCE. 


Tue consideration of a written agreement may be proven by parol. 
Liebke v. Knapp, 22; Hall v. Morgan, 47. 


WHere a quarter section corner had been lost, a survey made by a 
county surveyor in accordance with the government field notes, was 
admitted in evidence to establish its true location, notwithstanding 
the mode provided by statute, (Wag. Stat., 1312, 2? 31,) for estab- 
lishing such corners had not been followed. Coe v. Griggs, 35. 


In an action upon an account stated, if necessary, evidence of earlier 
transactions as a foundation for the settlement and in explanation 
thereof, is admissible; but an inquiry into the merits or demerits 
of the prior transactions, as ground of recovery or defense, is inad- 
missible. Aoegel v. Givens, 77. 


PRINTED LAWS AND ORIGINAL ROLLS, AS EVIDENCE OF THE CHAR- 
TER OF A TOWN: EXCEPTIONAL CASE. The original roll, as deposited 
with the Secretary of State, is the best evidence of a legislative en- 
actment. Yet, where there was a discrepancy between the charter 
of a town as published in the printed laws of the State and the stat- 
ute roll on file in the office of the Secretary of State, in this, that 
in the former it was provided that the trustees of the town might 
impose fines for breach of any of their ordinances, not to exceed 
#20 in amount, and, in the latter, the word “twenty ” was ninety: 
and from aught that appeared in the record this discrepancy was 
first brought to the attention of the defendant upon his trial, about 
twenty years after the enactment of the charter; in an action by the 
town to recover of hima penalty of $90 for refusing to take outa 
merchant’s license, as required by ordinance; Held, that under the 
exceptional circumstances of the case, the printed copy of the char- 
ter would control in determining defendant’s liability. Townof Pa- 
cific v. Seifert, 210. 


: EVIDENCE. In an action against the estate of a deceased 

rson for services performed for him during his lifetime, Held, that 

1is will making provision for the plaintiff was properiy admitted in 

evidence as corroborative of the claim made in defense that the 

position of plaintiff was that of a member of the family of the de- 

ceased. and as bearing upon the supposed undertaking to pay wages 
for his services. Cowell v. Roberts, 218. 
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6. WeiGut or EvipENcE. It is rarely the case that appellate courts in- 
terfere with the discretion of the trial courts in directing a new trial 
on a mere question of weight of evidence. The credibility of wit- 
nesses and the probative force of a given fact are peculiarly within 
the province of a jury. It is only where this court 1s well satisfied 
of a palpable disregard of law and evidence on the part of the trial 
jury, and that the trial court in refusing a new trial has wrought 
manifest injustice, or shown an unjudicial bias, that it feels it to be 
its duty to interfere. Whitsett v. Ransom, 258. 


7. Apissions. Conversations had between parties to the record after 
suit begun, are receivable in evidence as admissions. Scovill v. 
Glassner, 419. 

8. ANTECEDENT THREATS AS EVIDENCE. In an action-for malicious de- 
struction of personal property, declarations or threats of a general 
character made by the defendant in advance of the act charged and 
pointing to its commission, are competent evidence, and this with- 
out reference to their nearness or remoteness in point of time. Car- 
ver v. Huskey, 509 


9. PAROL EVIDENCE IS ADMISSIBLE to show that a paper offered as a cer- 
tified copy of a decree isa forgery. The State v. Gonce, 600. 


JUDICIAL NOTICE OF INCORPORATION OF TOWN. See City of Hopkins v. 
Kansas City, St. Joseph & Council Bluffs Railroad Company, 98. 


Or tHreats. See The State v. Grant, 113. 
Or OTHER OFFENSES. See The State v. Grant, 113. 
OF TITLE TO PERSONAL PROPERTY. See Mertens v. Kielmann, 412. 


AGENT’S DECLARATIONS AS EVIDENCE AGAINST PRINCIPAL. See Scovill v. 
Glassner, 449. 


IN ACTION FOR MALILICIOUS PROSECUTION. See Scovill v. Glassner, 449. 
JUDGMENT INTER ALIOS AS EVIDENCE. See Walker v. Deaver, 664. 
Sree PRESUMPTIONS. 
STATUTE OF FRAuDS. 


WITNESSES. 


EXECUTIONS. 


1 Uwnper the act of 1874, (Laws 1874. p. 118,) the right of the vendor 
of personal property to levy on it for the purchase price, confers no 
lien on it so as to bind it in the hands of a transferee, but simply 
ag the purchaser from claiming it as exempt. Parker v. 

es, 88. 
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2. CusTopia LEGIS: REPLEVIN. Property held under judicial process can- 
not be taken under other judicial process. Hence, where property 
levied upon as belonging to A has been replevied by B under claim 
of title, it cannot be again taken under execution against A while 
the action of replevin is pending and undetermined. Bates County 

yational Bank v. Owen, 429. 


MOTION FOR EXECUTION AGAINST STOCKHOLDER: EXCEPTIONS. See Allen 
v. Benton, 165. 


Bip AT EXECUTION SALE: LIABILIPY OF SHERIFF FOR FAILURE TO ENFORCE. 
See The State ex rel. Matney v. Spencer, 314. 


EXECUTION SALES. 


See OFFICES AND OFFICERS. 


¢ 
EXTRINSIC EVIDENCE. 


SEE EvIpENCE. 


FENCES. 


LAWFUL FENCE WITHIN RAILROAD LAw. See King v. Chicago & Alton 
Railroad Company, 328. 


FORCIBLE ENTRY AND DETAINER. 


In an action of forcible entry and detainer, a summary judgment can- 
not be rendered against the surety on the appeal bond, as in or- 
dinary cases of appeal from justices of the peace. Gray v. Dryden, 
106. 


FOREIGN CORPORATIONS. 


OBLIGATIONS TO SECURE LOANS TO, LEGALITY OF UNDER MISSOURI LAW: 
STARE Decisis. See Long v. Long, 646. 


FRAUDULENT CONVEYANCES. 


1, THE sUPREME CouRT approves the finding of the court below that the 
deed assailed in this case for fraud against creditors, was bona fide. 
Ryan v. Young, 30. 


2. A voluntary conveyance made by a debtor in embarrassed circum- 
stances, is constructively fraudulent, and will be set aside at the 
instance of a creditor without proof of actual fraud. Bohannon t. 
Combs, 305. 
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SUIT TO SET ASIDE A CONVEYANCE FOR FRAUD. A creditor cannot 
maintain a bill in equity to set aside a conveyance of his debtor as 
fraudulent, until his demand has been reduced to judgment: and 
this means a judgment in this State, not a judgment of a sister 
state. Crim v. Walker, 335. 


CHANGE oF Possessiox. To make a sale of personal property valid 
as against creditors of the vendor, the vendee must, within a rea- 
sonable time (regard being had tothe situation of the property) 
take actual, open, notorious and unequivocal possession, and the 
change of possession must be continued. The mere marking of the 
paeey will be of no avail if there is no change of possession. 


Stewart v. Nelson, 522. 





. When it appears from the undisputed facts that there is 
no such change of possession, the court should, as matter of law, 
declare the sale fraudulent. Jb. 


To impeach a conveyance on the ground of intent to evade future 
liabilities, an actual intent to defraud the holders thereof must be 


shown. Bayha v. Kessler, 555. 


FRAUDULENT REPRESENTATIONS. 


BonA FIDE PURCHASER: FRAUDULENT REPRESENTATIONS: ADEQUATE 
“REMEDY AT LAW: LACHES: CONDITION SUBSEQUENT. Ina suit to set 
aside a conveyance to a railroad company of twelve acres of land, 
the petition stated that the consideration thereof was the location 
of a depot on said land, and that by the terms of the deed said land 
was to be used for depot purposes alone; that the grantor did not 
know what quantity of land was necessary for such purposes and 
relied upon the company for information, that the company repre- 
sented that about twelve acres were required; that only three acres 
had been or could be used for that purpose, and that the remaining 
nine acres were not used for any purpose except a small portion by 
other parties by permission of the company. Held, that this peti- 
tion was demurrable on the grounds, Ist, That it contained no allega- 
tion that the consideration was expressed in the deed, and none 
that the defendant or his grantors, purchasers from the company, 
took with actual notice thereof. 2nd, That it contained no allega- 
tion that the representation made was for a fraudulent purpose or 
was knowingly false. ‘The allegation as made shows nothing more 
than the expression ofan opinion. 3rd, It appeared that there was 
a right of entry for condition broken, and there was no allegation of 
an entry or claim of forfeiture for more than twenty years. There 
was, therefore, an adequate remedy at law, and laches. 4th, The 
only allegation of connection between the grantor and plaintiff was 
that “ plaintiffs are the only parties interested in said real estate ad- 
versely to defendant ;’”’ and conditions of the above character enure 
only to the grantor and his heirs. Jones v. St. Louis, Kansas City & 


Northern Railway Company, 92. 


; RELEASES OF LEGATEES PROCURED BY FRAUD. Acq-ittances 
and releases of an executor by residuary legatees acknowledging 
full payment of their legacies, Held, upon the evidence, to have 
been procured by fraudulent representations and concealments, 
and to be, consequently, invalid. Howes v. Shepherd, 141. 
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GIFTS. 


By WIFE TO HUSBAND. See Rieper vy. Rieper, 352. 


GUARDIAN AND WARD. 


WARD NOT LIABLE TO PERSONAL JUDGMENT FOR MONEY. It is well 
settled that the probate court cannot render a judgment against 
a ward which shall bind him personally. If upona settlement 
it appears that the guardian has expended more money for the 
use of the ward than came into his hands, and a balance is found 
due the guardian, the probate court has no power to render judg- 
ment against the ward for the balance, nor does the finding have 
the force and effect of a judgment; neither can the guardian have 
recourse on the ward for such balance, unless there be an express 
or implied promise by the ward to pay; and this is so, even though 
the settlement be final, and the ward of full age and present in court 
when it is made. Brown v. Chadwick, 587. 


] 


2. Case apsvupcep. The guardian of a person of full age, lately in- 
sane but found by the court to have been restored to sanity, paid 
over to his late ward a sum of money as the balance of his estate 
unexpended. Upon a final settlement in the probate court subse- 
quently made by the guardian, it was found by the court that there 
was a balance due the guardian. The ex-ward was present and ex- 
amined the account. In an action by the guardian to recover this 
balance; Held, that the record of the probate court was not admis- 
sible as a judgment, but was admissible as tending to show a settle- 
ment inter partes. Ib. 


HEIRS 


LIABILITY ON COVENANT OF ANCESTOR. See Walker v. Deaver. 664 


HOMESTEADS AND EXEMPTIONS, 


1. Lis PENDENS: HOMESTEAD: CASE ADJUrGED. Two parcels of .and 
were mortgaged by husband and wife, and the husband then sold 
and conveyed one of them by warranty deed, and during the pen- 
dency of a suit of foreclosure, the purchaser sold and conveyed with 
the understanding that the tract so sold was to bear its proportion 
of the mortgage, This tract. alone was afterward sold to satisfy the 
judgment of foreclosure. Held, that the other parcel could be sub- 
jected to its proportion of the mortgage debt, in favor of the owner 
of the parcel sold upon foreclosure ; and this although it had been 
set apart, as a homestead, to the widow and minor child of the 
mortgageor. Hall v. Morgan, 47. 


2. Homesteap. The homestead reserved to the widow and minor 
children of a deceased debtor does not become liable to his debts 
alter the widow dies and the children come of age. The statute 
exempts it absolutely. Wag. Stat., 698,25. French v. Stratton, 560. 
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ABSCONDING HUSBAND! WIFE’S RIGHT TO CLAIM EXEMPTIONS. See Griffith 


1. 


v. Bailey, 472. 
HOMICIDE. 


EVIDENCE OF OTHER OFFENSE. An officer suspected a person of 
theft of goods in his possession: the oflicer thereupon attempted an 
arrest of such person, and was slain by such person to prevent the 
arrest; Held, that on atrial of one accused of such homicide, the 
State was properly allowed to prove that the goods in the possession 
of the slayer had in fact been stolen shortly preceding the homicide, 
although such theft was not discovered until the next day after the 
homicide. It is a matter of common experience that those who 
engage in crime, especially in that of theft, while yet in the posses- 
sion of the fruits of the crime and while engaged in carrying away 
the things stolen, act in a manner altogether diflerent from those en- 

ged in honest pursuits. The evidence of the larceny was, tlere- 
ore, admissible on the ground of furnishing “indications” to the 
officer by the manner and demeanor of the criminal possessed of the 
fruits of the crime. It was also admissible as showing a motive for 
escape from arrest and punishment on the part of him who first 
committed the larceny and afterward the homicide. Henry, J.. dis- 
sented from this proposition. The State v. Grant, 113. 


Tureats. Ona trial for the homicide of a policeman, it is compe- 
tent for the State to show that anterior to the homicide the accused 
made threats “ against policemen” generally ; and this, whether the 
threats were recent or remote. 


HoMICIDE IN SELF-DEFENSE. If one kill another in self-defense, 
it is justifiable homicide; and the fact that he intended not to kill 
but only to disable, does not make it manslaughter. The State. 
Jones, 441. 


MANSLAUGHTER, FOURTH DEGREE. Unless a homicide is involun- 
tary, or there is a sudden heat or quarrel, the offense is not man- 
slaughter in the fourth degree. Jb. 


ACTION FOR HOMICIDE: EVIDENCE OF DEFENDANT'S FEARS. In a 
civil action for the wrongful killing of plaintiff’s husband, the de- 
fendant offered to testify what his.apprehensions were when he 
fired the fatal shot. Held, not competent evidence. Nichols v. Win- 
Srey, 544. 


SELF-DEFENSE. The accepted doctrine is, that when a person ap- 
prehends that some one is about to do him great bodily harm, and 
there is reasonable cause for believing the danger imminent that 
such design will be Se he may safely act upon such ap- 
pearances, and may even kill the assailant if that is necessary to 
avoid the apprehended danger; and the killing will be justifiable 
although it may afterward turn out that the appearances were false 
and there was in fact neither design to do him serious injury nor 
danger that 1t would be done. He must decide at his peril upon 
the force of circumstances in which he is placed, for that isa matter 
which will be subject to judicial review. But he will not act at his 
a= of making that guilt if appearances prove false-which would 
innocent had they proved true. Jb. 








, 4 


2. 
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ACTION FOR HOMICIDE: BURDEN OF PROOF: SELF-DEFENSE. In a 

civil action for homicide the burden of proof is upon the plaintiff 
to show that the killing was wrongful. If it was done in self-de- 
fense that fact may be proven under the general issue; but if it is 
| aed pleaded the burden still does not shift to the defendant. 
b. 


ACTION FOR HOMICIDE: MEASURE OF DAMAGES. In a civil action 
for homicide the jvry were instructed that in finding their verdict 
they were not restricted to the damages which were the necessary 
result of the killing, “ but were free to consider all the circum- 
stances.” Ji/eld, that this carried with it the implication that the 
circumstances were aggravating; and where (as here) the evidence 
was of a as character, it was error to give it; at least when 
not accompanied by any instruction as to the effect of mitigating 
circumstances. Ib. 


HUSBAND AND WIFE 
¢ 
A wipow seeking to recover assets of the estate of her deceased 
husband, under Wagner’s Statutes, sections 7, 8, 9, 10 and 11, page 
85, 1s not required to surrender to the administrator the property 
she is entitted to keep as her separate property. Fans v. Eans, 53. 


A CERTIFICATE of acknowledgment by a married woman of a deed, 
made in the year 1876, recited that she acknowledged, on an exam- 
ination apart from her husband, that she executed the same freely, 
ete. Held, that it was not defective because it omitted te recite that 
the examination was “ separate’’ as well as “apart’”’ from her hus- 
band. Belo v. Mayes, 67. 


A CERTIFICATE of acknowledgment by a married woman of a aeed, 
made in substantial conformity with statutory requirement, is only 
prima facie evidence of the facts recited in it; and parol evidence is 
admissible to show the contrary. Jb. 


A PRIVY EXPLANATION of the contents of a deed by the oilicer to 
a married woman acknowledging the same, is not required by the 
statute. Ib. . 


THE EXAMINATION OF THE WIFE separate and apart from the hus- 
band, required by the statute, means an examination out of the 
resence of the husband, so that he cannot communicate by word, 
ook or motion. Jb. 


A married woman and her husband joined in executing a conveyance 
of land, the legal title of which was vested in her in fee, in trust to 
secure the payment of a debt. After the deed was delivered it was 
discovered that the name of the trustee agreed upon had been 
omitted. Thereupon the beneficiary, in the absence and without 
the consent of the grantors, caused the trustee’s name to be inserted. 
Held, that the deed as delivered did not pass either the wife’s title 
or the husband’s marital interest, and the alteration did not cure 
the defect. If the wife’s interest had been a separate equitable es- 
tate the deed as delivered would have been good as an equitable 
mortgage. Hord v. Taubman, 101. 
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Tne possession by the wife of land to which she has the legal title 
is the possession of the husband ; and she is not a necessary party 
to an action for injury to the possession. Gray v. Dryden, 106. 


MARRIED WOMAN’S DEED! VOID CERTIFICATE OF ACKNOWLEDGMENT. 
Where the certificate of acknowledgment of a married woman’s 
deed is fatally defective, and the deed is for that reason of no 
validity either asa conveyance or a contract, it confers upon the 
grantee no equity upon which to base a decree giving him the legal 
title, Bagby v. Emberson, 139. 


GIFT BY WIFE TO HUsBAND. If it be allowable at all for a married 
woman to make a parol gift of her separate personal property to 
her husband, since the Married Woman’s Property Act of 1875, 
(Acts 1875, p. 61,) the conservation of the legislative purpose as 
evinced in that act, should at least incline the courts to exact the 
most cogent proof to establish such a gift. Rieper v. Rieper, 352 


CONVERSION BY HUSBAND OF WIFE'S PROPERTY: HER REMEDY: 
Equity. A married woman whose separate personal property had, 
without her consent, been delivered by her bailee to her husband, and 
by him been converted to his own use, brought this action to subject 
to the payment of the indebtedness thus arising a stock of goods in 
the hands of her husband, and praying for the appointment of a re- 
ceiver. The goods were not the identical property converted, but 
were purchased in part, but in part only, with the proceeds of that 

roperty. Jleld, that the equitable principle which prevents the 
ollowing of a trust fund aiter it has changed its form and become 
mingled with and undistinguishable from the rest of the trustee’s 
property, had no application, and that the action could be maim 


tained. 


: : CREDITORS’ BILL: DISTRIBUTION OF FUND. eld, also, 
that in such case the married woman had no lien at the outset, an« 
did not acquire one by the institution of the action; that her posi- 
tion was that of a general creditor, and she was entitled to share 
pro rata, and not otherwise, with other general creditors who had 
come in and proved up their demands before distribution of the 
fund in the hands of the receiver; but that her equity was supe- 
rior to that of the bailee, who was also one of the general creditors. 





. ABSCONDING HUSBAND: WIFE’S RIGHT TOCLAIM EXEMPTIONS: DOMICIL: 


ATTACHMENT. A married man, apprehending arrest for crime, fled 
from this State, leaving his wife behind. Shortly afterward she sold 
some of the household goods of the family, and taking the rest with 
her went to the house of her father-in-law in Kansas, where her 
husband soon joined her, and where they remained together till he 
was arrested and brought back to Missouri during the same year. 
She returned with him. In the meantime a creditor had attached 
certain goods of a household character belonging to him There 
was no direct evidence that either husband or wife intended to 
make Kansas their home. Held, that the husband had absconded 
within the meaning of section 2348, Revised Statutes; that under 
that section his wife had the right to claim the attached property 
as exempt; that by leaving Missouri and going1o Kansas, under 
the circumstances, she had not given up her domicil in Missouri, 
and so had not forfeited this right; and that the right was ne: 








13. 


14. 


15. 


16. 
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barred by the mere fact that the attachment was based on an affi- 
davit which alleged that her husband was about to move from the 
State with intent to change his domicil. Griffith v. Bailey, 472. 


: HUSBAND AND WIFE. The fact that the vendor is a 
pane woman will be no bar to the enforcement of the contract 
here; and this on the ground that though the contract was not 
originally enforceable against her, yet as ‘she has voluntarily per- 
formed her part of it, there is no reason for exonerating the vendee. 
Walker v. Owen, 563. 








: : AFFIRMANCE BY MARRIED WOMAN. Where a woman 
under coverture at the time of making an agreement with respect 
to her land afterward becomes discovert and, then affirms the con- 
tract by suing on it, she may maintain the action. Ib. 


MARRIED WOMAN: JUDGMENT AGAINST: HER REMEDY. This court 
will not reverse a judgment against a defendant on the ground that 
she is a married woman, when that fact appears only by the caption 
of the petition. The caption is mere descriptio personae. If she is in 
fact a married woman, she has her remedy by writ of error coram 
nobis. Walker v. Deaver, 664. 


LIABILITY TO ACTION. Where the liability of a married 
woman arises on an obligation existing against her prior to covert- 
ure, she and her husband are properly joined as defendants in the 
action, and judgment should go against both. Jb. 


MEASURE OF DAMAGES FOR DETENTION OF DOWER. See Griffin v. Regan, 


73; Walker v. Deaver, 664. 


IMPROVEMENTS. 


In compuTING DowER. See Griffin v. Regan, 73. 


DESTRUCTION OF, AFTER POSSFSSION TAKEN. See Walker v. Owen, 564. 


CRIMINAL LAW: “ixForMATION.” The term “information, 


INFANCY. 


SEE PARENT AND CHILD. 


INFORMATION 


” as used 


in section 12, article 20f the constitution of 1875, isto be under- 
stood in its common law sense, i. é., a criminal charge exhibited by 

the attorney general or other proper officer. The aflidavit of a pri- 
vate individual is not an information, and will not, therefore, sup- 
port a prosecution for crime. The State v. Kelm, 515. 


46—79 
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INJUNCTIONS. 


1. AWN INJUNCTION AGAINST SALE OF LAND UNDER DEED OF TRUST was 
sought by a subsequent purchaser thereof; and his vendor, who 
was the maker of the trust deed, the payee of the note secured 
thereby, the trustee and the parties claiming to be the then legal 
holders of the note, were ~wt = defendants. It appeared that the 
maker of the trust deed, by reason of some mistake in the calcula- 
tion of the amount of debt, had executed two notes, instead of one, 
which were substantially alike except in amount, and that he neg- 
ligently failed to destroy the note not needed, and that both came 
into the possession of the payee who negotiated both for his own 
use. This court upon an examination of the evidence finds (1) 
That the note corresponding in amount with that described inthe 
deed of trust, and held by the parties defendant claiming to be the 
legal holders thereof, is the genuine note intended to be secured by 
the trust deed, and that such parties hold the same as collateral se- 
curity for an indebtedness to them by the payee; (2) That the 
plaintiff, who had paid the spurious note to the payee upon his 
threat to foreclose the deed of trust, was divested of any equity he 
might thereby have acquired by the maker having vanied the 
amount to him, and that he held the land subject to the lien of the 
genuine note, and thatthe maker acquired no equity by the payment 
of the spurious note, because, prior thereto, he had received notice 
of the genuine note, and its settlement had been solicited of him; 
and (3) Asevidence had been offered of the payment of the indebt- 
edness for which the genuine note was collateral, and excluded by 
the trial court, Held, that the case be remanded with direction to 
receive such evidence, and if the trial court should find such in- 
debtedness to have been paid, to make the temporary injunction 
a. and if not, to ¢ issolve the injunction and dismiss the 

ill. Greenwade v. McCormack, 18. 


2. EQUITY: TO RESTRAIN ENFORCEMENT OF SECURITY, FOR UNCERTAINTY. 
Equity will sometimes restrain the enforcement of a security until 
the amount of the indebtedness it covers is ascertained ; but this 
rule does not apply where the uncertainty as to amount is a thing 
inherent in the nature of the transaction and was in the contempla- 
tion of the parties at the time the indebtedness was created, as in 
the case of a note and deed of trust given to secure a loan on the 
usual plan from a building association. Hammerslough v. Kansas City 

. Building, Loan & Savings Association, 81. 


3. Upon the dissolution of an injunction in this case the defendant was 
—* as damages, $100 for his attorneys’ fees. Held, not exorbit- 
ant. . 


INSTRUCTIONS. 


1. Ow re-trial the lower court is directed to substitute the words “ rea- 
sonable suspicion” or ‘probable suspicion,” for the word “be- 
lieved,” in an instruction formerly approved. The State v. Graut, 113. 


2. Instructions which announce mere abstract propositions of law, 
or single out and comment upon particular facts, are properly re- 
fused. Kendig v. Chicago & Alton Railroad Company, 208. 
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PreceDENts. In framing instructions on well settled points, it is 
best to adhere to precedents long and well established; it is always 
hazardous to travel out of the beaten path. The State v. Stein, 330. 


AN instruction which assumes a contested fact, is bad. The State v. 
Wheeler, 366. 


HaArMLEss ERROR. This court will not reverse a judgment for error 
in instructions given below, if it is manifest that the appellant has 
not been injured. Morris v. Hannibal & St. Joseph Railroad Company, 


368. 


Iris not safe in a series of instructions to trust largely to the con- 
tinuity in reasoning and the logical analysis of “ the panel of twelve.” 
They are liable to be misled by the assertion of apparently distinct 
propositions in separate instructions, which might to the profes- 
sional mind be cognate and harmonious. The relation of one in- 
struction to another ought to be so near that their connection and 
meaning are obvious. Scavill v. Glassner, 450. 


ADMISSIONS OF COUNSEL. Where counsel at the trial admit as a 
fact a matter controverted in the pleadings, it is no error to refuse 
an instruction which assumes that that matter is still an open ques« 
tion. Stewart v. Nelson, 522. 


INSTRUCTIONS AS TO BURDEN OF PROOF. Where the plaintiff him” 
self has put in evidence the incidents of an occurrence from which 
the jury, within their province, might draw exculpatory inferences 
favorable to the defendant, it is error for the court to so instruct the 
jury as to convey a suggestion that the defendant must, by an addi- 
— weight of evidence, exonerate himself. Nichols v. Winfrey, 
544, 


H : MITIGATING AND AGGRAVATING CIRCUMSTANCES. It 
is the province and duty of the court to tell the jury what would 
constitute, under the evidence, mitigating or aggravating circum- 
stances. They should not be allowed to indulge in conjecture on 
this point. 





INTEREST. 
See Usury. 


Promissory Nore. 


JOINDER ON ACTIONS. 


See Practice. 


JUDGMENTS. 


Res JuDICATA; MORTGAGE. The maker of a note secured by mort- 
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gage was sued upon the note, suffered judgment and re the judg- 
ment. He then brought this suit against the plaintiff in the judg- 
ment, who held another mortgage upon the same land, for the pur- 
of having himself subrogated to the rights of the original 
older of the paid note and having the mortgage which had secured 
it enforced as a first lien on the land. Held, that the judgment in 
the first action was no bar to this. Orrick v. Durham, 175. 


JUDGMENTS ON PENAL BONDs. In an action ona penal bond, it is 
error to enter judgment simply for the amount of damages found. 
The judgment should be for the penalty of the bond with execu- 
tion hee the damages. The State ex rel. Cochran v. Cooper, 464. 


SEE FRAUDULENT CONVEYANCES. 
GUARDIAN AND WARD. 
PARTITION. 


PRACTICE. 


JUDICIAL NOTICE 


WueEn it is shown that a town or city has availed itself of the general 


law authorizing towns and cities to become incorporated, the courts 
will take judicial notice of the rights and powers conferred thereby. 
But the fact that a particular town or city has availed itself of the 
as of such law and become incorperated, must be proved. 

he courts will not take judicial notice of it. City of Hopkins v. Kan- 
sas City, St. Joseph & Council Bluffs Railroad Company, 98. 


JUDICIAL SALES. 


Sree OFrFIces AND OFFICERS. 


JURISDICTION. 


JUSTICE’S COURTS: JURISDICTION : SUITS AGAINST COUNTIES. , Before 
the Revision of 1879 every justice of the ae had jurisdiction of 
suits against his own county. Gammon v. Lafayette County, 223: 


- COUNTY COURT: JURISDICTION : SUITS AGAINST COUNTIES. Stat- 
utory authority conferred on the county court to audit and settle ali 
demands against the county, Held not to be repugnant to the juris- 
diction of a justice of the peace over a suit against the county. Jb. 








: JURISDICTION : SUITS AGAINST couNTIES. The statutory re- 
quirement that suits before a justice of the peace shall be brought 
in a township in which the defendant resides, or in adjoining town- 
ship, Held, not to be repugnant to the jurisdiction of a justice of 
the peace over a suit against the county. Tb. 
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4. CIVIL JURISDICTION NOT ACQUIRED BY USE OF CRIMINAL PROCESS: 

Practice. ‘lhe criminal process of the State cannot be used to take 

a person from one county to another, so as to subject him to civil 
process in the latter county. 

Where it is so used the tacts may be set forth by an answer in 

the nature of a plea to the jurisdiction, and will constitute a good 
defense. Byler v. Jones, 261. 


 §. Practice. A defense to the merits may now be united in the same 
answer with a plea to the jurisdiction; but the court ought to settle 
the question of jurisdiction before permitting a trial on the merits. 


6. ‘Surr in EQUITY FOR DECREE FOR TITLE.”” By the act creating the 
special law and equity court of Jackson county, that court was not 
aiowel jurisdiction ot ‘‘any suit in equity for decree for title.” 
The plaintiff in this case, having title to land subject toa deed of 
trust, brought this suit in that court to set aside a sale and annula 
deed which had been mad¢ by the trustee under the deed of trust. 
Held, that it was substantially a suit fora decree for title, and, there- 
fore, not within the jurisdiction of the court. Moise v. Franklin, 


518. 


OF CHANCERY IN MATTERS OF ADMINISTRATION. See French y. Stratton, 
560. 
See BripGes. 


JusTIce’s Courts. 


JURY. 


A juror will not be allowed to discredit or impeach his verdict. The 
State v. Fox, 109. 


CoMPETENCY OF JUROR WHO HAS FORMED OPINION. See State v. Stein, 330. 


JUSTICE COURTS. 


1. In an action of forcible entry and detainer, a summary judgment 
cannot be rendered against the surety on the appeal bond, as in or- 
dinary cases of appeal from justices of the peace. Gray v. Dryden, 
106 


2. Appeats. The fact that only one of two plaintiffs has appealed, 
cannot of itself be ground for dismissal; the failure to appeal by a 
party unnecessarily joined as plaintiff, is not a bar to the prosecu- 
tion of an appeal by the other plaintiff. Jo. 


3. CHANGE OF VENUE: JUDGMENT. A judgment entered by a justice of 
the peace after a change of venue has been applied for, in due 
form, on the ground of prejudice on his part, is erroneous, but can- 
not be treated as a nullity in a collateral proceeding. Herryford 
v. Attna Ins. Co., 42 Mo. 148: Beery v. Railroad Co., 64 Mo. 533, dis- 
tinguished. Colvin v. Six, 196 
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4. Srarements. A statement filed in a justice’s court, to be sufficient, 
must advise the defendant of the nature of the claim and be suffi- 
ciently specific to be a bar to another action. It must state facts 
and not merely conclusions of law. Hence, a statement in these 
words: ‘“ Plaintiff states that defendant is indebted to him in the 
sum of $50 lawful currency, for which he asks judgment,” is insuffi- 


cient. Butis v. Phelps, 302. 


5. DerrecrTivE SERVICE OF sUMMONS. By appearing generally before a 
justice and moving to set aside a judgment by default, a defendant 
waives any defect in the service of the summons. Gani v. Chicago 


& Alton Railroad Company, 502. 


: APPEAL. By appealing to the circuit court a defendant dis- 
oa with the necessity of a regular summons before the justice. 





7. JURISDICTION: RAILROADS. A justice of the peace of a township 
adjoining one in which live stock is killed on a railroad, has juris- 
diction of an action against the company to recover damages for the 
injury. Fitlerling v. Missourt Pacific Railway Company, 504. 


: DEFECTIVE SERVICE OF SUMMONS. By appearing before a jus- 
tice of the peace and filing a general motion to set aside a judgment 
by default, a defendant waives any defect in the service of sum- 


mons, 
By appealing to the circuit court he dispenses with the necessity 


of a regular summons. ; 
By introducing evidence at the trial in the circuit court, he sub- 


mits himself to the jurisdiction of that court. 1b. 





JURISDICTION IN SUITS AGAINST couNTIES. See Gammon y. Lafayette 


County, 223. 
See AMENDMENTS. 


APPEALS. 


RAILROADS. 


LACHES. 


See FravpuLENT REPRESENTATIONS, 


LANDLORD AND TENANT. 


LANDLORD AND TENANT. A lease contained a clause authorizing the 
lessee to revoke it at any time by giving three months’ written no- 
tice. Held, that this did not prevent the parties from subsequently 
making a contract of revocation without such notice, and if one 
was made and consummated by the acceptance of a new tenant, an 
answer alleging the fact set up a good defense to an action on the 
lease for rent accrued after the revocation. Hutcheson v. Jones, 496. 








an 
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LARCENY. 


BURGLARY AND LARCENY. A person indicted under section 1301, 
Revised Statutes 1879, for burglary and larceny, may be convicted 
of the larceny though the charge of burglary fail. This is too well 
settled by repeated decisions of this court to admit of further de- 
pate. The State v. Owens, 619. 





On trial of an indictment for burglary and larceny, the 
jury were instructed that it was not necessary to conviction that 
defendant should actually have broken into the shop and stolen the 
goods, but *‘ he was guilty if he was present aiding, advising or as- 
sisting in the act.” Held, that there was no uncertainty as to the 
meaning of the word “act.” It referred either to the burglary or 


the larceny. Jb. 
RECENT POSSESSION of a part of the stolen property is*presumptive 
evidence that the possessor stole the whole of it. Jb. 

‘ 
RECENT possession of goods stolen in the commission of a burg- 
lary, is evidence that the possessor is guilty as well of the burglary 
as of the larceny; but if the rule were otherwise, a person indicted 


for both burglary and larceny, but acquitted of the larceny, could 
not complain of an instruction declaring this to be the law. 1b. 


LEASE. 


See LANDLORD AND TENANT. 


LEGISLATIVE ACTS. 


SEE EvIDENCE, 


LIBEL. 


See SLANDER AND LIBEL. 


LICENSE. 
See Municipal CorRPoRATIONS, 


LIENS. 


See RaILroapDs. 


LIMITATIONS. 


ADMINISTRATION: LIMITATIONS. Within five years after the plaintiffs 
attained their majority they brought suit to set aside defendant’s final 
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settlement as administrator for fraud. In that action there was a non- 
suit. Within one year thereafter this suit was brought. More than 
ten years had elapsed since the final settlement. Held, that this 
suit was not barred by the statute of limitations. Houts ». Shep- 
herd, 141. 


STATUTE OF LIMITATIONS: PLEADING. In order to avail himself of 
the bar of the statute of limitations appearing on the face of the 
petition, the defendant must demur specially. A general demurrer 
will not do. The State ex rel. Matney v. Spencer, 314. 


: LIMITATION. Three years, and not ten, is the stat- 
utory vested of limitation against the liability of a sheriff for failure 
to collect money due on execution sale, and ‘the time runs from the 
day of sale. 16. 





LIMITATION AGAINST MORTGAGEE OF PERSONAL PROPERTY. As against 
a mortgagee of personal property left in the hands of the mort- 

gageor at the making of the mortgage, the statute of limitations 
does not run until he has demanded and been refused possession. 
Mertens v. Kielmann, 412. 


STATUTE OF LIMITATIONS: ENTRY OF PUBLIC LANDS: RESULTING 
trusts. The statute of limitations does not begin to run against a 
suit to enforce a resulting trust growing out of an entry of ublic 
lands with money of the ‘plaintiff, until the patent has issued: the 
burden of proving the date of this rests upon the defendant. Buren 
v. Buren, 538. 


ADVERSE POssEssION. A person having color of title to land, during 
a period exceeding ten years, paid taxes on it and went upon it 
and cut and carried off firewood and rails; J/eld, that this was not 
such visible, notorious and continuous possession as would give 
him title under the statute of limitations. Pike v. Robertson, 615. 


MALICIOUS PROSECUTION. 


MALICIOUS ATTACHMENT: EVIDENCE. In an action for maliciously 
attaching and causing the sacrifice of plaintiff’s goods; Held, that 
evidence that defendant endeavored to find out plaintiff’ s where- 
abouts with 2 view of informing him of the attachment so as to 
prevent a sacrifice of the goods, was not competent. Scovill v. Glass- 
ner, 450. ° 


——: PROBABLE CAUSE is a mixed question of law and fact. When 
the facts are admitted the court should declare their legal effect, but 
when they are disputed the question is for the determination of the 
jury under proper instructions. Jb. 


ADVICE OF CoUNSEL will not protect an attaching creditor from suit 
for malicious attachmentif the creditor discloses to the counsel only 
the facts relating to the creation and existence of his claim; he 
should also disclose all he knows touching the grounds alleged for 
attachment. Ib. 
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Neither will it avail the creditor to show that the suit was 
brought in good faith to recover what he believed he was entitled 
to under the law; he must also show that he believed in the exist- 
ence of the facts alleged in his affidavit as grounds of attachment. 





MANSLAUGHTER. 


See Homicipe. 


MARRIED WOMAN. 


See Husspanp AND WIFE. 


MASTER AND SERVANT. 


INCOMPETENCY OF FELLOW-SERVANT. To enable a servant to recover 
of his master for injuries sustained through the instrumentality of 
a fellow-servant, it is not suflicient to show that the fellow-servant 
was incompetent and that the master was guilty of negligence in 
employing him. It must also appear that the fellow-servant was 
guilty of some act of negligence or unskillfulness directly contrib- 
uting to the injury. Kersey v. Kansas City, St. Joseph & Council 
Blujfs Railroad Company, 262. 


See Parent AND CHILD. 


MISTAKE. 


SETTLEMENT VACATED FOR MISTAKE OR FRAUD. A debtor signed a mem- 
orandum that a certain amount was due by him upon notes, not 
at hand, based upon a calculation which the creditor represented 
had been prepared for him from the notes, the creditor also statin 
that if there were any mistakes he would correctthem. A fina 
settlement subsequently made included and continued an error in 
this memorandum, and by reason thereof the debtor paid a sum 
largely in excess of what was due. Held, that such settlement was 
properly vacated and judgment rendered for the excess in favor of 
the debtor. Welday v. Jones, 170. 


IN EXECUTION OF NOTES UNDER TRUST DEED: INJUNCTION. Greenwade vy, 
McCormack, 15. 


MORTGAGES, 


See Deeps or Trust AND MORTGAGES. 


& 
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MUNICIPAL CORPORATIONS, 


AN ORDINANCE penal in is nature, must be strictly construed. An 
ordinance of the town of Pacific construed and held not to provide 
any penalty upon merchants for failure to take out license, but only 
for failure to pay the ad valorem tax therein prescribed. Town of 


Pacific v. Seifert, 210. 


Nuisances. Powerconferred upon a municipal corporation to abate 
nuisances, is conferred for the public good, and not for any private 
corporate advantage, and for failure of its oflicers properly to exer- 
cise the power, the municipality is not liable. Armstrong v. City of 
Brunswick, 319. 


SEWERS: NATURAL COURSE OF DRAINAGE: SPECIAL TAX-BILLS. A city 
charter required that district sewers should connect, either with a 
public sewer or other district sewer, or else with the natural course 
of drainage. An ordinance of the city provided for the construc- 
tion of asewer whose only outlet was the bed of a creek which had 
been long before abandoned by the channel, and which, by the 
construction of streets, railroads, etc., across it, had been converted 
into a pond: Held, that this creek bed was no longer a natural 
course of drainage; that the ordinance, therefore, did not conform 
to the charter and was void; anc that special tax-bills for work 
done under it were not enforceable. City of Kansas v. Swope, 446 


EXECUTION OF CORPORATE POWERS: PLEADING. When a complaint 
against a municipal corporation relates to an act which can only be 
lawfully done under an ordinance of the corporation, an averment 
in the petition that the act was done by the corporation implies 
that it was done in pursuance of an ordinance. Stewart v. City of 
Clinton, 604. 


$ . Under the statute concerning Towns, (Wag. Stat., 
p- 1313, 22 2, 7,) the power to open, grade and improve streets is con- 
erred on the town board of trustees, and this power is to be exer- 
cised by ordinance and not otherwise. To hold a town liable there- 
fore for the consequences of a change of grade, it is necessary to 
show that the grade was originally established by ordinance and the 
change was authorized by ordinance. /b. 





: PROOF OF ORDINANCE. Parol evidence is not admissible to 
show the existence of a town ordinance: the journal of proceed- 
ings of the board of trustees should be produced. Jb. 





: LIABILITY FOR NEGLIGENT WoRK. Where the plaintiff claimed 
damages from a municipal corporation for flooding his cellar by 
negligently grading a street and building a culvert too small to carry 
off the water, and it did not appear but that the grading was done 
and the culvert built in accordance with an ordinance of the city ; 
Held, that the plaintiff showed no right of recovery. Ib. 





: CHANGE OF GRADE: SURFACE WATER. A city, in changing 
the grade of a street, is not bound to provide ditches or other con- 
duits for the surface water flowing along the street, so as to prevent 
it from running into the cellar of an abutting proprietor. _— 
cially is this the case when the water can find its way into the cellar 
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ony through a pipe laid into the street by the proprietor without 
eave. : 


MUNICIPAL CORPORATION: IMPAIRMENT OF CONTRACT RIGHTS: CON- 
STITUTIONAL LAW. When a municipal corporation, by authority of 
the State, contracts with a third person, whereby rights become 
vested in such person, they cannot be divested by the State. Such 
a contract is pro hac vice the contract of the State and cannot be im- 
paired by it. Hence, where the common council of a city, in the 
exercise of power conferred by the legislature, made an absolute 
grant to a horse railroad company of the right to build its road on 
certain streets, and the company accepted the grant and built a part 
of the road at great expense; Held, that the legislature could not, by 
a subsequent amendment of the city charter, make the right of the 
company to build the rest of the road dependent on the consent of 
a majority of the property owners on the street. Hovelman v. Kan- 
sas City Horse Railroad Company, 632. 


PRINTED LAWS AND ORIGINAL ROLLS AS EVIDENCE OF THE CHARTER OF 


ATOwN. Town of Pacific. Seifert, 210. 
See Country. 
MURDER. 


Sree HomiIcipe. 


NAVIGABLE RIVERS. 


SEE BRIDGES. 


NEGLIGENCE, 

Ser CARRIERS. 
MASTER AND SERVANT. 
Municipal CorPoRATIONS, 


RAILROADS, 


Ld 


NEGOTIABLE INSTRUMENT, 


Sree Promissory Notes. 


CHECKS. 


Bitts AND NOTES. 








1 


bo 
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NEWSPAPER. 


See Pusuic Pouicy. 


NEW TRIAL. 


See PRACTICE. 


NONSUIT. 


SEE PRACTICE. 


NOTICE. 


See Deeps or Trust AND MORTGAGES. 


NUISANCE. 


See Municipal CorRPoRATIONS, 


OFFICES AND OFFICERS. 


EXECUTION: LIABILITY OF SHERIFF FOR FAILING TO ENFORCE BID. A 
sheriff who fails to collect the amount of a bid made at execution 
sale, is prima facie liable to the execution debtor as for a neglect of 
duty. If the bidder was irresponsible, it devolves upon him to 
show it. The State ex rel. Matney v. Spencer, 314. 





: : Limitation. Three years, and not ten, is the stat- 
utory period of limitation against the liability of a sheriff for failure 
to collect money due on execution sale, and the time runs from the 
day of sale. Ib. 


LIABILITY OF OFFICER EXECUTING REPLEVIN: OF PLAINTIFF ASSIST- 
ING HIM. Whatever may be the law as to the right of an officer to 
break and enter a dwelling house by force in order to execute a writ 
of replevin, if he enter and make search upon the invitation of the 
owner of the house he will not be liable in damages unless he do 
unnecessary injury in the search; and if he search property found 
in the house belonging to a stranger to the writ, upon the invitation 
of the latter and under a bona fide impression that it is the property 
of the defendant, the samme rule of liability will apply. Ifthe plaintiff 
in the writ accompany and assist the officer, the same rules will ap- 
ply to him also. Bruce v. Ullery, 322. 





. If an officer, in the execution of a writ of replevin, injure 
the gy of a stranger to the writ, but without willfulness or 
malice, he will be liable for actual damages only. Jb. 


SERVICE OF PROCESS: OFFICER’S RETURN. The statute allows process 
to be served by leaving a copy at the “‘ usual place of abode ” of the 
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defendant. R.S&., 23489. An officer returned that he had left the 
copy at the “last usual place of abode” of the defendant. Held, 
that this did not show a valid service. Madison County Bank v. Su- 
man, 527. 


: ! CANNOT BE AIDED BY EXTRINSIC EVIDENCE: ADMINIS- 
TRATION. Ina proceeding in the probate court to classify a judg- 
ment, for the purpose of fixing the date of exhibition of the de- 
mand, the plaintiff offered in evidence the officer’s return upon the 
summons in the suit, and this being imperfect, he also offered ex- 
trinsic evidence in aid of the imperfections, in order to show that 
at the date given a valid service had in fact been made. Held, that 
this last evidence was not. admissible. Jb. 





See ARREST. 


ORDINANCE. 


See Muntcrpat CorPpoRATIONS. 


PACIFIC, TOWN OF. 


ORDINANCE OF AS TO MERCHANTS’ LICENSES CONSTRUED. See Town of Pa- 
cific v. Seifert, 210. 


PARDONING POWER. 


SEE ConsTITUTIONAL Law. 


PARENT AND CHILD. 


1. MASTER AND SERVANT: PARENT AND CHILD. Valuable services 
which would, as between strangers, raise an implied promise to pay 
for them, when performed fora person in /oco parentis, will not of 
themselves have that effect; and this whether they are performed 
= during minority or partly after majority. Cowell v. Roberts, 

18. 


: EVIDENCE. In an actien against the estate of a deceased 

rson for services performed for him during his lifetime, Held, that 
1is will making provision for the plaintiff was properly admitted in 
evidence as corroborative of the claim made in defense that the 
position of plaintiff was that of a member of the family of the de- 
ceased, and as bearing upon the supposed undertaking to pay wages 
for his services. 0. 





— 
PAROL EVIDENCE. 


ADMISSIBLE TO SHOW CONSIDERATION OF WRITTEN AGREEMENT. Liebke vy. 
Knapp, 22. 








%« 





INDEX. 
PARTIES. 
Sex FRAUDULENT REPRESENTATIONS, 


PRACTICE. 


PARTITION. 


A DECREE IN PARTITION. Ina suit in partition, one of the defend- 
ants, besides denying the plaintiff’s claim of title toa part of the 
land, alleged title in himself to the same part, and in his answer set 
forth the special facts constituting his claim. The decree found the 
plaintiff entitled as claimed in the petition, but made no specitic find- 
ing as to the facts so specially alleged in the answer. Objection 
being made that the decree failed to dispose of all the issues made 
by the pleadings; eld, that it was untenable; the finding for the 
plein! wan upon the ultimate issue between the parties and nec- 
essari:y involved and settled all the rest. Bayha v. Kessler, 555. 





. The finding and decree in this case are supported by the 
evidence. Ib. 


PARTNERSHIP. 


PARTNERSHIP NOTE FOR INDIVIDUAL DEBT. The plaintiffs at St. Louis 
sent a reaper to C. K. & Co., (a firm) at Sullivan, Missouri. C. K. 
« Co. afterward reported by letter that they had sold the reaper to 
K., a member of their firm, and sent the note of the firm for the 
price. It turned out that K. had made the transaction and written 
the letter wholly without the knowledge of the other members of 
the firm, and had alone gotten the benefit, but it also appeared that 
they habitually left the management of the business to K., and per- 
mitted him whenever he wanted goods to take them and charge 
them to himself. Held, that by their conduct they had brought 
themselves within the rule that where one of two innocent persons 
must suffer by the act of a third party he shall suffer who has been 
the cause or occasion of the confidence or credit reposed in such 
third party, and that they were liable on the note. Hayner v. Crow, 
293. 


PARTNERSHIP: CORPORATION: ESTOPPEL. Where partners have dealt 
as such with a seller, and after becoming incorporated continue to 
deal as before, having their bills made in the same way, without 
giving any notice of their altered condition, they will continue to be 
liable as partners, unless the seller have knowledge thereof derived 
from some other source. Martin v. Fewell, 401. 


PAPER GIVEN IN FIRM NAME FOR INDIVIDUAL BENEFIT: EVIDENCE. 
Ina suit on a check purporting to have been executed by a firm, 
one of the issues being whether it was in fact executed by the firm, 
or by W.,a member of the firm, for his own benefit; Held, that 
evidence that W. was largely indebted to the firm and that another 
member of the firm had sustained heavy losses on his account, was 
inadmissible. Held, also, that evidence that plaintiff was insolvent 
was not relevant to this issue. Ferguson v. her, 511. 
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If the consideration of a check given in the name of a 
firm by one of the partners enures to his sole benefit, and the holder 
knows that fact, or if the business of the firm does not authorize 
one of the parties to draw checks in the name of the firm, or no 
authority to doso can be inferred from their course of dealing, the 
firm is not liable on the check, but only the partner drawing it. Ib. 





PAYMENT. 
OF sTOCK IN CoRPORATION. See Liebke v. Knapp, 22. 


AUTHORITY OF AGENT TO RECEIVE. See Chambers v. Short, 204, 


PERJURY. 


1. _ PERJURY IN RETURNING PROPERTY FOR TAXATION. To sustain an 
indictment against a tax;payer, under section 34 of the Revenue 
Law of 1872, (Wag. Stat., 1165,) for perjury in making a false affi- 
davit toa property list for assessment, it is not necessary that the 
assessor should first have notified the board of equalization of the 
perjury, and that the board should upon examination have found 
the tax-payer guilty. The provisions of the statute in reference to 
these matters relate only to the civil liability imposed for the false 
return. The State v. Cannon, 343. 


2. . Underthe Revenue Law of 1872 the assessor was bound 
to perform his whole duty in making an assessment between the 
first days of August and January in each assessment year. After 
the latter date he had no power to administer the tax-payer’s oath 
to his property list. An oath administered after that date was a 
nullity, and if false, did notconstitute perjury Jb. 





: PERJURY. An indictment for perjury committed on a tria- 
of the right of property before a constable, examined and held sufl 
ficient. The State v. Belew, 584. 





+t. : . Insuch an indictment it is not necessary to set out 
the special facts which gave the constable jurisdiction. It isenough 
to allege that he had competent authority to try the case and ad- 
minister the oath. Jb. 





PERSONAL PROPERTY. 


EvipENCE OF TITLE TO PERSONAL PROPERTY. As against a claimant of 
personal property recorded conveyances of the property passing 
between other parties, coupled with possession held by one of 
them, are not alone evidence of title. To make them evidence it 
should be shown that the makers of the conveyances had title; or 
if the claimant has done things which amount to a recognition of 
title in them, they may be shown. Mertens v. Kielmann, 412. 


Situs oF, FoR Taxation. See The State ex rel. Davis v. Rogers, 283. 
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PLEADING. 


PLEADING: SUIT BY APMINISTRATOR. A petition sufficiently shows 

plaintiff’s right to sue as the administrator of the estate of a de- 

cedent, which alleges his death, the appointment, as administrator 

of his estate, of the plaintiff bya certain court, that such court had 

probate jurisdiction in the county where he died, and that plaintiff 
ualified and was acting as such administrator. Eans v. Exchange 
ank, 182. 


: FACTS NECESSARILY IMPLIED NEED NOT BE STATED, A peti- 
tion which alleges that defendant delivered to a? intestate 
a certain certificate of deposit, which was payable to such intestate, 
impliedly alleges that such intestate was the holder and owner 
thereof. Ib. 





: SUIT UPON LOST INSTRUMENT. Ina suit upon a negotiable 
instrument alleged to be lost, it is not necessary also to allege that 
a bond of indemnity has been given; such bond must be given 
before judgment is rendered in plaintiff’s favor, but this may be 
done after the pleadings are filed and issues joined. 


Torts: PLEADING. Where goods have been taken and applied to 
the use of the captor without the consent of the owner, the wrong 
done is a tort, and the remedy is by an appropriate action for the 
tort. The owner cannot waive the tert and sue as upon a contract 
of sale. Sandeen v. Kansas City, St. Joseph & Council Bluffs Railroad 
Company, 278. 


Case ADJUDGED: JusTice’s court. In a suit begun before a jus- 
tice of the peace the plaintiff stated his cause of action in the ferm 


of an account, thus: 
The K. C., St. J., etc., R. R. Co. to P. S., Dr. 





SD ee IED OIE i conesstinbinseseecsesananenetnens cantescennccnnterennenteeiens $51 00 
To 440 feet of lumber at $20 per M.............0.0e+ 000 eer F 
$59 80 


The evidence offered by plaintiff showed a taking of the ties and 
lumber without the knowledge or consent of plaintiff and a conver- 
sion of them to defendant’s use. Held, that it did not support the 
complaint. Compare Allen v. McMonagle, 77 Mo. 478. . 


PLEADING: DEMURRER. Where the answer consists of a general 

denial and special pleas, and the latter do not in terms admit facts 

sufficient to entitle plaintiff to judgment, a demurrer to the whole 

will not lie. The proper method of testing the sufticiency of the 

— pleas is to demur to them only or move to strike them out. 
e State ex rel. Davis v. Rogers, 283. 


SraTUTE OF LIMITATIONS: PLEADING. In order to avail himself of 
the bar of the statute of limitations appearing on the face of the 
petition, the defendant must demur specially. A general demurrer 
will not do. The State ex rel. Matney v. Spencer, 314. 


P.ieapinc. A petition ona promissory note is defective if it fails 
to allege that the note has matured, and that the plaintiff is the 
owner or holder of it, or if it is payable to bearer that he is the 
bearer. Spears v. Bond, 467. 
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EXECUTION OF CORPORATE POWERS: PLEADING. When a complaint 
against a municipal corporation relates to an act which can only be 
lawfully done under an ordinance of the corporation, an averment 
in the petition that the act was done by the corporation implies 
that it was done in pursuance of an ordinance. Stewart v. City of 
Olinton, 604. 


PLEADING : GENERAL DENIAL, SPECPAL PLEAS. This court is not pre- 
pared to say that in drawing an answer or reply counsel may not 
employ both a general denial and special pleas, but does hold that 
when both are employed the denials ought to be so framed as to 
leave no doubt in the mind of the court, and the adverse party, as 
to what is denied and what admitted. Hence, where a reply, be- 
sides pleading specially to an answer which contained numerous 
averments of fact in several counts, denied “ each and every allega- 
tion of the answer not herein admitted or otherwise pleaded to;”’ 
Held, that it was bad, because it imposed upffon the court and oppos- 
ing counsel the duty of going through the answer step by step to 
discover what was denied and what admitted. The plaintiff ought 
to have been compeiled to make it more certain. Long v. Long, 644. 


PLEADING: DEFECT OF PARTIES. Where a defect of parties defend- 
ant is apparent on the face of the petition, (as where the suit is 
against heirs when it should be against the administrator, ) advantage 
must be taken of it by demurrer. It will be deemed waived if de- 
fendants answer, even though they insist on the defect in their an- 
swer. Walker v. Deaver, 664. 


Ser RaiLroaps. 


PLEADING, CRIMINAL. 


Demurrer. A demurrer to an indictment “ because there is no 
offense charged in the indictment;”’ is sufficiently specific under 
section 1818, Revised Statutes. 7he State v. Belew, 584. 


A demurrer “ because the indictment is an absurcéty on its face,” 
Held, to be frivolous, and should be disregarded. Jb. 


POLICEMAN, 


Sree ARREST. 


PRACTICE. 


ACTION FOR DOWER: JUDGMENT MUST BE SPECIAL. Under the statute, 
(R. 8. 1879, 2 2228,) the only money judgment recoverable in an ac- 
tion for dower is a special judgment against the land in which the 
dower is demandable. A general judgment against the defendant 


will be error. Grifin v. Regan, 73. 
JoINDER oF aAcTION. A joint action will not lie, to recover the 


purchase price of goods, against the purchaser and one who has re- 
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ceived them from the purchaser and converted them to his own 
use. Parker v. Rodes, 88. 


P averred in his petition that H had purchased goods of him, on the 
false representation that he was solvent; that subsequently H sold 
the goods to R, who received and paid for them knowing that H had 
not paid P and that H was insolvent ; that P had demanded the 
goods of R who refused todeliver them to him, but instead wrong- 
fully converted them to his own use. On the trial, P filed an amended 
petition alleging that R knowing that H was insolvent and indebted 
to P for the goods, fraudulently colluded with H to cheat and defraud 
P; that in pursuance thereof R pretended to purchase the goods 
from H, by reason whereof P has been damaged, ete. Held, that 
the amendment should not have been permitted, because it changed 
the cause of action from trover and conversion to an action of fraud 


and deceit. Jb. 


THe possession by the wife of land to which she has the legal title 
is the possession of the husband ; and she is not a necessary party 
to an action for injury to the possession. Gray v. Dryden, 106. 


No MOTION FOR NEW TRIAL or in arrest of judgment is necessary 
when the error complained of appears on the face of the record 
proper. Bagby v. Emberson, 13%. 


Variance. The fact that a non-negotiable note is averred in the 
petition to be negotiable, will not prevent recovery upon it. Bank: 
of Pleasant Hill v. Wills, 275. 


Leave to amend, asked on the ground of variance between 
the pleadings and proois of the adverse party, is properly refused 
unless the statutory affidavit is filed, showing wherein the applicant 
has been misled to his prejudice. Jb. 





INVOLUNTARY NoN-suIT. A non-suit taken after instructions have 
been given which preclude recovery by the plaintiff, is not a volun- 
tary non-suit, and will bring up for review the errors committed 
below. The instructions given in this case were of that character. 
Martin v. Feweil, 401. 


JupGMeNt. In a suit against several defendants the verdict and 
judgment should embrace and dispose of the case as to all. Fergu- 
son v. Thacher, 512. 


DEFENSE TO MERITS MAY BE JOINED WITH PLEA TO JURISDICTION. Byler 


v. Jones, 261. 


JUDGMENT AGAINST MARRIED WOMAN: REMEDY. See Walker y. Deaver, 





See AMENDMENTS. 
DEPOSITIONS. 


Equity. 














to 
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INSTRUCTIONS. 


Justicr’s Courts. 


PRACTICE, CRIMINAL. 


REFUSING TO GRANT A CONTINUANCE, unless arbitrary and prejudi- 
cial, is no ground for a reversal of the judgment. The State v. lox, 


Verpicr. A juror will not be allowed to discredit or impeach his 
verdict. Ib. 


Venue. If the record in a criminal case fails to show that the 
venue was proven, the judgment must be reversed. The State v. 
Wheeler, 366. 


See Process. 


PRACTICE IN THE SUPREME COURT. 


Un ess the motion for new trial be incorporated in the bill of ex- 
ceptions, this court cannot take notice of any errors alleged to have 
arisen in the progress of the trial, and which can only be brought 
up for review by bill of exceptions. This rule applies as well to 
criminal as to civil proceedings. The State v. Robinson, 66. 


Errors alleged to have occurred at the trial below, but not men- 
tioned in the motion for new trial, will not be considered here. 
Such errors are, trial by the court without a jury waiver, and the 
giving of improper instructions. Griffin v. Regan, 73. 


Ir is not only necessary to object to the exclusion of proffered evi- 
dence, but except to the ruling of the court, in order to be entitled 
to have such ruling passed upon by the Supreme Court. Koegel v. 
Evans, 78. 


APPEAL: BILL OF EXCEPTIONS. This court acquires no jurisdiction 
over a case by appeal unless taken at the term when final judgment 
is rendered ; at such term, also, the bill of exceptions must be filed 
unless carried over by consent of both parties and of the court, 
entered of record. Gill v. Scruggs. 187. 


Bit. or Exceptions. A bill of exceptions filed at the next term 
after the overruling of motions for new trial and in arrest and tle 
perfecting of the appeal, under an order extending the time for the 
filing thereof made without consent of the parties, will not be con- 
sidered by this court. Moberly Building Association v. True, 193. 


A PETITION UPON A PENAL BOND, Which was held good after verdict. 
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14, 


16. 


Wuenre the petition shows no cause of action, a judgment for the 
plaintiff will be reversed, although no exception was taken in the 
court below. Nance v. St. Louis, Iron Mountain & Southern Railway 
Company, 196. 


AMENDMENTS. Where complaint is made of the action of the lower 
court in refusing leave to amend, the amendment proposed should 
be embodied in the bill of exceptions; otherwise this court cannot 
determine whether there was error. Bank of Pleasant Ilill v. Wiils, 
275. 


Writ of error dismissed because no final judgment appears in the 
record. The State v. Wymer, 277. 


PRACTICE, CRIMINAL: MOTION TO QUASH: BILL OF EXCEPTIONS. A mo- 
tion to quash an indictment not being a part of the record proper, 
in order to obtain a review of the action of the trial court in ruling 
on such a motion, it must be embodied in a bill of exceptions. The 
State v. Gee, 313. 


BILL OF EXCEPTIONS: MOTION FOR NEW TRIAL. This court will not 
consider a bill of exceptions where the record does not aflirmatively 
show that the motion for new trial was filed within four days after 
the trial; nor will it review any errors, alleged to have occurred at 
the trial, unless they were specifically brought to the attention of 
the court below by a motion for new trial. Ballinger v. Carrier, 318, 


Tus court will not consider an objection based on the want of evi- 
dence, if the attention of the trial court was not called to it in the 
motion for new trial. Blakely v Hannibal & St. Joseph Railroad Com- 
pany, 388. 


Bit. or Exceptions. A bill of exceptions need not set forth deeds 
and other documents affecting land in haec verba ; it will be sufficient 
if they are described according to their legal effect. Fox v. Hub- 
bard, 390. 


Bit or Exceptions. To authorize the filing of a bill of exceptions 
at a term subsequent to that at which the trial is had, requires the 
assent of both the parties and of the court entered of record at the 
term of trial and judgment. Spencer v. St. Louis, Iron Mountain & 
Southern Railway Company, 500. 


BILut or Exceptions. It is not essential to the sufficiency of a bill 
of exceptions filed in vacation that the clerk should indorse the fact 
of filing on the bill itself. An entry on the record to that effect, if 
it identifies the bill, is sufficient. Overruling Carter v. Prior, 78 
Mo, 222, Ferguson v. Thacher, 512. 


PRESUMPTION IN FAVOR OF JUDGMENT BELOW. There appeared to be 
a discrepancy in description between a decree in partition and the 
deed which formed the basis of the decree. Held, that the decree 
would not for that reason be declared erroneous: this court would 
rather assume that there was evidence before the trial court which 
reconciled the two descriptions. Bayha v. Kessler, 555, 
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17. WHAT QUESTIONS MAY BE RAISED ON APPEAL. In an action to re- 
cover the contract price of land, no question was made in the trial 
court as to the plaintiff’s title. J/eld, that none could be raised in 
this court. A case cannot be tried on one theory below and on an 
entirely different one here. Walker v. Owen, 563. 


EQuITY: JUP MENT BELOW. It is the custom of this court in cases of 
equitable cognizance, to defer somewhat to the findings of the trial 
court. Hendricks v. Woods, 590. 


ee 
9% 


PRESUMPTIONS. 


1. Upon proof of a settlement 2 promise by the debtor to pay the bal- 
ance found due will be implied. Aoegel v, Evans, 78. 


2. A QUESTION oF Presumption. A deed of trust, in evidence in this 
case, given to secure the payment of several principal notes and 
interest coupons, bore date December 18th, 1875, and was delivered 
December 30th, 1875. It recited that the notes were of even date 
with itself, and were payable respectively in four, five and six years 
after date, with intefest at the rate of ten per cent per annum from 
their respective dates, and also that ‘the first payment of interest 
on each of said notes is to be made on the Ist day of April, 1576, 
for the period ending on that day, and thereafter the interest is to 
be paid semi-annually on the Ist days of October and April in each 
year until the last payment, according to the interest coupons thereto 
annexed.” It also appeared in evidence that all the interest was 
paid upto April Ist, 1877; and it being a material question what 
was the date of maturity of the next coupon, and none of the cou- 
pons being in evidence; Held, that it would be presumed that the 
next coupon matured either on the 18th or the 30th of December, 
1877, rather than the Ist of October. 1577. Long v. Long, 644. 


THAT SERVICES RENDERED TO PARENT BY CHILD ARE GRATUITOUS. See 
Cowell y. Roberts, 218. 

IN FAVOR OF JUDGMENT BELOW. See Bayha vy. Kessler, 555; Hendricks 
v. Woods, 590. 


OF GUILT FROM POSSESSION OF STOLEN Goops. See The State v. Owens, 
619. 


PRINCIPAL AND AGENT. 


1. AGENCY: AUTHORITY TO RECEIVE PAYMENT. The employment of a 
canvassing agent for the sale of books by subscription, confers no 
authority to. receive payment for books sold but not delivered by 
him, nor everin his possession. Following Butler v. Dorman, 68 Mo. 
298. Chambers v. Short, 204. 


2. AGENT MUST FOLLOW INsTRUCTIONS. Where an agent disregards 
specific instructions, he does so at his peril, and if he adopts his 
own course with reference to his principal’s business and loss ensues 
thereby, he will be liable though he may have used reasonable dili- 
gence. Butts v. Phelps, 302. 
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3. AGENT’S DECLARATIONS, ETC., AS EVIDENCE AGAINST PRINCIPAL. The 
acts and declarations of an agent are binding on his principal only 
when made at the time of the occurrence to which they relate, and 
while engaged in the performance of his office as such. They are 
then admitted as verbal acts and part of the res gestae. Scovill v. 
Glassner, 449. 


4. AGENT’s UNCOMMUNICATED KNOWLEDGE: TORT. Uncommunicated 
knowledge of an agent cannot be imputed to his principal for the 
purpose of fastening upon the latter a liability in tort, unless it 
appear that by the exercise of that diligence which a prudent and 
careful person ordinarily exercises under like circumstances, the 
principal might have obtained the information by timely inquiry 
of the agent. Ib. 


PRINCIPAL AND SURETY. 


See Manion v. Campbell, 105; Gray v. Dryden, 106. 


PROCESS. 


CIVIL JURISDICTION NOT ACQUIRED BY USE OF CRIMINAL PROCESS, See 
Byler v. Jones, 261. 


.o7 


RETURN OF SERVICE. See Madison County Bank vy. Suman, 527. 


DeEFxCTIVE SERVICE OF PROCESS. See Gant v. Chicago, Rock Island & 
Pacific Railway Company, 502; Fitterling v. Missouri Pacific Rail- 
way Company, 504. 


PROMISSORY NOTES. 


1. Interest. A note bearing a rate of interest until due, bears the 
same rate after maturity. Broadway Savings Bank v. Forbes, 226. 


2. Damaces are allowed on negotiable and negotiated notes. Ib. 


3. <A written promise ‘‘to pay to the bearer the sum of 20,000 feet of 
good salable lumber for value received of him,” is a promissory 
note, possession of which is prima facie evidence of title. Spears v. 
Bond, 467. 


4. Pxieapixe. A petition ona promissory note is defective if it fails 
to allege that the note has matured, and that the plaintiff is the 
owner or holder of it, or if it is payable to bearer that he is the 


owner, Jb. 
PUBLIC POLICY. 


A contract with a newspaper to take articles and communications pub- 
lished therein, as payment of stock in a corporation engaged in car- 
rying out a public enterprise, e. g-., the building of a bridge, is not 
against public policy. Liebke v. Knapp, 22. 
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RAILROADS, 


A complaint in an action under the 43rd section of the Railroad Law, 
to recover double damages for injury to crops, alleged that “at a point 
on defendant’s railroad where defendant had failed to erect and main- 
tain lawful fences on the sides of its road as required by said 43rd 
section, where the same passed through, along or adjoining inclosed 
or cultivated fields or uninclosed lands, and by reason of said fail- 
ure,” certain hogs broke into and destroyed plaintiff’s corn. eld, 
(1) That this complaint negatived the possibility of the hogs hay- 
ing entered at the crossing of a public highway: (2) That in actions 
for damages to crops there is no necessity for negativing this pos- 
sibility. Clare v. Chicago, Rock Island & Pacific Railway Company, 39. 


Tue statute imposes no duty on railroad companies to construct 
and maintain crossings where public streets cross their tracks. City 
of Hopkins v. Kansas City, St. Joseph & Council Blufis Railroad Com- 


pany, 98. 


THE BELLEFONTAINE STREET RAILWAY COMPANY (of St. Louis) wasa 
railroad company within the meaning of the statute of 1855 de- 
fining the stockholders’ liability. Jerman v. Benton, 148, 


DovuBLE DAMAGES FOR KILLING CATTLE: PLEADING. Under the stat- 
ute, (R. S. 1879, 2 §09,) a railroad company is not liable to the owner 
of stock killed or injured, unless it get upon the track at a place 
where the company is by law required to fence; and no statement 
of the cause of action is good which does not contain such an aver- 
ment, expressly or impliedly. Nance v. St. Louis, Iron Mountain & 


Southern Railway Company, 196. 


NEGLIGENCE: PLEADING. A statement held to set forth a good cause 
of action for the negligent killing of plaintiff’s steer by a railroad 
company. Kendig v. Chicago, Rock Island & Pacific Railway Compa- 
ny, 207. 


: KILLING stock. If the agents of a railroad company in 
charge of a train run its engines or cars upon or over live stock, and 
such collision could be avoided by the exercise of reasonable care 
and vigilance on their part, the company will be liable to the owner 
for the resulting damages. Jb. 


: KILLING stock. If live stock is or could be seen approach- 
ing a public road-crossing before it gets on a railroad track, the com- 
pany may be guilty of negligence in case of a collision, although 
such stock be not seen on the track in time to avoid the injury. 
_ v. Railroad Co., 74 Mo. 594, explained and distinguished. 

b. 


KILLING CATTLE IN CITY Limits. The right conferred by the 5th sec- 
tion of the Damage Act, (R. 8. 1879, 2 2124,) upon the owners of ani- 
mals killed on a railroad to recover without proof of negligence on 
the part of the company, is not confined to cases arising outside the 
corporate limits of a city or town. It exists as well in cases arising 
within such limits if there are no intersecting streets or alleys to 
prevent the fencing of the track. Wymore v. Hannibal & St. Joseph 
Railroad Company, 247. 
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LawrvL FEeNces. A post and plank fence four and one-half feet 
high is a lawful fence within the meaning of the 43rd section of the 
Railroad Law. King v. Chicago, Rock Island & Pacific Railway Com- 
pany, 328. 


KILLING stocK IN cITy Limits. Proof of actual negligence on the 
part of the company is not necessary in order to authorize recovery 
for live stock killed on a railroad track within the corporate limits 
of acity, 1f the place be one where the company might have fenced 
but did not. Young v. Hannibal &. St. Joseph Railroad Company, 336. 


Rate or speep. As matterof law, no rate of speed at which a train 
may be run constitutes negligence per se. Powell v. Railroad Co., 76 
Mo. 80. Jb. 


NEGLIGENCE. If the engineer in charge of a train, after discovering 
live stock on or near the track in danger fails to use proper etflort to 
avoid injuring them, the company will be liable for any injury 
done. Jb. 


If an engineer in charge of a train on an unfenced road 
sees live stock grazing quietly near the track, he is not bound to 
stop the train or take other precaution against collision; and if 
they take fright and run upon the track, it is suflicient if he does 
all he can to avoid collision after he becomes apprised of their 
danger. Ib. 


DAMAGE TO CATTLE! CompLAINT. A complaint in an action under 
the 48rd section of the Railroad Law for killing cattle, alleged that 
the cattle ‘‘came upon the track and were run over and killed at a 
point on the same where it passes through uninclosed lands and at 
a point on said road where there was no public or private cross- 
ing.” Held, that these averments sutliciently negatived the possi- 
bility that the killing took place in a city, town or village, or ata 
station. See Wade v. Mo. Pac. Ry Co., 78 Mo, 362. Rozzelle v. Han- 
nibal & St. Joseph Railroad Company, 349. 


Duty to Fence. The fact that a railroad track runs parallel with 
and adjoininga public highway or another railroad track, does not 
exempt the company from the duty of fencing when it passes 
through inclosed and cultivated fields or uninclosed lands. J6 


DovuBLE DAMAGES FOR KILLING LIVE STOCK! PLEADING: JEOFAILS. 
In an action for double damages for killing plaintiff's hog, (R. 8. 
1879, 2 809,) the petition alleged that the hog was killed at a point 
on defendant’s railroad track where the same was not inclosed vy a 
lawful fence suflicient to prevent the hog from getting on the track, 
and that plaintiff’s damage was caused by the failure of defendant 
to erect and maintain lawful fences sutlicient to prevent the hog 
from straying on the track. eld, that this sufliciently showed that 
the animal came upon the track by reason of the company’s failure 
to fence, and the petition was good after verdict. Morris v. Hanni- 
bal & St. Joseph Railroad Company, 367. 


It is the rule that a railroad company is entitled to a: 
reasonable time after it discovers its fences to be out-of repair, 
or after 1t could inthe exercise of reasonable diligence have made 
the discovery, in which to make the necessary repairs, and until 
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that time has elapsed is not liable under the 43rd section of the 
Railroad Law for animals killed on the track; but this rule can 
have no application in a case where it is shown that there was no 
fence atall. Jd. 


THeir DUTY TO FENCE. Under the 43rd section of the Railroad Law, 
(R. 8S. 1879, 2 809,) the companies are required to fence everywhere 
along their lines outside of towns and cities, except at public cross- 
ings and depot grounds; and the fact that a public highway runs 
alongside a railroad and adjoining it does not exempt the company 
from this duty. 6. 


DovuBLE DAMAGES FOR KILLING LIVE STOCK: PLEADING. A petition 
in an action against a railroad company under the 43rd section of 
the Railroad Law, (R. 8. 1579, 2 809,) for the killing of a sow, alleged 
that the sow “strayed upon said railroag track and was killed in 
consequence of the failure of defendant to erect and maintain a good 
and lawtul fence on the sides of its said railroad at the point where 
said sow was killed, as in law it was bound todo.’’ Held, on the 
authority of Edwards v. Railroad Co., 74 Mo. 117, and Belcher v. 
Railroad Co., 75 Mo. 515, that the petition stated a good cause of 
action. Blakely v. Hannibal v. St. Joseph Railroad Company, 388. 


KILLING LIVE STOCK: PLEADING. A petition or statement in an 
action to recover double damages for the killing of live stock on a 
railroad track is insuflicient, unless it alleges that the stock came 
upon the track or was killed in consequence of the failure of the 
company to erect and maintain Jawiul fences or cattle-guards. 
Hudgens v. Hannibal & St. Joseph Railroad Company, 418. 


KILLING LIVE sTOCK: PLEADING. In an action against a railroad 
company for killing plaintitf’s hogs, founded on the 43rd section 
of the Railroad Law, the petition failed to state that the hogs came 
upon defendant's track at a point where defendant was required by 
law to fence. Held, that it was for this reason fatally defective. 
Asher v. St. Louis, Jron Mountain & Southern Railway Company, 432. 


DAMAGE TO LIVE stock. There can be no recovery against a rail- 
road company for live stock coming upon the track through a 
defective gate, and killed there, without proof that the company 
knew of the defect. Jitterling v. Missouri Pacific Railway Company, 
504. 


FarM crossincs. The statute does not require the construction of 
either cattle-guards or cross-iences at farm crossings. R. 8., 2 809. 


Ib. 


KILLING CATTLE: COMPLAINT: AMENDMENT. In an action against a 
railroad company for double damages for killing cattle, a complaint 
which fails to show that the injury occurred at a point on the road 
where there should have been fences, but were none, or that it was 
occasioned by the failure to fence, is defective, but under the pres- 
ent statute, (R. S. 1879, 2 3060,) may be amended after appeal to the 
circuit court. Dryden v. Smit’, 526. 


LIEN FOR MATERIALS. Where a part only of a railroad lies within 
this State, the lien for materials given by sections 3200 to 3216, Re- 
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vised Statutes, is to be enforced against the whole of that part, and 
not — a section or portion of it only. Ireland v. Atchisun, To- 
peka & Santa Fe Railroad Company, 572. 





: PLEADING. Where it appeared from a petition to enforce 
a lien for materials against a railroad that the company was incor- 
porated under the laws of another state. and its name indicated that 
its road ran between points outside of this State, and the petition 
further showed that the materials were furnished for the construc- 
tion of that part of said road located in Jackson county, Missouri, 
and the prayer was for the enforcement of the lien against that part 
of the road; Held, that the petition was not bad on demurrer, as 
seeking the enforcement of a lien against a part of a road in this 
State; the court would not assume that the company had any road 
in Missouri outside of Jackson county. Ib. 


SEE CARRIERS. 


MASTER AND SERVANT. 


REASONABLE DOUBT. 


See CrimMInaLt Law. 


RECORD OF DEEDS. 


RECORD OWNER OF LAND. See The State ex rel. Hunt v. Sack, 661. 





REPLEVIN. 


CusTODIA LEGIS: REPLEVIN. Property held under judicial process can- 
not be taken under other judicial process. Hence, where property 
levied upon as belonging to A has been replevied by B under claim 
of title, it cannot be again taken under execution against A while 
the action of replevin is pending and undetermined. Bates County 
National Bank v. Owen, 429. 


REPLEVIN: GENERAL ISSUE: EVIDENCE. In an action of replevin 
the defendant may show under the general issue that the goods in 
controversy are the property of a third person held by defendant as 
sheriff under a writ of attachment, and that the plaintiff’s claim 1s 
merely colorable. Young v. Glascock, 574. 


: JUDGMENT FOR DEFENDANT FOR VALUE OF Goops. In an ac- 
tion of replevin, if the plaintiff has obtained possession of the goods, 
the defendant must, in his answer, claim them and demand a return 
thereof; otherwise the court cannot, upon a finding in his favor, 
eee oo against the plaintiff for their value. R. 8S. 1879, 2 
vu . . 





LIABILITY OF OFFICER EXECUTING REPLEVIN OR PLAINTIFF ASSISTING HIN. 


See Bruce v. Ulery, 322. 
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RES ADJUDICATA. 
SEE JUDGMENTS. 


VERDICT. 


SALE. 


Sere VENDOR AND VENDEER. 


SELF-DEFENSE. 


See Homicipe. ’ 


SET-OFF. 


STrocKHOLDER’S LIABILITY: SET-OFF. In a proceeding under the statute 
by motion for execution against a stockholder, the stockholder is 
entitled to offset against his liability any demand he may have 
against the corporation. Jerman v. Benton, 148. 


SHERIFF. 


Sree OFFICES AND OFFICERS. 


SIGNIFICATION OF TERMS, 
“‘ApsconpED.” See Griffith v. Bailey, 475. 
“Apart.” See Belo v. Mayes, 67. 


“InrorMATION.” See The State v. Kelm, 515. 


“LawrvuL rence. See King vy. Chicago, Rock Island & Pacific Railway 
Company, 328. 


“Owner.” See The State ex rel. Hunt v. Sack, 661. 

“RAILROAD COMPANY.” See Jerman vy. Benton, 148. 

“Revenue.” See Town of Pacific v. Seifert, 215. 

“Separate.” See Belo vy. Mayes, 67. - 


“Spectra, Law.” See The State ex rel. Kemper v. St. Louis, Kansas 
City & Northern Railway Company, 420. 


“Supsecr vo MoRTGAGE.” See Hall vy. Morgan, 47. 
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*“* SuIT FOR DECREE OF TITLE.” See Moise y. Franklin, 518. 


** VOLUNTARY NoNsuIT.”’ See Martin v. Fewell, 401. 


SLANDER AND LIBEL. 


1. Lrsev. The plaintiff, a member of the Presbyterian Church, was 
tried by a session of the church in hisabsence and without notice to 
him, upon a charge preferred by the pastor, who was a member of 
the session, that plaintiff had made false and defamatory statements 
concerning the pastor, and he was excommunicated by resolution 
ofthe session. Held, that unless the charge was false and the mem- 
bers of the session maliciously, falsely or colorably made the pro- 
ceedings against plaintiff a pretense for covering an intended scandal, 
they had not laid themselves open to an action for libel. Landis v. 
Cumpbell, 433. 


2 Pvusiication oF LineL. The clerk of the session entered the resolu 
tion of excommunication and a preamble accompanying it upon 
the minute book of the session, exhibited them to members of the 
session for their signature, and sent plaintiff a written copy, and the 
pastor read both preamble and resolution to the congregation in 

. ‘church. Held, that these acts did not of themselves amount toa 
publication of a libel, or furnish a foundation for an action against 
either clerk or pastor. Jb. 

SPECIAL TAX BILLS. 


See City of Kansas v. Swope, 447 


STARE DECISIS. 
See Long v. Long, 646. 
STATUTES. 
Proor or statuts. See Town of Pacific v. Seifert, 210. 


RESULTING TRUST GROWING OUT OF VIOLATION OF STATUTE. Buren v. 
Buren, 538. 


STATUTES CONSTRUED. 





REVISED STATUTES OF 1879. Section 1501, see page 619. 
Section 1378, see page il7. 

Section 663, see page 470. Section 1416, see page 117. 
Section 706, see page 633. Section 1467, see page 117. 
Section 736, see pages 160, 167 Section 1671, see page 150. 
Section 809, see pages 39, 196, 328, 349, | Section 1672, see page 120, 
367, 388, 432, 504, 525. Section 1818, see page 584, 
Section 1184, see page 223. Section 1848, see page 120. 
Section 1199, see page 224. Section 2025, see page 517. 
Section 1216, see page 224. Section 2026, see page 517. 
Section 1249, see page 445. Section 2054, see page 243, 
Section 1250. see page 445, Section 2056, see page 246, 
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see page 473. 

see page 472, 

see page 91. 

see page 429, 

see page 107. 

see page 4d. 
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Section 3467, see page 680, 
Section 3481. see page 263. 
Section 3489. see page 527. 
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3065, see page 276. 
367, see page 5x0. 
$69, see page 580. 
70, see page 580. 
Section S052, see page 185, 
Section 3673, see pave “sl, 
Section 3707, see page 318, 

Section 3844, see page 574. 

Section 3sbs, see page 161. 

Section 3829, see page 511, 

Section 4558,see page 287. 

Section 4339, see page 287, 
Section 5359, see pp age 225 
Section 5652, see pag 
Section 5970, see page OSL. 
Section 6008, see page 659, 
Section 6004, see puace 659, 
Section 6005, see page 659, 
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WAGNER'S STATUTES, 1872. 


Page 36, 2 19, ave page o34. 
Page §8, 22 7,8, 9, 10, LI, see page 53, 
Page 88, 22 33, 55, 36, see page 33. 
Page 102, 221, 4, see page 529, 
Page 102, 2 5, see page 530 
Page 185, 2 19, see page 474. 

Page 211, ¢ 9, see page 652, 
Page 375, ¢ 13, see page 70. 
Page 281, 2 10, see page 525. 
Page 291; g 3. see page 160, 
Page 310, ¢. 43, see page 32s. 

2age 476, 22 1, 4, see page 3H. 
Page 590,¢ 1, see page 212 4 

Page 610, ¢ 46, see page 316. 
Page 698, 5 3, see page 560, 
Page 706, % 2, see page 329. 

Page S08, 3, see As ize 280, 

ave 5), > page 245. 

Page $5, see page LOA, 


see page 586. 

Se page 286. 

2s, see page 347. 

, o2, 33, see page 347. 
4, see pages 287, 343. 
Page 11s, 258, see page 317, 

Page 1168, 2 53, see page 348. 

Page 1170, 2 61, see page 347. 

Page 1312, 2 31, see page 35. 


age 1091, 
Paze 1159, 
Page 1163, 
Page Lit, 
Page 1165, 





Page 115, 22 2.7, see page 6.3, ‘ 


Page Lili, ¢ 2, see page 609, 
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-age 1317, 27,see page 609. 
*age 1318, 2 26, see page 609 


GENERAL STATUTES, 1865, 


Page 225.2 4. see page 224 
Page 412.2 1, see page 287. 
Page 654, ? 7, see page 530. 
age 684.2 6. see page 318. 
Page 724 213, see page 503, 
age 791. 4 66, see page 113, 
-age 827, 2 26, see page 130, 
age $44, ¢ 38, see page 120. 


REVISED STATUTES, 1855. 


Page 387 @ 6, see pagé 654, 
Page 2s7 ¢ 7 see page 653. 
Page 2s9 ¢ 13, see page 652, 
age 372, ¢ 13, see page 148. 
Page 413, 210 see page 148, 
Page 42. 2 29, see page 154, 


Page 458, 2 57, see page 148. 
Page 1028, ¢ see page 212. 
Page 1215, 2 11, see page 577 
Page 1406, 2 6, see page os], 
REVISED STATUTES 1825, 
The Dower Act of !825, see page 677. 
ACTS OF 
Page 356, 2 6, see page 517. 
Page 385, 2 5, see page 286. 
-age 388, 2 17° see page 285, : 


ACTS OF 1875. 


1S77. 


Page 61,2 1, see pages 352, 357. 
Page 105, 4 $,see page 530. 
Page 131, 2 4,see page 329. 
Page 209, 2 12, see page 642, 


ACTS OF 1874, 


Page 118, see page 88, 
Page 353, see page 211. 


ACTS OF 1873. 


age 195, 2 2 see page 520, 


ACTS OF 1870. 
Page 47, 21, see page 586. 
Page 348, 2 2, see page 448, 

ACTS OF 1864, 


see page 14. 
see page 151. 


ACTS OF 1863, 


Page 488, see page 149. 
age 489, see page 154. 


ACTS OF 1862, 


Page 488, 
Page 489, 


Page 488, see page 119. 


ACTS OF 1830 





2age 179, 37, see page 211, 
LOCAL ACTS OF 1855. 

age 349, ¢ 1, see page 585. 

Page 350, ¢ 11, see page 581. 

Page 300, 2 2, see page 582, 

Page 351, ¢ 12, see page 582. 
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STATUTE OF FRAUDS. 


1. Tre consideration of a written agreement may be shown by parol. 
Liebke v. Knapp, 22; Hall v. Morgan, 47. 


2. Wuen a written memorandum does not purport to be a complete 
expression of the entire contract, or a part only ot it 1s reduced to 
writing, the matter omitted may be supplied by parol evidence. 
Ellis v. Bray, 227. 


3. Case ADiupGED. A memorandum was as follows: ‘“‘ Received of 
Daniel Ellis the sum of $165 to apply as purchase money on a half 
interest in the following described lands, (describing them). Held, 
that it was competent to show by parol what was the full amount 
of the consideration and when payable. Jb. 


4. Recovery OF PURCHASE PRICE: DESTRUCTION OF IMPROVEMENTS, 
Where a vendee of improved real estate takes possession under a 
contract for title, pays a small part of the purchase money and 
keeps possession until the improvements are destroyed by fire, he 
cannot resist an action for the balance of the purchase money with 
tender of a deed on the ground that he did not sign the contract. 
Walker v. Owen, 564. 


STOCKHOLDERS. 


See Corporations. 





STREET RAILROADS. 


See Corporations. 


SUBROGATION 


Sree Deeps or Trust AND MORTGAGES. 


SURVEY. 


WHERE a quarter section corner had been lost, a survey made by a 
county surveyor in accordance with the government field notes, was 
admitted in evidence to establish its true location, notwithstanding 
the mode provided by statute, (Wag. Stat., 1312, 2 31,) for estab- 
lishing such corners had not been followed. Coe v. Griggs. 35. 


SWAMP LANDS. 


STATUTORY LIEN OF COUNTY FOR PURCHASE MONEY: SUBSTITUTED BOND: 
PURCHASER WITH Notick. Cedar county sold certain swamp lands 
to M., taking his bond with security for the purchase money, and 
executing a deed reciting that fact. With the consent of the county, 














” 
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M. subsequently sold part of the land to W. who gave bond with 
security to the county for the price of his purchase, and the county 
accepted the same and gave M. credit on his bond for the amount. 
The laws under which the sale was made to M. authorized the tak- 
ing of bond and security for the purchase money, and reserved a 
lien to secure the bond, which the county had no power to relin- 
quish. Local Acts 1855, p. 350,211; R. 8. 1855, p. 1406,26. Ina 
suit brought by the county to subject the land sold to W. to the 
payment of his bond; Held, that under the foregoing statutes the 
county had a lien on the land to secure M.’s bond; that it had not, 
by accepting W.’s bond in satisfaction pro tanto of M.’s, lost or 
waived this lien; that purchasers from W. necessarily took with 
notice of the county’s rights; and that the lien could be enforced 
against the land in their hands. Cedar County v. Williams, 581. 


TAXATION, 


THE CAPITAL OF A PRIVATE BANK, WHERE TAXABLE. While it is or- 
dinarily true, both at common law and under our statutes, that 
personal property follows the situs of the owner, and is taxable in 
the county of his residence, this rule does not apply to the business 
capital of a private bank. The effect of our statute is to make this 
taxable in the county where the business is carried on. The State 
er rel. Davis v. Rogers, 283. 


Unirep states BonDs. The capital of a private bank invested in 
United States bonds, is not taxable by state authority. Jb 


Back TAXES: SUIT TO ENFORCE: PROPER DEFENDANT: ‘‘ OWNER” OF 
LAND: costs. In a suit to enforce the State’s lien for taxes, the 
person Who appears by the record of deeds to be the owner of the 
land, is properly made defendant, in the absence of notice that 
some other person is the true owner. In such case, if the true owner 
would redeem pending the suit, he must pay all the costs from its 
institution. The State ex rel. Hunt v. Sack, 661. 


PERJURY IN RETURNING PROPERTY FOR TAXATION. See The State y. Can- 


non, 345. 


MERCHANTS’ LICENSE. See Town of Pacific v. Seifert, 210. 


THREATS. 


SEE EvipENcE. 


HloMICIDE. 


TITLE. 


EVIDENCE OF TITLE TO PERSONAL PROPERTY. See Mertens v. Kielmann, 
412. 
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TORT. 


PRINCIPAL’S LIABILITY FOR AGENT'S TORT. See Scovill vy. Glassner, 449. 


TRESPASS. 


See Orrices AND OFFICERS. 


TROVER. 


TROVER OR CONVERSION’ cannot be maintained where the plaintiff has 
neither the right of property in, nor the right of possession to, the 
chattels alleged to have been converted. Jarker v. Rodes, 88, 


TRUSTS. 


1. RESULTING TRUSTS, GROWING OUT OF A VIOLATION OF STATUTE. A 
son was entrusted by his mother with money of hers to enter 
land under the Graduation Act of congressin her name. Instead of 
doing so, without her knowledge, he entered it in his own name, 
but intending it for her use. The act prohibits entries in the name 
of one for the use of another. eld, that although this entry was 
made in violation of the act, the mother, being no party to the 
wrong, could assert a resulting trust in her favor against the heir of 
the son. Buren »% Buren, 538. 


2. STATUTE OF LIMITATIONS: ENTRY OF PUBLIC LANDS: RESULTING 
trusts. The statute of limitations does not begin to run against a 
suit to enforce a resulting trust growing out of an entry of public 
lands with money of the plaintiff, until the patent has issued: the 
burden of proving the date of this rests upon the defendant. Jb. 


DEDICATION OF LAND BY. See McShane v. City of Moberly, 41. 


USURY. 


A HOLDER oP stock in a building, loan and savings association upon 
which nothing had been paid, obtained from the association a loan 
of money equal in amouni to his stock, executing in return his note 
whereby he agreed to pay, monthly, interest on the full amou it of 
the loan, at the rate of ten per cent per annum, and also an install- 
ment of $1 upon each share of his stock. From time to time lhe 
made these payments, and also, according to the usages of the asso- 
ciation, received from -the association partial payments on account 
of the loan, but not in the aggregate more than five-eighth of tl. 
fullamount. The association, however, at all times, had the whole 
of the money ready for him. His payments went into the common 
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fund, in which, by the constitution of the association, every stock- 
holder was entitled to share ratably when the association ca:ne to 
be wound up. Jie?d, that he had not paid usurious interest. Ham- 
merslough v. Kansas City Building, Loan & Savings Association, 80, 


VARIANCE. 


See Practice. 


VENDOR AND VENDEE. 


1. WaAtveR OF VENDOR’s LIEN. Acceptance of a mortgage as security 
for a portion of unpaid purchase moyey waives the vendor’s lien 
for the remainder. Orrick v. Durham, 174. 


2. IN A CONDITIONAL SALE THE TITLE ONLY PASSES UPON COMPLIANCE 
WITH THE CONDITION. Ata publie sale on the 13th day of August, 
1878, a carriage was sold to plaintiff upon a credit of six months 
without interest, the purchaser to give notes with approved security. 
With this condition he did not comply, but left the carriage upon 
an understanding that it was not to be taken away until paid for. 
On the 9th day of October, 1878, the vendor sold the carriage to the 
defendant: and about the Ist day of February, 1879, the plaintiff 
called to pay for and take away the carriage ; J/eld, that neither the 
right of property nor the right of possession passed to plaintiff in 
virtue of his having bid off the carriage at the sale, and that, under 
the understanding, he could only have acquired such right by pay- 
ing for the carriage within a reasonable time. Matthews v. McElroy, 


202. 


ExectTIon AGAINST PERSONAL PROPERTY FOR PURCHASE MONEY. See Par- 
ker v. Rodes, 88. 


SEE WARRANTY. 
VENUE. 
Sere Practice, CRIMINAL. 


VERDICT. 


Res JUDICATA : VERDICT: ATTACHMENT. A verdict and judgment upon 
a question of fact on the trial of a plea in abatement in attachment 
are conclusive of the same question upon a trial on the merits. Stew 
art v. Nelson, 522. 


WAIVER. 


CoNDITIONS: PLEADING: EVIDENCE. Upon a plea of compliance with 
a condition precedent, evidence will not be admitted to show that 
the condition was waived. Nichols v. Larkin, 264. 








754 


INDEX. 


OF VENDOR'S LIEN BY ACCEPTANCE OF MORTGAGE, See Orrick v. Durham, 


174. 


SEE VENDOR AND VENDEE. 


WARRANTY. 


ConDITIONS: WARRANTY; AGENCY: WAIVER. Plaintiffs sold defendants 


machinery, warranting its work, and stipulating that if it failed to 
operate well defendants should notify plaintifls and their local agent 
in writing, so as to give opportunity to correct the defect. Held, 
that this stipulation constituted a condition precedent, that comph.- 
ance with it was necessary in order to hold plaintills on their war- 
ranty, that an agreement by a sub-»gent of plaintills to give the 
requisite notice did not relieve defendants from its binding force, 
and that notice given by the sub-agent to'the agent (but not to the 
principal) did not amount toa compliance Nichols v. Larkin, 264. 


SEE Deeps. 


WEIGHT OF EVIDENCE. 


See EvipeNcer. 


WITNESSES. 


WITNESS DISQUALIFIED BY CONVICTION: LEGISLATURE CANNOT RE- 
STORE COMPETENCY: RETROSPECTIVE LEGISLATION. Prior to the Re- 
vised Statutes of 1879,a person convicted of petit larceny, was under 
section 66 of chapter 201 of General Statutes 1865, incompetent to 
be sworn as a witness in any cause, and the omission of the disquali- 
fying clause in the Revision of 1879 was not designed to remove, 
and did not remove such incompetency occurring anterior to the 
time the latter statutes took eflect. It isa settled rule in the con- 
struction of statutes in this State, that they are to operate prospect- 
ively and not otherwise, unless the intent that they are to operate 
retrospectively, is manifested on the face of the statute, in a man- 
ner altogether free from ambiguity Besides, incompetency to tes- 
tify is one of the incidents of a conviction ot crime, and part of the 
punishment, if not of the judgment, and the legislature cannot, 
without trenching on the pardoning power vested exclusively in 
the executive, attempt to do away with it. The State v. Grant, 113. 


IMPEACHING WITNESS: CONTRADICTORY STATEMENT. A_ statement 
of a witness, contradictory of his testimony, is not admissible in 
evidence, unless his attention has been properly called to such state- 
ment; and this is the rule as to written as weil as oral statements— 
and the rigor of the rule is not relaxed even where it is impossible 
to comply with it. Jd. 


CHARACTER OF WITNEss. A witness may be impeached, not only 
by general reputation as to veracity, but the inquiry may extend to 
the general moral character or reputation of the witness, and any- 
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thing showing deterioration of that general moral character or repu- 
tation, isadmissible, such as, that the general reputation of the wit- 
ness was that of a common drunkard, and that a female witness has 
a general reputation for unchastity, and that such reputation extends 
to miscegenous prostitution ; but evidence as to a specific act is in- 
admissible. Jb. 


Support oF witness. Evidence of prior consistent statements of 
a witness are competent after, but not before an attempt to impeach 
rg 

him. Ib. 


Witnesses. Where a part of a transaction with a firm was had 
with one of the partners who was dead at the time of the trial; 
Held, that the opposite party was not a competent witness as to 
what passed between him and the deceased. Butts v. Phelps, 302. 


, 4 . . . 
IMPEACHMENT OF WITNESSES. Where impeaching evidence consists 
of a letter which the witness admits having written, it may be 


offered in evidence without examining him as to its contents. The 
State v. Stein, 350. 


WORDS AND PHRASES. 


SEE SIGNIFICATION OF TERMS, 
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RULES FOR TITE GOVERNMENT 


OF THE 


SUPREME COURT OF MISSOURI. 


Adopted at the April Term, 1877. 





Chief Justice, his duty. 

Rutz 1. The Chict’ Justi -e shall superintend matters 
of order in the court room. 
Motion to be written, signed ana filed. 

tuLE 2. All motions in a cause shall be in writing, 
signed by counsel and filed of record. 
Argument of motions. 

tuLE 3. No motion shall be argued unless by the 
direction of the court. 


Taking record from clerk’s office. 
tuLE 4. No member of the bar shall be permitted to 


take a record trom the clerk’s office without the written 
permission of some judge of the court. 


Diminution of record, suggestion after joinder in error. 
Iiviz 5. No suggestion of diminution of record in 


civil cases will be entertained by the court after joinder in 
error, except by consent of parties. 


Application for certiorari. 
Rute 6. Whenever a certiorari may be applied for, 


there shall be an affidavit of the defect in the transcript 
which it is designed to supply, and at least twenty-four 
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hours’ notice shall be given to the adverse party or his at- 
torney previous to the making of the application. 


> 6a tener 


Notices of writs of error. 
Rute 7. All notices of writs of error, with the ae- 


ceptance, Waiver or return of service indorsed thereon, shall 
be tiled with the clerk of this court, and be by him attached 
to the transcript in the cause, and shall be the only evidence 


’ 
| 
| 


that such notice has been given. 


Reviewing Instructions. 
Rute 8 In actions at law it shall not be necessary 


for the purpose of reviewing in the Supreme Court the 
action of any cireuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing in- 
structions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be embodied 
in the bill of exceptions, but it shall be sufficient for the 
purpose of such review that the bill of exceptions state 
that “ evidence tending to prove” a particular tact or issue 
was given, and that an exception was saved to the giving 
or refusal of the instructions founded on it. 


Bill of exceptions—whether there was evidence tending to 


prove an issue. 
Rute 9. If the opposite party shall contend that there 


was no evidence tending to prove a fact or issue, and the 
court of first instance shall be of opinion that there was 
such evidence, it shall be the duty of the court to allow 
the bill of exceptions in the form stated in the last preced- 
ing rule, and then the other party shall be at liberty to set 
out in a bill of exceptions, to be prepared by him, the 
whole of the testimony supposed to be applicable to such 
fact or issue, and to except to the opinion of the court that 
the same tends to prove such fact or issue. 

Bill of exceptions—whether there was evidence tending to 


prove an issue. 
Rute 10. If the court of first instance shall be of 


opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
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fact or issue, and except to the opinion of the court that 
it does not so tend, which bill of exceptions shall be allowed 
by the court by which the cause is tried. 

Exceptions to admission or exclusion of evidence. 

Rute 11. When an exception is saved to the admis- 
sion or exclusion of any evidence, or the allowance or dis- 
allowance of any question, the question itself shall be stated 
in the bill of exceptions, or the substance of the evidence 
shall be fully stated. 


Bill of exceptions in equity cases. 
Rvuie 12. In cases of equitable jurisdiction the whole 


. . ¢ . . . 
of the evidence shall be embodied in the bill of exceptions, 
unless the parties shall agree upon an abbreviated state- 
ment thereof. 


Rule as to making out transcripts. 
Rvie13. The clerks of the several circuit courts and 


other courts of first instance, before which a trial of any 
cause is had in which an appeal is taken or writ of error 
is sued out, shall not, (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause,) in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (ec. g.) “summons is- 
sued October 2, 1871, executed October 5, 1871,” and if any 
pleading be amended, the clerk in making out transcripts 
will treat the last amended pleading as the only one of that 
order in the cause, and will refrain from setting out any 
abandoned pleading as part of the record, unless it be made 
such by a bill of exceptions; and no clerk shall insert in 
the transcript any matter touching the organization of the 
court, or any mention of any continuance, motion or afli- 
davit in the cause, unless the same be specially called for 
by the bill of exceptions. 
Presumptions in support of bills of exceptions. 

Ree 14. The only purpose of a statement, in a bill or 


exceptions, that it sets out all the evidence in a cause, being 
that the Supreme Court may have before it the same mat- 
ter which was decided by the court of first instance, it shall 
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be presumed as a matter of fact in all bills of exceptions, 
for the future, that they contain all the evidence applicable 
to any particular ruling to which exception is saved. 
Abstracts and briefs to be filed. 

Rutes 15 and 16 (as consolidated and amended at the 
April term, 1884). In all cases the appellant or plaintiff 
in error shall file with the clerk of this court on or before 
the day next preceding the day on which the cause is dock- 
eted for hearing, seven copies of an abstract or abridgment 
of the record in said cause, setting forth so much thereof 
as is necessary to a full understanding of all the questions 
presented to this court for decision, together with a brief 
containing in numerical order, the points or legal proposi- 
tions relied on, with citation of such authorities as counsel 
may desire to present in support thereof. 

The appellant or plaintiff in error shall also deliver a 
copy of said abstract, brief, points and authorities to the 
attorney for the respondent or defendant in error, at least 
thirty days before the day on which the cause is docketed 
for hearing; and the counsel for the respondent or defend- 
ant in error shall, at least ten days before the day the cause 
is docketed for hearing, deliver to the counsel for appellant 
or plaintiff in error, one copy of his brief, points and au- 
thorities cited, and such further abstract of the record as 
he may deem necessary, and shall on or before the day next 
preceding the day on which said cause is docketed for hear- 
ing, file with the clerk of this court seven copies of the 
same, and the evidence of the service of such abstracts, 
briefs, points and authorities, as above required, shall be 
filed by each party at the time of filing said copies with 
the clerk. 

Citing authorities in briefs. 

Rute 17. In citing authorities, in support of any 
proposition, it shall be the duty of the counsel to give the 
names of the parties to any case cited from any report of 
the adjudged cases, as well as the number of the volume 
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and the page where the same will be found; and when ref: 
erence is made to a passage in any elementary work or 
treatise, the number of the edition, the volume, the chapter, 
section, paging and side paging shall be set forth. 
Appellant’s brief to allege errors compiained of. 


Rute 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no refer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall other- 
wise direct. ‘ 

Failure to comply with rules 15 and 16. 

Rue 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, the court, when the cause is called for hearing, 
will dismiss the appeal or writ of error; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 

Agreed cases. 

Rue 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fense and the evidence, together with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
any appellate court, the matters intended to be reviewed ; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record in all appellate courts, and the judg- 
ment rendered in the court of first instance shall be affirmed 
or reversed according to the opinion entertained by the 
Supreme Court respecting the same. 

Motion for rehearing. 

Rue 21. Motions for a rehearing must be accompa- 
nied by a brief statement of the reasons for a reconsider- 
ation of the cause, and must be founded on papers showing 
clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the court, or 
that the decision is in conflict with an express statute, or 
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with a controlling decision to which the attention of the 
court was not called through the neglect or inadvertence 
of counsel; and the question so submitted by counsel and 
overlooked by the court, or the statute with which the 
decision conflicts, or the controlling decision to which the 
attention of the court was not called, as the case may be, 
must be distinctly and particularly set forth in the motion, 
otherwise the motion will be disregarded. Such motion 
must be filed within ten days after the opinion of the court 
shall be delivered, and notice of the filing thereof must be 
served on the opposite counsel, but no motion for a rehear- 
ing shall be filed after the final adjournment of the court. 


Motion for affirmance. 
Rute 22. On motion for affirmance under section 49, 


article 13, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed “ good cause” within the meaning of said 
section. 
Former rules rescinded. . 

Rutz 23. All rules not included in the foregoing 


enumeration are hereby rescinded. 
ADDITIONAL RULES. 

Rute 24. No writ of error from this court to the 

court of appeals can be issued by the clerk of this court in 

vacation. All applications in term time for writs of error 
to the court of appeals, shall be accompanied by an afti- 
davit of the attorney of record that the cause in which such 
writ of error is sued out, is one of which this court has 
appellate jurisdiction under section 12, of article 6 of the 
constitution; and such affidavit shall state the facts con- 
ferring such jurisdiction, and thereupon the clerk shall 
issue such writ. (Adopted at the April term, 1878.) 

Rute 25. That hereafter, in no case will extension of 
time for filing statements, abstracts and briefs be granted, 
except upon affidavit showing satisfactory cause. (Adopted 
at the October term, 1878.) 

Rute 26. A party, in any cause, filing a motion either 

















SUPREME COURT RULES. 


to dismiss an appeal or writ of error, or to affirm the judg- 
ment, shall first notify the adverse party or his attorney 
of record, at least twenty-four hours before making the 
motion, by telegram, by letter or by written notice, and 
shall, on filing such motion, satisfy the court that such 
notice has been given. CAdopted at the OQetober te rm, 1879.) 





